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CASES 


SUPREME COURT OF ALABAMA. 


DECEMBER TERM, 1s8s4. 


McDaniel v. The State. 
Indictment for Murder. 


1. Judicial knowledge of de adly or dangerous wound.—That a fracture 
of the skull may produce death, but does not necessarily have that effect 
in every case, is matter of common knowledge. 

2. Causal relation between blow or wound and subsequent death.—When 
the wound is in its nature mortal, or likely to produce death, *‘ the doc- 
trine is established, that it is sufficient if the blow caused the death, 
though the deceased might have recovered if he had taken proper care 
of himself, or had submitted to a surgical operation, which he refused to 
do, or if the surgeon had treated the wound properly ;’’ and it is a corol- 
lary from this principle, that if the death resulted partly from a blow 
wrongfully given which might produce death, and partly from neglect or 
unskillful treatment, the assailant is guilty of the homicide in the de- 
gree which the attendant circumstances may assign to the act. 

3. NSelf-defense; burden. of proof.—To establish the plea of. self- 
defense, it is enough for the defendant to show that at the time he was, 
either really or to ordinary appearance, in imminent peril of life or limb, 
and had no other reasonable means of escape; and though he can not 
invoke this defense when he himself provoked or encouraged the diffi- 
culty, the onus is not on him to prove this negative. 

4. Impeaching and sustaining witness.—It is not permissible to adduce 
evidence to sustain the credibility of a witness, as by showing that his 
testimony before the committing magistrate was substantially the same 
as on the trial, unless an attempt has been made to impeach it. 

5. Foreman’s signature, as indorsed on indictment.—It is not a valid 
objection to an indictn ent, that the name of the foreman of the grand 
jury, as indorsed thereon, is spelled J. //. Karter, while in the minute- 
entries it is spelled John H. Carter. 

6. Service of copy of indictment, omitting indorsements.—The de- 
fendant can not object to going to trial, on the ground that a copy of the 
indictment had not been served on him as required by an order of the 
court (Code, § 4872), when the only objection to the copy served is on 
account of the omission of certain indorsements on the original, showing 
the issue of writs of arrest and the names of the witnesses. 


1 





SUPREME COURT (Dee. Term, 
{McDaniel v. The State. | 

From the Cireuit Court of Cullman. 

Tried before the Hon. Leroy F. Box. 

The defendant in this case, Charles MeDaniel, was indicted 
for the murder of _ Benjamin Anderson, “ by striking him with 
an iron weight ;” pleaded not guilty to the indictment, but 
was convicted of manslaughter in the first degree, and sen- 
tenced to the penitentiary for the term of three years and six 
months. A bill of exceptions was reserved on the trial, which 
states that the defendant, before announcing whether he was 
ready for trial, “ objected to being put upon his trial, because 
a copy of the indictment had not been served on him or his 
counsel, as ordered by the court; and on this objection being 
made, it was shown to the court that a copy of the indictment, 
with some of the indorsements thereon, but without certain 
other indorsements thereon, was properly served, the omitted 
indorsements being as follows ”——viz., the issue of several writs 
of arrest, with the dates of each, and the names and residences 
of the several witnesses. ‘“ Upon this showing, the court over- 
ruled the defendant’s said objection, and required him to an- 
nounce whether he was ready for trial; and to this action of 
the court the defendant duly excepted. The defendant also 
moved the court, before entering on the trial, to quash the in- 
dictment, because the name of the foreman of the grand jury, 
as indorsed on said indictment, was J. //. Aarter, while the 
name of the foreman of the grand jury at that term, as shown 
by the minute-entries of the court, was -/ohn H. Carter. The 
court overruled this motion, and the defendant duly excepted.” 

“On the trial, the State offered evidence tending to prove 
that the deceased came to his death from the effects of a wound 
eaused by an iron weight thrown at him by the defendant ; that 
such wound was inflicted in said county of Cullman, about 
January Sth, 1881, and that the death of the deceased occurred 
on or about February 22d,1881. As to whether the blow with 
the iron weight was the cause of the death, the evidence was 
conflicting throughout. The skull of the deceased was pro- 
duced, showing a fracture of the frontal bone, over and back 
of the left eye, between one and two inches long, and about a 
half inch wide at the widest point. This fracture was com- 
plete, leaving an opening in the frontal bone about one and a 
half inches long, by half an inch wide. When the skull was 
exhumed, a few days before the trial, the piece of bone from 
the opening was in place, but slightly depressed, or fallen in at 
the upper part. At the base of the fracture in the frontal 
bone there was an inward depression in the parietal bone, about 
a quarter of an inch in depth, and half an inch wide. When 
the blow was struck, the deceased, without saying a word, 
walked out of the saloon, in search of a physician, had the 

VoL. LXXVI. 





OF ALABAMA. 
{[MeDaniel v. The State. ] 


wound examined by the physician, and then went home, a dis- 
tance of two or three miles, walking a part of the way, and 
riding a part. On reaching home, requesting the friends who 
were with him to go into ‘the house, he cut and gathered up 
some wood, carried it into the house, ate his supper, and laid 
down after awhile. Between this time and his death, which 
occurred five or six weeks afterwards, he was about in the 
woods, cutting wood, and was at the defendant’s gin, driving 
his ox-team; and during this period three physicians were 
called in, or attended him. One of these physicians, Dr. Geo. 
A. Parker, since deceased, whose deposition was taken at the 
instance of the defendant, and read on the trial, testified that 
he first examined the wound, and afterwards visited the de- 
ceased, and that he did not believe said wound caused the 
death. Another one, Dr. Burnam, who visited the deceased 
with Dr. Parker and at his instance, and who was examined as 
a witness for the State, testified that he saw the deceased onee, 
and that he did not at the time think the wound was caleulated 
to produce death. . The third physician, Dr. Drennen, exam- 
ined as a witness for the State, testified that he was called in to 
see the deceased on the 2d February, 1881; that he probed the 
wound with a silver probe, raised the depressed bone, and gave 
the deceased some medicine; that he sent him medicine on the 
5th February, and visited him on the 6th, when he was much 
better; and on hearing from him on the 9th, discharged him 
as well, and was not called in afterwards. Dr. Drennen testi- 
fied, that he did not at the time think the wound was calculated 
to produce death, and he gave it as his opinion that the wound 
was not sufficient to produce death ; and it was shown that Dr. 
Drennen was the last physician who was called in or attended 
the deceased. The testimony of some of the family and 
friends of the deceased, who were with him, or visited him at 
intervals, before and until his death, tended to show that the 
deceased, after the infliction of the wound, and until his death, 
at times was, or appeared to be, in a stupor, and complained of 
his head, and of nothing else. The State also examined several 
physicians as experts, as to whether the wound was calculated 
to produce death ; and this testimony tended to show, in part 
that it was, and in part that it was not, calculated to produce 
death.” 

“As to the circumstances of the difficulty, the evidence 
tended to show that it occurred in a saloon, between sunset and 
dark, about January 8th, 1881; that the deceased was seen, be- 
tween twelve and one o'clock that day, near the saloon, stand- 
ing on the steps of McEntepe’s store, when he slapped his 
hands on his thighs, and said that he was the best man on the 
ground, and that if McDaniel, the defendant, came on the 














t SUPREME COURT (Dec. Term, 
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round, he would stick his knife, which he then had open in 
his hand, in his heart. The defendant came to the saloon late 
in the evening, the deceased being there at the time. They 

ot to quarrelling in the saloon, about railroad land; but just 
som or by whom, the quarrel was commenced, was not clearly 
shown, some of the evidence tending to show that it was com- 
menced or encouraged by the defendant, and some tending to 
show that it was commenced by the deceased. After the 
quarrel commenced, the parties went into a back room, and 
were quarrelling in there, when the keeper of the saloon went 
in and ordered them out, and they then went into the saloon. 
As to which of the parties went into the back room first, and 
which returned first into the saloon, the evidence was conflict- 
ing. After the quarrel commenced, the defendant was seen to 
sale a weight from the counter, and put it into his pocket; he 
had a large weight in his hand, which he laid down, and picked 
up asmaller one and put it in his pocket. An admission as to the 
testimony of an absent witness was read to the jury at the instance 
of the defendant, tending to show that, while the defendant was 
in the back room, the deceased in the saloon, having an open knife 
in his hand, said that, if the defendant came back into the 
saloon, he would put that knife into his heart; and that this 
was said five or ten minutes before the blow was given. At 
the time the blow was given, the deceased was standing with 
his back to the counter in the saloon, and the defendant was 
six or eight feet away, near the door into the back room. As 
to the exact position of the deceased at the time, and as to the 
words used, the evidence was conflicting; but that there was 
an open knife in the right hand of the deceased was testitied 
to by all. The testimony, in part, tended to prove that the 
deceased, while leaning against the corner, and having the 
open knife in his right hand, holding it up, and marking on 
the blade with one of his fingers, said to the defendant, ‘ )’ow 
need this much of this steel; or, * You need, and will get this 
much of this steel;’ or, * You need this much of this steel, 
and I will give it to you. Some of the testimony tended to 
show that, when this was said, or (as some other testimony 
tended to show) when it was repeated, the defendant took his 
hand from his pocket, threw {the iron weight], or made the 
throwing motion, and the head of the deceased fell back, when 
the lick was heard. 

“The defendant had the benetit of the testimony of one 
McBrear, who was present at the difticulty, and was examined 
as a witness for the State on the defendant’s preliminary exam- 
ination, but had since died. The testimony of said McBrear, 
as testified to by Geo. H. Parker, tended to show that the 


quarrel was commenced by the deceased, and was followed up 
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by him; that while standing at the counter, he said to the de- 
fendant, ‘ You need this much of this steel, and, with an oath, 
‘/1l give it to you, and made a motion with the open knife 
towards the defendant, who then threw. On cross-examination 
of said Parker, the counsel for the State asked him, if he knew 
what Dr. Drennen testified to on the preliminary trial; to 
which question the defendant objected, and duly excepted to 
the overruling of his objection. Parker answered, that he did 
recollect; and being then asked what it was, his answer tended 
to show that the testimony of said Drennen on said preliminary 
trial was substantially the same as on this trial.” 

“On the foregoing testimony, in substance all that was 
offered on the trial, so far as material to the points presented 
by this bill of exceptions, the court charged the jury in 
writing, at the instance of the State,” among other things, as 
follows: 2. “To make out a case of justifiable self- defense, 
the evidence must show that the difficulty was not provoked or 
encouraged by the defendants.” 3. “To make out a case of 


justifiable self-defense, the ve li must show that the diffi- 
culty was not provoked or encouraged by the defendant; that 
he was at the time, or appeared to be, so menaced as to create 
a reasonable apprehension of danger to his life, or of grievous 
bodily harm, and that there was no reasonable mode of escape 


from such impending peril.” 

The defendant duly excepted to each of these charges, and 
then requested the following charges, which were in writing : 
(1.) “If the jury believe, from the evidence, that the defendant 
acted in self-defense, and under an impending danger of death, 
or of great bodily harm, from the hands of the deceased, then 
the defendant is not guilty of any offense.” (2.) “If the jury 
believe, from the evidence, that improper treatment was the 
immediate cause of the death of the deceased, then they must 
tind the defendant not guilty.” (3.) “If the jury have, from 
the evidence, a reasonable doubt of the character of the instru- 
ment with which the wound received by the deceased was in- 
flicted, then they must find the defendant not guilty.” (4.) “In 
order for the killing of a human being to be murder, it must 
be wellful—which means, on purpose to take the life of the 
one killed; deléherate—which means, on reflection; malicious 
—which means, wickedness or depravity of heart (not enmity) 
towards a single individual, or towards mankind in general; 
and premeditated—which means, determined on beforehand.” 
(5.) “If the jury can not find from the evidence what caused 
the death of the deceased, they must find the defendant not 
guilty.” (6.) “If the jury, after considering all the evidence, 
are in doubt, even the slightest doubt, as to what in fact eaused 
the death of the deceased, they must find the defendant not 











6 SUPREME COURT (Dec. Term, 
{McDaniel v. The State. ] 

guilty as charged in the indictment.” The court refused each 

of these charges, and the defendant duly reserved exceptions 

to their refusal. 


Gro. H. Parker, and Hamini & Lusk, for appellant, cited 
the following authorities: 1. As to the insufficiency of the 
copy of indictment served on the defendant, Code, § 4872: 
Clark’s Manual. § 2363; Drishel/ v. The State, 45 Ala. 21: 
Kezell & Walker's case, 54 Ala. 165: Bain v. State, 70 Ala. 
4. (2.) As to charges given and refused, to which exceptions 
were reserved: Zaylor v. The State, 48 Ala. 180; Mitchell 
v. The State, 60 Ala. 26; Cross ». The State, 63 Ala. 40; 
Flanagan ». The State, 46 Ala. 703; Oliver v. The State, 17 
Ala. 587: /larrison v. The State, 24 Ala. 673 T/il/ v. The 
State, 73 Ala. 366; Walker v. The State, 73 Ala. 171; Clark’s 
Manual. p. 78, § 490; Clark’s Crim. Law, §§ 384, 480; 17 
Towa, 138. 


T. N. McCretian, Attorney-General, contra, cited Hubbard 
v. The State, 72 Ala. 167: tezzell v. The State, 54 Ala. 165: 
Underwood v. The State, 72 Ala. 220; Haley v. The State, 
63 Ala. 83. 


STONE, C. J.—One of the mooted questions in the court 
below was, whether the blow inflicted by the defendant caused 
the death. On this question, the testimony—notably that of 
the experts-—was in conflict. There seems to have been no 
dispute of the facts, that the accused struck the deceased in 
the forehead with an iron weight, causing a serious wound, and 
that when the exhumed skull was exhibited on the trial, it was 
found seriously fractured, at or about the part where the blow 
took effect. The contested inquiry was, the causal connection 
between the blow and the death, which occurred some weeks 
afterwards. We feel we are within the domain of common 
knowledge, when we affirm that a fracture of the skull, press- 
ing it upon the brain, is a dangerous wound, which may cause 
death, but which does not necessarily, and in all cases, produce 
that result. Prompt and skillful surgical treatment may, in 
some cases, relieve and save the patient. Nor can it be attirmed 
that, in every such case, death will ensue, even without treat- 
ment. Still it is a dangerous wound, that may produce death. 

When death does not ensue closely upon the infliction of 
the blow, which it is alleged causes it, many contentions have 
arisen, and continue to arise, as to the rule of causal connection 
to be observed in such cases. In some of the phases of this 
question, certain rules have been declared, which seem to rest 


on impregnable grounds. In 2 Bish. Cr. Law, 7th ed., § 638, 
Vou. Lxxv1. . 
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it is said: ** The doctrine is established, that if the blow caused 
the death, it is sufticient, though the individual might have re- 
covered had he used proper care of himself, or submitted to a 
surgical operation, to which he refused submission, or had the 
surgeon treated the wound properly.” This we understand to 
be the rule where the wound is in its nature mortal, or likely 
to produce death. So, we think, it results as a corollary, if the 
death result in part from a blow wrongfully given, which may 
produce death, and partly from neglect, or unskillful treatment, 
then the assailant is guilty of the homicide, in the oon the 
attendant circumstances assign to the act.— McAllister v. The 
State, 17 Ala. 434; Parsons v. The State, 21 Ala. 300. But, 
where the wound is not of itself mortal, and the party dies in 
consequence solely of the improper treatment, not at all of the 
wound, the result is otherwise.—Parsons v. State, supra; 
2 Bish. Cr. Law, § 639. In 1 Whar. Cr. Law, 8th ed., $s 157, 
158, the rule is stated thus: “The true test is, whether the 
deceased’s death followed as an ordinary and natural result from 
the conduct of the defendant. If so, it is no defense that the 
deceased, under another form of treatment, might have recov- 
ered. . . But, if the result is caused by the malpractice of 
the physician, the wound not being in itself mortal, and the 
physician not acting in concert with the defendant, then the 
defendant is not responsible; for the wound, though a condi- 
tion of the killing, is not its juridical cause.” 

The second and third charges given at the instance of the 
State are faulty. They make it a condition of acquittal, under 
the plea of self-defense, that “the evidence must show that 
the difficulty was not provoked or encouraged by the de- 
fendant.” This was a misplacing of the burden of proof. 
Enough for defendant, if he showed that he was, really, or to 
ordinary appearance, in imminent peril of life or limb, from 
which he had no other reasonable means of escape. To this 
defense it would have been a full answer, if the testimony had 
shown the defendant provoked or encouraged the difficulty. 
The law, however, does not presume such provocation or en- 
couragement, and does not require disproof of it, unless there 
be testimony tending to prove its existence. Even then, it can 
not be affirmed, as matter of law, that it must be disproved. 
The rule is, that its existence, when shown, is an answer to the 
plea of self-defense, but its existence is not presumed, so as to 
impose on the defendant the burden of its disproof.— De Ar- 
man v. The State, 71 Ala. 351; Storey v. The State, 1b. 329. 

Of the charges requested by defendant, the first was properly 
refused, because it ignored all inquiry whether defendant con- 
tributed to the bringing on of the difficulty. The second was 
properly refused, because it demanded an acquittal, if there 


' 
; 
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was unskillful treatment, the immediate cause of death, not- 
withstanding the wound may have been in its nature mortal, 
and notwithstanding it may have contributed to the death. 
Bowles v. The State, 58 Ala. 335. The third charge was ab- 
stract and misleading, having no testimony to rest on. The 
fourth charge postulates murder in the first degree, but not 
murder in the second degree. It was immaterial, however, as 
the defendant was convicted of manslaughter only, and can 
never again be tried for murder under this charge. The fifth 
charge is misleading, in view of the testimony in this cause ; 
and the sixth charge does not assert a correct principle of law. 

The record shows that the witness Parker was allowed, 
against the objection of defendant, to prove that Dr. Drennen’s 
testimony before the committing magistrate, was substantially 
the same as that given on the final trial. If the record showed 
that, in a-proper way, attempt had been made to impeach Dr. 
Drennen, by center his testimony was materially variant from 
that given on the former trial, then Parker's testimony would 
have been admissible. It is not shown in this record that any 
such attempt had been made. It is not permissible to make 
proof sustaining the credibility of one’s own witness, until at- 
tempt has been made to impeach it, in some of the forms 
known to the law. 

There is nothing in the objection to the indictment, nor to 
the copy served on defendant. 

Reversed and remanded. Let the defendant remain in eus- 
tody, until discharged by due course of law. 


Jones v. The State. 


Indictment Sor Murder. 


1. Threats by defendant ; admissibility of.—In a prosecution for mur- 
der, the defendant’s threat, or declaration—‘‘ Damn him, I am going to kill 
him’’—not naming any particular person, is admissible as evidence 
against him, when it is shown that it was made on the day of the killing, 
and that a few hours previously he had had an altercation with the de- 
ceased ; and it is for the jury to determine whether the threat had refer- 
ence to the deceased. 

2. Impeaching witness by proof of difficulty with party.—The testimony 
of a witness may be discredited, by showing that he has expressed or 
evinced a feeling of partiality or bias in favor of the party by whom he is 
initroduced, or of animosity towards his adversary; and this may be 
shown, as to a witness for the defense in a prosecution for murder, by 
— of an altercation between him and the decensed on the day of the 

illing, and the character of that difficulty as serious or trivial ; but only 

OL. LXXVI. 
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the fact of the difficulty is admissible evidence, and the merits or par- 
ticulars thereof can not be inquired into. 

3. Proof of character.—Whenever character is properly in issue, it 
must be proved by general reputation, and evidence of particular acts or 
conduct is not admissible. 

4. Self-defense.—When a man is attacked in his own dwelling, he is 
not required to retreat from it, in order to invoke the benefit of the doc- 
trine of self-defense, and his place of business is deemed, pro hac vice, his 
dwelling; and this principle applies as between partners, joint tenants, 
and tenants in common. 

5. Larceny or trespass, as between partners, and as excuse for killing. 
The defendant and the deceased being partners, or joint owners of a bar- 
room, its contents and proceeds, the taking of money from the drawer by 
the deceased would be neither a larceny nor a trespass, nor, of itself, 
would it reduce the killing from murder to manslaughter. 

6. Self-defense.—To establish the plea of self-defense in a case of homi- 
cide, the defendant must have entertained at the time an honest belief in 
the existence of a present necessity on his part to kill, in order to save 
his own life, or to prevent the infliction of grievous bodily harm; and the 
circumstances must have been such as to impress the mind of a reason- 
able man, under the same state of facts, with a belief of such imminent 
peril and urgent necessity. 


From the Cireuit Court of Russell. 

Tried before the Hon. Jas. E. Coss. 

The defendant in this case, Thomas LD. Jones, was indicted 
for the murder of Ivey Doles, by shooting him with a pistol ; 
was tried on issue joined on the plea of not guilty, convicted 
of murder in the second degree, and sentenced to the peniten- 
tiary for the term of eighteen years. A bill of exceptions re- 
served on the trial purports to set out “substantially all the 
evidence bearing on the charges refused,” and shows these 
facts: The defendant and the deceased were brothers-in-law, 
having married sisters, and they were joint owners and pro- 
prietors of a bar-room in the town of Seale, in said county ; 
“of which,” it is stated, “the deceased had immediate charge 
at the time of the killing, but the precise interest therein of 
each was not proved.” The killing occurred in the bar-room, 
about dark, on the evening of April 10th, 1883; the only per- 
sons present in the room at the time, besides the parties them- 
selves, being H. B. Ferrell, the sheriff of the county, and George 
Ferrell, his brother, who was also his deputy ; and said H. B. 
and George Ferrell were examined as witnesses.on the part of 
the defendant. Several other persons were at the time sitting 
on a bench at the door of the bar-room, who were prevented 
by a screen from seeing what occurred inside of the room. One 
of these persons, Miller by name, who was introduced as a wit- 
ness on the part of the prosecution, testified that he went into 
the bar-room, “ about an hour and a half by sun in the even- 
ing of that day,” and found the deceased behind the counter, 
and, on going into a back room, where a pool-table was kept, 
they found the defendant lying asleep on a bench ; that H. B. 
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Ferrell, the sheriff, came into the room a few minutes after- 
wards, and laid down on the counter to sleep, the deceased giv- 
ing him something to put under his head ; that the defendant 
fell off the bench while witness and the deceased were playing 
pool, but was not awakened by the fall, and was put up on the 
bench again by them ; that, while lifting him, they discovered 
a pistol in his pocket, which the deceased took from him, and 
put it somewhere behind the counter ; that he (witness) walked 
out of the room when the game of pool was finished, and sat 
down on the bench outside of the door; that he “ heard loud 
talking in the bar-room, shortly before the shooting, but could 
not understand what was said, the report of the pistol being the 
first noise that attracted his attention.” One Hammond, another 
one of the persons sitting on the bench, testified that he “ heard 
loud talking in the bar-room, and saw defendant walking back- 
wards and forwards in front of the counter; did not know who 
was talking until he heard the deceased say, * }’ d—d son of 
a b—, you are the cause of all this dispute; heard defendant 
say, * Do you call me a d—d son of a b—?’: heard talking still, 
and heard ‘ scrimmage,’ near to, behind, and against the counter, 
as if some one was * grabbing the counter, and at the same time 
heard the shooting.” When these witnesses entered the room, 
the sheriff was lifting up the body of the deceased, who had 
fallen behind the counter, and was dead, being shot in the fore- 
head above the lefteye. His face was blackened with powder, 
“from the end of the nose downward, but not upward.” No 
weapon was found on his body “except an ordinary pocket- 
knife, which was found protruding half way out of his right 
pocket, and was shut.” His hat was lying on the floor near 
his body, and was perforated with a bullet-hole corresponding 
with that in his forehead ; and two silver dollars were found in 
or near his hat, and a half-dollar on the floor. The bill of ex- 
ceptions states that “ the powder-burns, the hat and the silver 
coins were introduced by the State, to show the attitude of the 
deceased at the time he was shot, and to support the State’s 
theory, that the deceased was standing near the money-drawer 
when he was shot, looking down into it, and taking money 
therefrom.” { 

The State proved, also, “that the defendant applied to one 
Collier, about nine or ten o’clock in the morning on the day of 
the killing, for the loan of a pistol, but did not get it; and that 
he tried to get a gun at Johnson’s store, during the evening of 
that day, but did not get one. The State also introduced Reese 
and Murrell, who testified that, about four o’clock in the after- 
noon of the day of the killing, they saw the defendant, H. B. 
Ferrell and George Ferrell in Johnson’s bar-room ; that the de- 


fendant appeared to be drunk, and Johnson took him by the 
VoL. LXXVI. 
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arm, and led him into the back room ; that, after they had en- 
tered the back room, they (witnesses) heard defendant say, 
‘Damn him, 1 am going to kill him, but he did not mention 
any name.” The defendant objected to the admission of this 
evidence, and duly excepted to the overruling of his objection. 
The bill of exceptions states in this connection, * There was no 
evidence showing, or tending to show, any difficulty between 
the defendant and any one except the deceased.” 

* The State introduced one William Starke as a witness, who 
testified that, as he was passing said bar-room on his way from 
supper, Jones (defendant) called him in, and asked him the 
question, * Are you my Friend ?” to which he made no reply ; 
that Jones, when witness went in, was standing in front of the 
bar counter, while Doles (deceased) was behind the counter, 
near the water-tank on the counter, and Sheriff Ferrell was 
also behind the counter, near Doles; that said Ferrell and 
Doles were talking about a lawsuit, and witness understood 
Ferrell tosay, * You are a G— d— rascal ;’ that he (witness) 
then went out, and in a very few minutes heard a pistol fire. 
To this conversation between said Ferrell and Doles, which is 
a part of the conversation afterwards testified to by said Fer- 
rell, a witness for defendant, the defendant excepted, and moved 
the court to exelude it from the jury ; but the court permitted 
the conversation to goto the jury, and the defendant excepted.” 
Another witness for the State testified that, ‘as he passed the 
bar-room, about ten or fifteen minutes before the shooting, he 
heard said Ferrell and the deceased quarrelling about some rent 
money ; that Doles seemed to be mad and excited, and Ferrell 
cool and in good nature.” No exception was reserved to any 
part of this testimony. ‘“ The State proved, also, that the de- 
fendant could have protected himself from danger, by stepping 
behind the serean, or into the pool-room ; and that, if he was 
standing midway between them, about two steps in the diree- 
tion of either would have placed him under cover, and out of 
danger, without leaving the house.” 

Sheriff Ferrell, being introduced asa witness for the defense, 
testified that the pistol used by defendant belonged to him, and 
was lent by him, about ten o’clock in the morning of that day, to 
defendant, who said he wanted to go to Society Hill; that the 
defendant also asked him for a gun some time during the after- 
noon, “as he wanted to go out to Cooksey’s pond a fishing, and 
witness told him the gun was at Johnson’s bar.” As to the 
occurrences in the bar-room just before and at the time of the 
shooting, he testified, that he was awakened about dark by his 
brother George, who told him it was time to go to supper ; 
that he then awakened the defendant, and asked for his pistol ; 
that the defendant felt about his person for the pistol, and 
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asked Doles if he had taken it ; and that Doles replied, he did 
not know anything about it. ‘“ About this time,” as the bill of 
exceptions then continues, “ Doles told witness he wanted to see 
him about a matter before he left ; and witness then left Jones, 
and went to where Doles was standing behind the counter, near 
the water-tank. Doles then said, that he had applied to the 
probate judge for some money on an order of the Commission- 
ers Court, and was informed by him that witness had instructed 
him not to pay the money to him (Doles), but to keep it on the 
rent of a house. Witness explained, that he was security for 
Doles for the rent of the house in which Doles and Jones 
lived, and had told the probate judge, if he could do so con- 
sistently, to hold the money due Doles on the order for rent. 
Doles said,‘ A// right, Ben. Witness then said to Doles, as 
long as they were explaining, he had something to say in a clever 
way ; that he had heard Doles had employed Col. 8. [an attor- 
ney| to sue him for a settlement of their accounts while Doles 
was acting as deputy-sheriff under witness. Doles replied, 
* Whoever says that, tells a damned lie. Witness then told 
Doles, that he knew it could not be so, as he (Doles) knew that 
he owed witness at least $215 on a settlement: and witness 
might have said, ‘ Any body who would sue me under the cir- 
cumstances, would act the damned rascal.’ (This is the conver- 
sation testified to by said Starke, as stated above.) Just about 
this time, Doles turned to Jones, who was standing or walking 
in front of the counter, and said, ‘ Yow are a damned thief ;’ 
and then stepped up near the money-drawer, and took the pistol 
out from undera muslin cover that hung over the lower shelf, 
and, placing the muzzle near his forehead, said, ‘ Here, take the 
pistol, and shoot me;’ and then shoved the pistol across the 
counter, in the direction of Jones, butt end foremost. Jones 
caught the pistol, and held it in his hand, with his arm hanging 
down by his side. Doles then returned to where witness was 
standing, and they passed a few words in a friendly way, when 
Doles, passing witness, went around through the pool-rvom, 
into the bar-room, in front of the counter, in a threatening 
manner, and said to Jones, *G— d— you, 1 can clean you. 
Jones stepped back one or two steps, but made no motion to 
shoot or strike Doles. Witness then took hold of Doles, and 
told him he ought not to strike Jones, as they were brothers- 
in-law ; and witness and Doles then went back through the 
pool-room, behind the counter, near the water-tank. As they 
were going back, Doles asked witness to take a drink, which he 
declined, but said he would take a cigar in stead. They went 
behind the counter together, when Doles took down a box of 
cigars, and handed them to witness, who took one, and was 


putting it in his vest pocket, saying he would not smoke until 
VOL. LXXVI. 
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after supper, when Doles said to Jones,‘ )’ow d— s— ofa 
b—, Pll fix you ;> and at the same time reached over the coun- 
ter, with his left arm extended, his hand open, slightly shaking 
his hand ; his body leaning forward on the counter, and throw- 
ing his right hand to his right hip pocket. Witness saw some- 
thing shiny in his hand, which he took to be a pistol or knife. 
Just as Doles was leaning over the counter as described, Jones 
tired, when Doles threw up his hands and fell.” George Fer- 
rell, the brother of H. B. Ferrell, testified as to these matters 
substantially as above stated. 

Several witnesses for the defendant testitied to the character 
of the deceased as a turbulent and dangerous man; though 
some of them “ gave him that character only when drinking, 
and several witnesses for the State testified that he was ordina- 
rily quiet and peaceable. Several witnesses for defendant 
proved his good character. Defendant offered to prove par- 
ticulars in reference to his character; to which the State ob- 
jected, and the court sustained the objec tion ; to which defend- 
ant excepted.” 

The defendant requested, in writing, tifteen charges, of which 
the following were refused, exceptions being duly reserved to 
their refusal : 

1. Whilst the law requires, under some circumstances, that 
a person assailed shall avail himself of all reasonable means of 
escape from the danger, before he is excused for taking the life 
of his assailant ; yet ‘it is never required that he shall ‘leave his 
home, or his place of business, to escape such danger. 

2. If the jury believe that the defendant, at the time of the 
killing. was in the building where he was doing business, and 
which was oceupied by him as his place of business ; and that 
he was there assailed by the deceased, under such cireumstances 
as to reasonably impress him with the belief that his assailant 
intended to inflict on him great bodily harm, and that there 
was imminent danger that such injury would be inflicted upon 
him; then the defendant had the right to repel such assault by 
shooting the deceased, and he must be acquitted, provided he 
did nothing to provoke the assault. 

“3. If the jury believe, from the evidence, that the defend- 
ant and the deceased were in close proximity to each other at 
the time of the killing; and that the defendant did nothing to 
bring on a difficulty, or to provoke an assault on himself by the 
decea ased ; and that the deceased assumed a hostile attitude, and 
placed his hand upon, or in the direction of his pistol pocket, 
in such a manner as to indicate to a& reasonable mind that he 
intended to draw and fire; then the defendant had a right to 
fire first, whether Doles was armed or not. 

“4. If the jury believe, from the evidence, that the defend 
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ant had no formed design to take the life of the deceased, and 
had no malice towards the deceased, but shot him on sudden 
impulse and passion, when he saw the deceased taking the 
money, then the defendant is not guilty of murder, though he 
may be guilty of manslanghter. 

“5. In considering the ‘guilt or innocence of the defendant, 
the jury can not consider the condition of the tinances of the 
county, in report of the grand jury at the present term of the 
court, or the actions of the juries in the trial of other causes.” 


W. F. Fosrer, for the appellant.-_(1.) There was no connec- 
tion whatever between the declaration, or threat, said to have 
been made by the defendant at Johnson’s bar-room, and the 
subsequent difficulty with Doles ; and the evidence in relation 
to it ought to have been excluded.— Rogers v. The State, 62 
Ala. 170; Redd v. The State, 68 Ala. 492. (2.) Nor was 
there any connection between the conversation between Doles 
and Ferrell and the subsequent ditticulty between . Doles and 
the defendant ; and although the defendant afterwards ex- 
amined Ferrell as to the particulars of this conversation, the 
error in the admission of the evidence was not thereby cured. 
Mitchell v. The State, 60 Ala. P65: ae v. The State, 62 
Ala. 170; Redd v. The State, 68 Ala. 492. (8.) The doctrine 
of self-defense, as applicable to the facts of this case, is cor- 
rectly asserted in the charges asked and refused.—/oberts 
vw. The State, 68 Ala. 156; DeArman v. The State, 71 Ala. 
351. (4.) The correctness of the 4th charge asked and refused 
is sustained by 2 Bish. Crim. Law, 706, notes, and authorities 
there cited. (5.) The principle asserted in the 5th charge can 
not be questioned. The jury ought always to be cautioned 
against extraneous influences. The charge can not be consid- 
ered abstract, since the matters referred to were facts which 
occurred in the presence of the court. 


T. N. McCreian, Attorney-General, for the State, cited 
the following cases: (1.) As to the admissibility of the evidence 
apes to; Ford v. The State, 71 Ala. 385; Ross v. The 
State, 62 Ala. 224 2) As to a asked and refused : 
Carroll v. The State. 25 Ala. 35; Storey vw. The State, 71 Ala. 
337; Pond v. The State, 8 Mich. 1 150; 1 Hale’s P. C. 482-3; 
Whart. Hom. 541; Wills v. The State, 73 Ala. 362: Bain v. 
7 State, 70 Ala. 4; Oliver v. The State, 17 Ala. 587 : ; Judge 

. The State, 58 Ala. 406 ; Nutt v. The State, 63 Ala. 180. 


SOMERVILLE, J.—The threat made by the defendant 
against some one not designated or identified by him—in which 
he declared, in general terms, “ Damn him, I'am going to kill 
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him”—was clearly admissible in evidence, under the authority 
of Ford v. The State, 71 Ala. 385, 396. This threat was made 
but a few hours before the killing of the deceased by defend- 
ant, and after the parties had engaged in a previous altercation 
on the same day. It was a matter of mere inference for the 
jury, whether the threat had reference to the deceased or to 
some other person. 

It was competent to prove that the sheriff, Ferrell, had en- 
gaged in an altercation with Doles, the deceased, a short time 
prior to the killing, for the purpose of impeaching Ferrell’s tes- 
timony, he being a witness in the cause for the defendant. The 
order of the introduction of this evidence was immaterial. The 
fact of such difficulty could be shown, and the gravity of its na- 
ture, or the contrary ; but its merits, or details, could not be 

roved, nor any particulars tending to show who was in fault. 
The purpose is to prove such a bad state of feeling towards the 
deceased, as would tend to bias the testimony of the witness 
McAnally v. The State, 74 Ala. 9. It is a common mode of 
discrediting a witness for the prosecution, to ask him, on cross- 
examination, whether he has not expressed feelings of animosity 
or revenge towards the prisoner; and so, of a witness for the 
prisoner, whether he has not previously evinced a feeling of 
partiality or friendliness for him. —1 Greenl. Ev. (14th Ed.) 
§ 450, note d; 2 Best Ev. § 644. There is no reason why the 
fact indicating such bias may not be as well proved in any 
other legal way, because it is the fact, and not its mode of 
roof, which goes to the root of the witness’ credibility. 
Whart, Cr. Ev. $$ 485, 477; 1 Whart. Ev. §$ 544, 561. The 
State should have confined the testimony of the witness Starke 
to the fact and time of Ferrell's altercation with the deceased, 
and the language of denunciation used which indicated the na- 
ture of his animosity, and disclosed the strength and degree of 
his prejudices in the main transaction under process of judicial 
investigation. 

While evidence is always admissible to show, generally, 
whether the character of a person is good or bad—when the 
question of character is properly put in issue—it is not compe- 
tent to establish one’s reputation or character by introducing 
evidence of particular acts, or of specified conduet on his part. 
The testimony must be confined, to reputation, which has been 
justly said to be “the only mode in which character can be 
exhibited to us.”— Whart. Cr. Ev. $§ 259-60; 1 Green]. Ev. $55. 
This rule does not conflict with the principle settled in DeAr- 
man v. The State, 71 Ala. 352, where it was held that a wit- 
ness, who had testified on direct examination to the general 
good character of a defendant, could, on cross-examination, be 
asked whether he had not heard of certain enumerated acts of 
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defendant which tended to show that his character was not 
good. 

It is an admitted doctrine of our criminal jurisprudence, that 
when a person is attacked in his own house, he is not required 
to retreat further. The reason of the rule is said to be, tliat the 
law regards a man’s house as his castle, or, as was anciently 
said, his ¢utisstmum refugium, and having retired thus far, he is 
not compelled to yield further to his assailing antagonist.—1 
Hale’s P. C. 486; Storey v. The State, 71 Ala. 385; Carroll v. 
The State, 23 Ala. 28; State v. Patterson, 12 Amer. Rep. 212, 
nore; State v. Harman, 78 N. C. 515. When he has reached 
this refuge, he may stand at bay, and “may turn on and kill 
his assailant, if this be apparently necessary to save his own 
life; nor is he bound to escape from his house, in order to 
avoid his assailant.” An assailed person, as said by Mr. Whar- 
ton, “is not bound to retreat out of his house to avoid violence, 
even though a retreat may be safely made.””—Whart. on Homi- 
cide, § 541. This is admitted to be the settled rule, as between 
one who is the exclusive owner of the house, and an aggressor 
who has no right of entrance ; but its application is denied, as 
between joint owners or possessors, or tenants in common with 
equal rights of possession. We have found no authority for 
this distinction, and we can not perceive any solid basis of rea- 
son by which it can be supported. Why, it may be inquired, 
should one retreat from his own house, when assailed by a part- 
ner or co-tenant, any more than when assailed by ‘a stranger 
who is lawfully upon the premises 4 Whither shall he flee, and 
how far, and when may he be permitted to return? He has a 
lawful right to be and remain there, and the legal nature and 
value of this right is not abrogated by its enjoyment in connec- 
tion with another. The law only exacts of each that he shall 
enjoy his property and possession so as not to injure the other. 
It is our opinion that the doctrine of retreat, or of declining 
combat by retreat, has no application to cases of this character, 
and that the right of self-defense may be perfect without it, 
where one partner or co-tenant is assailed by another, each be- 
ing equally entitled to possession of the house or premises where 
the attack is made. 

Nor, in our judgment, is there any doubt about the fact that 
a man’s place of business must be regarded, pro hac vice, his 
dwelling ; that he has the same right to defend it against intru- 
sion, that he has to defend his dwelling; and that he is no more 
under the necessity of retreating from the one than the other 
when he is unlawfully or feloniously assailed, being lawfully in 
its occupaney.— Morgan v. Durfee, 69 Misso. 469. 

The first and second charges requested by the defendant 
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should, in view of this principle, have been given, and their 
refusal was error. 

The fourth charge requested by the defendant was errone- 
ous, in assuming that the taking of the money by the deceased 
was a provocation sufficient to extenuate the killing to man- 
slaughter. The deceased had the interest of a partner in the 
bar-room and its proceeds,—certainly of a tenant In common,— 
being in possession, and with equal rights as against the de- 
fendant. He committed no larceny, or even trespass, in taking 
the money ; and even had this been the case, there would have 
been no provocation adequate to reduce the homicide from 
murder to manslaughter, provided the other facts of the case 
were sufficient to constitute the act of killing murder on the 
part of the prisoner.—<Storey’s Case, supra; 1 Bish. Cr. L. 
(7th Ed.) $$ 849, e¢ seg. ; Clark’s Man. Cr. L. §$§ 435, et seq. 

The apparent necessity which will excuse the taking of hu- 
man life under the doctrine of self-defense, in cases of homi- 
cide, involves two considerations: 1st, the defendant himself 
inust have entertained an honest belief in the existence of such 
necessity ; and, 2d, the circumstances surrounding him must have 
been such as to impress a reasonable man, under the same state 
of facts, with the belief of his imminent peril, and of the exist- 
ence of an urgent necessity to take the life of his assailant, as 
the only apparent alternative of saving his own life, or else of 
preventing the infliction of grievous bodily harm.—WStorey v. 
The State, 71 Ala. 337, and cases cited ; Whart. on Hom. §§ 
517-520. The third charge requested by the defendant was 
properly refused, because it entirely ignored all consideration 
of the defendant’s honest belief in the existence of a necessity 
which excused the commission of the alleged homicide.—Adlen 
v. The State, 60 Ala. 19. 

We see no error in the refusal of the last charge requested 
by defendant, and numbered five. It was abstract, being en- 
tirely unsupported by the evidence, and otherwise objectionable. 

For the error of the court in refusing to give the first and 
second charges requested, the judgment of conviction is re- 
versed, and the cause remanded for a new trial. In the mean- 
while, the defendant will be retained in custody, until dis- 
charged by due course of law. 
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Garrett v. The State. 
Indictment for Murder. 


1. Competency of juror opposed to capital punishment on circumstantial 
evidence.—Where the indictment charges a capital felony, a person sum- 
moned as a juror, who states on his voir dire ‘‘ that he would convict on 
circumstantial evidence, but would not hang on such evidence’’ (Code, 
§ 4883), may be challenged for cause by the State. 

2. Proof of former quarrel, as showing malice.—The fact of a previous 
altercation or difficulty between the accused and the deceased, is compe- 
tent evidence, as tending to show malice, ill-will, or a motive for the 
killing ; but the particulars or merits of that difficulty can not be inquired 
into. 

3. Same; declarations of third person at former es tane, SPMpa one de- 
clarations of a bystander at the time of the previous altercation or diffi- 
culty, which occurred several hours before the killing, are too remote 
from the homicide to be admissible as a part of the res gestz, and, if 
illustrating the nature of the former difficulty, would not be competent 
or admissible as evidence against the defendant; but the declaration of 
the defendant’s wife, made in his presence and hearing at the time of the 
former difficulty, addressing him by name, and telling him not to have 
any difficulty with the deceased, does not relate to the particulars of the 
occurrence, but only tends to prove the fact, and is admissible as evi- 
dence against the defendant. 

4. Proof of identity.—Identity of name is presumptive of identity of 
person, in the absence of evidence showing that the name is borne by 
two or more persons in the same neighborhood or community. 

5. Same; implied admission.—When it becomes material to prove 
the identity of the accused as the person who committed the offense, any 
declaration addressed to him, tending to establish such identity, and 
admitted by his conduct or silence to be true, is competent evidence. 


From the City Court of Montgomery. 

Tried before the Hon. Tuos. M. Arrtnerton. 

The defendant in this case, Allen Garrett, was indicted for 
the murder of Charles J. Floyd, by shooting him with a gun; 
and was tried on issue joined on the plea of not guilty. On 
the trial, as appears from the bill of exceptions, a person regu- 
larly summoned and drawn as a juror, being examined on his 
voir dire by the court touching his qualitications as a juror, 
“was asked, if he thought a conviction should not be had on 
circumstantial evidence ; to which he answered, that he would 
convict on circumstantial evidence, but that he would not hang 
on such evidence.” Thereupon, he was challenged as incom- 
petent by the State, and the challenge was allowed by the 
court; to which ruling an exception was reserved by the de- 
fendant. 

VoL. LXXVI. 
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“The State introduced evidence tending to show that the 
defendant killed the deceased, on Friday, March 28, 1884, 
under circumstances which constituted murder in the first de- 
gree; but there was a conflict in the testimony, as to whether 
or not the defendant was the person who committed the crime. 
The State’s witnesses testified, that the deceased was killed by 
the defendant as aforesaid, about four o’clock on the afternoon 
of that day; that about eleven o’clock on the morning of that 
day, the defendant and wife were on the premises of the de- 
ceased, who ordered them off; that the defendant and the de- 
ceased then got into an altercation, and defendant was struck 
by the deceased; and that defendant’s wife then exclaimed: 
‘ Mr. Garrett, don’t you and Mr. Floyd have any difficulty, 
Mr. Garrett, you take me home.’ There was a conflict in the 
testimony, as to the identity of the defendant as the person 
who was on Floyd’s place at the time of this difficulty, and 
also at the time of the homicide. The State offered the above 
declarations as part of the res geste, and to identify the de- 
fendant as the person who did the killing. The defendant ob- 
jected to the declarations of the woman, as above stated, and 
moved to exclude them from the jury ;” and he duly excepted 
to the overruling of his motion and objection. The bill of 
exceptions adds: “ This was, substantially, all the evidence.” 


W. S. Tuorteron, and J. M. Farxner, for appellant. 
(1.) The statute allowing challenges to the State, in criminal 
cases, is in abridgment of the rights of the accused, and must 
be strictly construed. The excluded juror did not come within 
its terms: he did not have a fixed opinion against capital or 
penitentiary punishments, and he was not unwilling to convict 
on circumstantial evidence (Code, § 4883); and to hold him 
incompetent, because he “ would not hang on such evidence,” 
would greatly enlarge the statutory grounds of challenge. 
(2.) The declarations of the woman, made in the morning, 
four or five hours before the killing, were not admissible as 
oy of the res geste connected with the killing.—-1 Greenl. 

v. § 108, note 2; Gandy v. Humphries, 35 Ala. 624; Tomp- 
kies v. Reynolds, 17 Ala. 118; Enos v. Tuttle, 3 Conn. 250; 
Farner v. Turner, 1 Clarke (Iowa), 54. Nor were they ad- 
missible to identify the defendant.—1 Brick. Dig. 843, § 554. 


T. N. McCretian, Attorney-General, for the State, cited 
the following cases: (1.) As to the incompetency of the ex- 
cluded juror: Shafer v. The State, 7 Texas App. 239; State 
v. West, 69 Ala. 401; Thompson on Juries, § 202. (2.) As to 
the admissibility of the declarations which were admitted: 
Lander v. People, 104 Ill. 256; Ordway v. Sanders, 58 N. 
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H. 133; Baker v. Gausin, 76 Ind. 317; Lollins v. Strout, 


6 Nev. 150; People v. Murphy, 45 Cal. 187; Mack v. The 
State, 48 Wise. 271. 


CLOPTON, J.—-The statutes prescribing qualifications of 
jurors, and causes of challenge, were designed to obtain a trial 
S an intelligent, competent and impartial jury. They were 
enacted, not solely to preserve the rights of the defendant, by 
securing to him a fair trial, but also to procure a due and 
proper enforcement of the law, for the protection of the rights 
and the safety of the community. The purpose of the statutes 
is, to secure to the defendant, and to the State, the right of re- 
jecting unfit persons as jurors. To give to the State the right 
to an impartial jury, and to reject persons who, from conscien- 
tious scruples or otherwise, are incompetent to administer pun- 
ishment for crime, as exacted by the law, section 4883 of the Code 
was enacted. It provides: “Ona trial for any offense which 
may be punished capitally, or by imprisonment in the peniten- 
tiary, it is a good canse of challenge by the State, that the 
person has a fixed opinion against capital or penitentiary pun- 
ishments, or thinks that a conviction should not be had on eir- 
cumstantial evidence.” 

During the selection of a jury for the trial of the defendant, 
who was indicted for murder, a person summoned as a juror, 
on being examined by the court as to his qualifications, an- 
swered, that “he would convict on cireumstantial evidence, but 
would not hang on such evidence.” To the offense of murder 
in the first degree, the law attaches the penalty of death, or 
imprisonment for life in the penitentiary, at the discretion of 
the jury. The design and policy of the law are, that persons 
convicted of murder in the first degree shall, in a proper case, 
suffer death; but the law-makers, knowing that the cireum- 
stances would vary in different cases—in some mitigating the 
guilt, though not sufficient to reduce the degree of the offense 
—and that the death penalty may be too severe, or unnecessary, 
left to the jury, from a tender “regard for human life, a wise 
and large discretion as to the punishment. The policy of the 
law, and the purpose of this discretion, would be defeated, if a 
person is permitted to serve as juror whose conscience is antag- 
onistic to the utmost penalty prescribed by the law, where the 
facts demand its infliction. A juror who ean not conscien- 
tiously affix the penalty of death, where a conviction is had on 
circumstantial evidence, is not qualified to exercise the discre- 
tion vested in him by the law, and does not possess the fitness 
contemplated by the statute. Under no cireumstances could 
his sentence, in such ease, be more than imprisonment for life. 


It is insisted that section 4883 must be strictly construed, as 
VoL. LXXVI. 
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in abridgment of the rights of the defendant; and that the 
juror meets the requirements of the statute, when he is willing 
to convict on circumstantial evidence. This construction is too 
narrow. The right of the defendant is a trial by a fair and 
impartial jury. He has no right, secured by the organic or 
any law, to be tried by a jury, who, from scruples or preju- 
dice, will not administer the law, or execute its penalties. Con- 
viction of crime and its punishment are, in contemplation of 
law, inseparable. If the construction contended for were 
adopted and acted on, the penalty of death would, in cases of 
circumstantial evidence, be virtually eliminated as a consequence 
of conviction. The legislature, in fixing the disqualifications of 
jurors in criminal cases, had in view the criminal law, which 
attaches different grades of punishment to the same offense, 
and contemplated the punishment, as well as the mere verdict 
of guilty. A judgment of guilty, without consequent punish- 
ment, would be v: ain and nugatory. The law having enacted 
that murder in the first degree is punishable with de ath, a person 
who will not affix this penalty, because of his opinion that it 
should not be done when the conviction is on circumstantial 
evidence, is incompetent to serve as a juror, unless the cause of 
challenge is waived by the State. This question was expressly 
decided, in accordance with these views, in Jackson v. State, 
74+ Ala. 26.— People v. Tunner, 2 Cal. 258; Greenley v. State, 
60 Ind. 141; State v. West, 69 Mo. 401; Caldwell v. State, 
Tex. 86; Smith v. State, 55 Ala. ) F- Waller ». State, 
) Ala. 325. 

Tt is permissible to prove previous altercations or combats 
between the accused and the deceased, as tending to show 
malice, ill-will, or a motive for the killing. The object of such 
evidence is the fact of the previous difficulty, and collateral in- 
quiries into the particulars, details or merits, are not allowable. 
Gray v. State, 63 Ala. 66; MeAnally v. State, 74 Ala. 9. Res 
geste consists of such circumstances, or declarations, as arise 
from a main or principal fact, are cotemporaneous with it, so 
as to be regarded a part of the transaction, and serve to illus- 
trate its character. The main fact is the homicide. Declara- 
tions of a bystander, made several hours previously, on the oe- 
casion of an altercation between the parties, are not sufficiently 
coincident in point of time with the main fact to form part of” 
the res geste; and if they served only to illustrate the nature 
of the previous difficulty, they would not be admissible, since 
its details or merits can not be made the subject-matter of in- 
vestigation. The declaration of the wife of the defendant, 
made at the time of the antecedent quarrel or combat, do not 
serve to explain the particulars or merits, but tended to prove 
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the fact, and having been made in the presence and hearing of 
the accused, were, for this purpose, admissible. 

It also appears that there was a conflict in the testimony, 
whether the defendant was the person who was on the premises 
of the deceased at the time of the altercation during the morn- 
ing of the day of the killing, and, also, who was there at the 
homicide. The identity of the defendant with the person who 
did the shooting was a material question. Identity of name is 
presumptive of identity of person, where there are not two or 
more persons in the same community or vicinity bearing the 
same name.—Gitt v. Watson, 18 Mo. 274; 2 Whar. on Ev. § 
1273. In the absence of any showing of the nature and ex- 
tent of the conflict in the testimony, we must presume that the 
name of the defendant tended to identify him as the person 
who had the previous difficulty with the deceased, and who had 
a motive or incentive to do the killing, and as the person who 
committed the homicide. The acensed having been addressed 
by his wife, at the time and place of the altercation, by a par- 
ticular name, and his acquiescence, is some evidence that such 
is his name, its sufficiency to be determined, under all the cir- 
cumstances, by the jury. Whenever, on the trial of a cause, 
it becomes material to prove the identity of the accused with 
the person who committed the offense, it is competent to show 
any declaration addressed to the defendant, tending to prove 
such identity, which, by his conduct, he admitted to be true. 

Affirmed. 


Booker v. The State. 


Indictment for Assault with Intent to Rob or Murder. 


1. Error without injury in giving charge at first refused.—When a 

charge asked is improperly refused, but the jury are afterwards recalled, 
before they have returned a verdict, and the charge is then given to 
them, the judge informing them that he has changed his opinion, the 
error is cured, and can work no injury. 
« 2. Charge as to sufficiency of proof of identity.—Where the identity of 
the defendant as the criminal agent depends on the testimony of the 
prosecutrix alone, a charge asked, instructing the jury that, ‘‘if she 
may be mistaken in his identity, then the jury ought to acquit him,”’ is 
properly refused ; since a mere possibility of mistake, as to his identity, 
is not the equivalent of that insufficiency of proof which, as matter of 
law, generates a reasonable doubt, and requires an acquittal. 

3. Charge as to proof of good character.—A charge asked, instructing 
the jury that proof of good character in a criminal case, if believed by 
them, ‘‘is sufficient to generate a reasonable doubt of the defendant’s 
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guilt,’’ is properly refused; since, while such evidence is admissible for 
the purpose of generating a reasonable doubt of guilt, its sufficiency is a 
question for the decision of the jury. 


From the Circuit Court of Dallas. 

Tried before the Hon. Joun Moore. 

The defendant in this case was indicted for an assault on 
Mrs. Ruth Shaddock, with intent to murder her, as alleged in 
the first count, or, as alleged in the second count, with intent 
to rob; and on the trial, issue being joined on the plea of not 
guilty, he was found guilty as charged i in the first count. On 
the trial, as the bill of exceptions states, Mrs. Shaddock 
examined as a witness for the State, and testified to the cireum- 
stances of an assault upon her, at her store in East Selma, 
about seven o’clock in the evening of Saturday, April 9th, 
1884; and she identified the defendant as the assailant, although 
she had then only seen him once before, when he entered her 
store in the morning of the same day. The defendant, who 
was a young negro about twenty years old, was arrested by a 
policeman, a few days after the commission of the offense, 
from the description given by the prosecutrix. After his ar- 
rest, and while in the mayor's office in company with several 
other negroes, the proseeutrix was carried into an adjoining 
room by the city marshal, and asked to point out the assailant ; 
and she testified on the trial that she then pointed out the de- 
fendant, “whom she recognized by his features, dress, and gen- 
eral appearance.” The city marshal, being examined as a wit- 
ness on the part of the defendant, testified that the prosecutrix, 
on the occasion mentioned, “as he understood her, pointed to 
a negro sitting by the defendant; but that soon afterwards, 
said negro being arraigned for trial before the mayor for said 
offense, and Mrs. Shaddock being brought in as a witness 
against him, she said he was not the guilty person, and, point- 
ing to the defendant, said he was the one who did it.” The 
defendant adduced proof of an alibi, and also proof of | his 
previous good character up to the time when he left the place 
where he was raised, about two years before the commission of 
the offense. “The court charged the jury, among other things, 
that it was their duty to consider the ev idence as to the de- 
fendant’s good character, in connection with all the other evi- 
dence in the case, and when so considered, if they had a reas- 
onable doubt as to his guilt, they must acquit him ;” but re- 
fused to instruct them, on the written request of the defendant, 
“that the good character of the defendant, up to his eighteenth 
year, is sufficient to generate a reasonable doubt of his guilt, if 
the jury so believe. * An exception was duly reserved to the 
refusal of this charge, and this is the only matter shown by the 
bill of exceptions as reserved. 
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A motion was entered on the docket in this court, supported 
by affidavits, to amend the bill of exceptions, by making it 
show that a charge was asked by the defendant in writing, and 
refused by the court, in these words: “If the jury believe 
that the only evidence of the defendant’s guilt is in the testi- 
mony of Mrs. Shaddock, and that she may be mistaken in his 
identity as the man who assaulted her, then they ought to ae- 
quit him;” and that an exception was reserved by the de- 
fendant to its refusal. It was admitted that this charge was 
asked in writing by the defendant, and was at first refused by 
the judge, and an exception was duly reserved to its refusal; 
but the presiding judge refused to incorporate these faets in 
the bill of exceptions, because, after the jury had retired about 
twenty or thirty minutes, and while they were considering their 
verdict, he had them reealled into the court-room, informed 
them that he had changed his mind as to this charge, and then 
gave it to them; and it is stated in the attidavits that this was 
done in the presence of the defendant and his counsel, “ neither 
of them objecting to the court then giving said charge, but not 
waiving in any way their exception to its refusal when asked.’ 


b. F. Sarroip, for the appellant. 


T. N. McCiettan, Attorney-General, for the State. 


STONE, C. J.—There is a motion in this case to establish a 
bill of exceptions, or, rather, to amend the one signed by the 
presiding judge and found in the record. The exact motion 
is, to have the record show the judge’s ruling on a charge 
asked, and not shown in the transcript. The testimony is, 
that before the jury retired the charge was asked in writing, 
and was refused. Twenty or thirty minutes after the jury had 
retired, and before they returned @ verdict, they were brought 
back into court, and the identical charge previously refused was 
given to them, the judge informing them he had changed his 
mind. Wedo not think the court erred i in this. Such rulings 
are not infrequent in practice, and we can not conceive of any 
injury likely to ensue from such pr: actice.—Thompson on 
Charging Juries, $$ 93, 97; Hall v. State, 8 Ind. 439. legal 
evidence admitted, and afterwards distinetly and clearly with- 
drawn from the jury, presents no rev ersible error; and all will 
admit that, in such case, the jury is much more likely to be 
biased, than they would be by an error in charging, but after- 
wards corrected.—State v. Givens, 5 Ala. 747; Det CGratenreid 
v. Thomas, 14 Ala. 681. 

There is another and better reason why the bill of exceptions 
should not be amended as moved for. The charge is at least 
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misleading, if indeed it is not positively erroneous. The only 
evidence that the accused was the guilty party, was that of Mrs. 
Shaddock, on whom the assault was committed. It was con- 
tended that she had not sufticient knowledge to identify the 
prisoner with requisite certainty. The charge asked was, that 
if Mrs. Shaddock “ may be mistaken in his identity, then the 
jury ought to acquit him.” The most natural import of this 
language is, that the prisoner was entitled to an acquittal, if 
there was a possibility that the witness was mistaken as to his 
identity. This is not the law. The rule is, that if on the 
whole testimony the jury entertain a reasonable doubt, then 
there ought to be an acquittal. Identification was one of the 
necessary facts in proving the guilt; and if the jury entertain 
a reasonable doubt of the establishment of. this indis spensable 
fact, the prisoner should have been acquitted. A mere possi- 
bility of mistake, however, is not the equivalent of that insuf- 
ficiency of proof, which, as matter of law, generates a reason- 
able doubt, and demands aequittal.—C lark’s Manual, ¢ 2490. 
The charge being rightly refused, the moveant presents no case 
for amending the bill of exceptions. 

The charge asked and refused, as shown in the bill of excep- 
tions, asserts, as matter of law, that previous good character is 
sufficient to generate a reasonable doubt, if the j jury so believe. 
If by this charge it is meant to assert, that if the jury believe 
the defendant has established a previous good character, then 
that is sufficient to generate a reasonable doubt, this is stating 
the principle too strongly. Sufficiency of oral testimony is 
always a question for the jery. The true rule is laid down in 
Felix’s case, 18 Ala. 720, 725, in the following language: “The 
good character of the party accused, satisfactorily established 
by competent witnesses, is an ingredient which ought always to 
be submitted to. the consideration of the jury, together with 
the other facts and circumstances of the case. The nature of 
the charge, and the evidence by which it is supported, will 
often render such ingredients of little or no avail; but the 
more correct course seems to be, not in any case to withdraw it 
from consideration, but to leave the jury to form their con- 
clusion upon the whole of the evidence, whether an individual, 
Whose character was previously unblemished, has or has not 
committed the particular crime for which he is called upon to 
answer.” The charge asked asserts that previous good char- 
acter, if found to exist, is sufficient to generate a reasonable 
doubt. The rule declared is, that it is but an ingredient to be 
weighed by the jury. The former asserts its ‘sufficiency as 
matter of law. The jatter submits its sufficiency to the consid- 
eration of the jury, and allows them to make it the basis of a 
reasonable doubt.—See, also, //all v. The State, 40 Ala. 698. 
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If we are mistaken in our interpretation of the charge, then . 
it is obscure and calculated to mislead, and for that reason was 


a refused. 
he judgment of the Circuit Court is affirmed. 


Jackson v. The State. 
Indictment for Murder. 


1. Objections to special venire-—Under the provisions of the special 
statutes regulating the drawing of jurors in Dallas and other counties 
(Sess. Acts 1882-3, pp. 273, 446), the special venire in a capital case being 
drawn in the presence of the court, by the officers designated by law, 
and a copy thereof served on the prisoner, the failure of the sheriff to 


find one of the persons so drawn is no ground for quashing the venire. 


2. Same; mistake in name of juror.—A mistake in the name of a 


person summoned as a juror is not, under the general statute (Code, 
§ 4876), a ground for quashing the venire, ‘‘ unless the court, in its dis- 
cretion, is of opinion that the ends of justice so require; but the court 
must, in such case, direct the name of such person to be discarded, and 
others to be forthwith summoned ;”’ and said special statute containing 
no express provision inconsistent with this general law, the court may 
properly follow it, and its action is not revisable. 

3. Repealing statutes.—Repeals by implication are not to be favored, 
and a special statute operates a repeal of the general law only so far as 
their provisions are repugnant. 


From the Circuit Court of Dallas. 

Tried before the Hon. Joun Moore. 

The defendant in this case was indicted for the murder of 
Rufus Gill, by shooting him with a pistol. On his trial, and 
seecangpen thereto, as the bill of exceptions states, “the fol- 
owing proceedings were had: On Monday, September Ist, 
1884, the court set the next following Friday, it being the 5th 
day of the month, for the trial of said defendant under said 
indictment, and made an order fixing the number of jurors at 
sixty (60), including the regular jurors impanneled for the 
week, of whom there were twenty-nine (29) ; and the presiding 
judge, in open court, then drew from the box containing the 
names of the jurors for the county the names of thirty-one 
persons to be summoned as jurors in the cause. Among the 
names of these thirty-one (31) persons so drawn was the name 
of Peter Feulner ; but the clerk of the court, in inserting said 
name in the special venire, spelled it Peter Heunlner, and it 
was so spelled in the copy of the venzre served on the defendant 
as required by the order of the court. On the day set for the 


trial, when the case was called for trial, the defendant moved 
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the court to quash the venire, because no such person as Peter 
Feunlner had been drawn by the judge. It was admitted that 
Peter Feulner was the correct name, and that said Peter 
Feulner had been summoned by the sheriff, and that he was 
then in attendance on the court. The court refused to quash 
the venire (to which ruling the defendant excepted), and then 
directed the clerk to discard said name from the venire; and 
the presiding judge then drew from the jury-box another 
name, viz., Daniel O’ Rourke, as a juror in said cause, and or- 
dered the clerk to put his name on the vendre, and directed the 
sheriff to summon him to appear forthwith as a juror; which 
was done, and the defendant excepted, both to the action of 
the court in discarding the name of said Feulner, and in placing 
the name of said O’ Rourke on the venzre.” 

“ Among the thirty-one names first drawn, as above stated, 
was the name of P. T. Vaughan, which was placed on the 
venire furnished by the clerk to the sheriff, and also on the 
list of jurors served by the sheriff on the defendant. When 
the cause was called for trial, as above stated, the defendant 
moved to quash the venire, because the sheriff had not sum- 
moned said Vaughan, while his name was on the list served on 
the defendant, and there was nothing on said list to show that 
said Vanghan had not been summoned ; and this was shown to 
be true. It was admitted that said Vaughan was absent from 
the county when his name was drawn, and had not then re- 
turned so as to be found by the sheriff. The court refused to 
grant said motion, and the defendant excepted. The court 
then examined under oath, separately, each one of said thirty- 
one persons drawn as aforesaid, who appeared and answered to 
their names, including said O’ Rourke, and excluding said Peter 
Feulner, and also the twenty-nine regular jurors, to ascertain 
if they possessed the necessary qualifications of jurors in the 
cause; when forty-two of said jurors, including said O’ Rourke, 
were found to possess the necessary qualifications, and were 
held by the court to be competent as jurors. After the names 
of said forty-two persons had been written on lists, as required 
by law, preparatory to selecting twelve jurors to try the case, 
the defendant again objected to being required to select a jury 
from said forty-two names, because said P. T. Vaughan had 
not been found by the sheriff, while his name was on the list 
served on the defendant, and said list did not show that said 
Vaughan had not been found; which motion ‘the court over- 
ruled, and the defendant excepted. Thereupon, a jury was se- 
lected, the defendant striking two names, and the State one, 
alternately, until only twelve remained ; and the said O’ Rourke 
was one of the twelve so selected as jurors.” 
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J. R. Sarrerrrerp, and Joun Wurre, for appellant. 


T. N. McCietian, Attorney-General, for the State. 


SOMERVILLE, J.—The motion to quash the vente was 
properly overruled. One of the grounds upon which this mo- 
tion was based, was the failure of the sheriff to find one of the 
jurors whose name was on the list of those drawn by the court, 
and ordered to be summoned, in accordance with the provisions 
of the special law regulating the drawing and impanneling of 
grand =—e Sse juries in the county of Dallas.—Acts 1882-83, 
pp. 273, 278; and amendatory act, on p. 446. 

This precise question was considered by us in MeFTroy v. 
The State, at the last term, where we held, that such a motion 
was without merit, the special law under consideration failing 

provide for the contingency of the sheriff's failure to find 
one or more of this list of jurors. In that case, we observed 
that, “if the law operated unjustly in some cases, the remedy 
is for the legislative, and not the judiciary department.”—75 
Ala. 9. 

The second ground, upon which the motion to quash was 
urged, was a mistake in spelling the name of one of the per- 
sons, who was summoned as a_ juror, in both the list prepared 
by the clerk for the sheriff, and ‘in the list served by the sheriff 
on the defendant. 

The special law fails to expressly provide for a case of this 
kind. The general law of the State, however, as embraced in 
section 4876, provides that, in such a case, the ven?re shall not 
be quashed, “unless the court, in its discretion, is of opinion 
that the ends of justice so require,” but that the court must 
“direct the names of such persons to be discarded, and others 
to be forthwith summoned to supply their places; and the 
persons so summoned shall be disposed of in the same manner 
as if they had been summoned in the first instance.”—Code, 
1876, § 4876. The court seems to have pursued the course 
manbed by the general law, and this, we think, was without 
error. The special law repeals the general law, only so far as 
it is repugnant to its provisions. As to all matters where no 
repugnancy exists, we can not infer that there is any legislative 
intention that the one shall be abrogated by the other. ‘Repeals 
by implication are universally held not to be favored.—-Joseph 
v. Cawthorn, 74 Ala. 411; Herr v. Seymour, at present term. 
The quashing of the venive was purely a matter of discretion 
with the Circuit Court, and we can not review the exercise of 
such discretion. 

There is no error in the record, and the judgment of the 


Cireuit Court, with the sentence of death which it has pro- 
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nounced upon the prisoner, is affirmed. The day appointed for 
the execution of this sentence having passed, this court hereby 
specities the thirteenth day of February, next, 1885, as the day 
fixed for the execution of said sentence; and it is ordered and 
adjudged that the said judgment and sentence be executed ac- 
cordingly. 


Griffin v. The State. 


Indictment for Rape. 
e L 


1. Complaint by prosecutrix recently after commission of offense.—In 
a prosecution for rape, it is permissible to prove by the prosecutrix, or 
by others, that she made complaint, recently after the commission of 
the offense, to persons to whom it was natural that she should con- 
plain; but, when such complaint is not a part of the res gestx, and is re- 
ceived only as corroborating her testimony, neither the particulars de- 
tailed by her, nor the name of the person accused by her, can be ad- 
mitted as evidence, unless called out on cross-examination, or to sustain 
her testimony when impeached. 

2. Same; evidence impeaching and sustaining prosecutrix.—The de- 
fendant having cross-examined the prosecutrix as to the complaint or 
statement made by her, with a view to impeach her, and having exam- 
ined some of the persons who were present at the time said complaint or 
statement was made, it is permissible for the prosecutrix, for the purpose 
of sustaining her testimony, to examine other persons who were present 
at the same time. 

3. Error without injury in admission of evidence.—When evidence is 
admitted which is at the time prima facie irrelevant, the error is cured 
by the subsequent introduction of the evidence necessary to show its 
relevancy. 

4. Province of court and jury, in matters of evidence.-—Whether or 
not there is any evidence at all, as to a particular fact, is a question for 
the court, though the sufficiency of the evidence is a question for the 
jury; and the court may properly state to the jury that there is evidence 
of the fact, when the record shows that the statement was true. 


From the Cirenit Court of Pike. 

Tried before the Hon. Jno. P. Hupparp. , 

The defendant in this case was indicted for a rape, pleaded 
not guilty to the indictment, and was tried on issue joined on 
that plea. A bill of exceptions was reserved on the trial, which 
expressly states that all the evidence adduced on the trial is not 
set out therein, “but only so much as is necessary to present 
the points reserved.” It was shown that the prosecutrix, at 
the time of the alleged rape, was living in a house alone with 
her little daughter, a child about eight years old, and the offense 
was committed on Saturday night, July 6th, 1884. She testi- 
fied, in substance, that on that night, about one hour before 
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daybreak, while she was asleep in bed with her daughter, they 
were aroused by the noise made by some person ; that she ex- 
claimed, “ Lord have mercy, who is that?” To which the 
person replied: “ Hush; if you make any noise, I will kill 
you. Do you want to know who it is?” ‘She further stated, 
that the person said his name was Wes. Burney, told what he 
wanted, and then forcibly ravished her; that the person had 
entered through the window, but she was not aroused by the 
noise he made in breaking it open, though her bed was within 
a few feet of the window; that she gave no alarm, and made 
no outery, save the words above quoted ; and that she made 
complaint to her father, who lived about a quarter of a mile 
distant, as soon as she could get out of doors after day-light. 
“She said, also, that she had never seen the party before, but 
that the defendant was the man; that there was no light in 
the house at the time, and that the moon was about going 
down. She testified also, on cross-examination, that she had 
admitted to James Folmar, A. N. Worthy, and H. C. Wiley, 
that she asked the party, during the act, how he got in, and he 
replied that he got in at the window ; tat she then said to him, 
ee you get me pregnant ;’ to which he replied that he 
could prevent it, or words to that effect ; that she also told said 
persons that she got up and let the party out at the door, and 
said to him, as he was going, that she would not have it known 
for a thousand dollars; and that he replied, he would not have 
it known for five hundred dollars, and would kill her if she 
told it. She admitted, also, that she had told said persons that 
she did (?) know she would be able to identify the party, if she 
was to see him, and that she thonght it was a negro by his 
scent.” 

The father of the prosecutrix, a witness for the State, testified 
that she made complaint to him early on Sunday morning, 
“and said that it was a negro, as she knew by his scent, and 
that he had a smooth face, but that she had never seen him 
before, and did not know that she would be able to identify 
him if she was to see him ;” and he stated the facts which led 
to the arrest of the defendant, who went to the house of the 
prosecutrix on the Saturday night next after the commission of 
the alleged rape, and, while walking from one window to 
another in his socks, was shot by the witness, who was lying in 
wait, with a loaded gun. “A predicate had been laid by the 
defendant to impeach the prosecutrix, by showing that she had 
said, in substance, to said Folmar, Wiley, and the witness 
Worthy, i in a conversation had with them by her shortly after 
the alleged offense, that she could not tell who the guilty party 
was—that she would not know him, or be able to a roby : 


and the witness, Folmar and Wiley ‘testified as to what she said 
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in that conversation on that subject, and said Worthy had been 
cross-examined by defendant on that subject; and in rebuttal 
of said Worthy’s testimony, by the State, he was asked to state 
exactly, as nearly as he could, what she did say; to which he 
answered, that she said, as near as he could recgllect, ‘that she 
did not know that she would be able to identify him.’ To this 
testimony of said Worthy, as to what the prosecutrix said, the 
defendant objected,” and duly excepted to the overruling of 
his objection. ‘Said witness was asked by the State, if the 
prosecutrix made any complaint to him at the time of said 
conversation; to which question the defendant objected, and 
the court sustained the objection. After sustaining said ob- 
jection, something being suggested that there was no evidence 
of any complaint having been made by the prosecutrix, the 
court told the jury, that there was evidence before them of 
complaint made by the prosecutrix—that she and her father 
had testitied on that subject, but that it was for the jury to 
determine what that testimony proved. To all of which de- 
fendant excepted.” The defendant afterwards introduced said 
Wiley and Folmar as witnesses, each of whom stated, in sub- 
stance, that the prosecutrix, in the conversation mentioned by 
the witness Worthy, said that she thought she would not be 
able to identify her assailant; that this conversation took place 
afew days after the commission of the alleged rape, and before 
the shooting of the defendant by the father of the prosecutrix ; 
and that the prosecutrix, during the conversation, stated what 
passed between her and her assailant substantially as she had 
testified on the trial. The bill of exceptions then concludes 
thus: “ The rulings of the court on the evidence, as hereinbe- 
fore set forth, are the matters of error complained of, and on 
account of which the defendant appeals from the judgment 
and sentence of the court.” 


Parks & Son, for the —, cited Lacy v. The State, 45 


Ala. 80; Roscoe’s Crim. Ev. 862; 1 Greenl. Ev. § 102; 3 7d. § 
213; 41 N. Y. 265-9; 33 Iowa, 420. 


T. N. McCretian, Attorney-General, for the State. 


CLOPTON, J.—On an indictment for rape, it is competent 
to show by the prosecutrix, or by another, or by both, that re- 
cently after the alleged rape she made compiaint to persons to 
whom complaint, on the occurrence of such outrage, would 
naturally be made. When the complaint constitutes no part of 
the ves geste, and is received only as corroborative of her testi- 
mony, neither the particulars detailed by her, nor the name of 
the person whom she mentioned as the offender, can be given 
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in evidence in the first instance. But the defendant may, on 
cross examination, inquire into the particulars of the complaint, 
and thus make admissible evidence relating thereto by both 
parties; or, if the defendant introduces evidence to impeach 
the prosecutrix, the prosecution may sustain her by showing 
that her statements in making the complaint, and her testimony 
on the trial, correspond.—S. wtt v. State, 48 Ala. 420; V ichols 
v. Stewart, 20 Ala. 358; Thompson v. State, 38 Ind. 39; Baceio 
v. People, 41 N. Y. 265; 3 Greenl. on Ev. § 213; 2 Bish. 
Crim. Proce. § 963. 

The defendant, on the cross-examination of the prosecutrix, 
inquired into the particulars of her conversation with Worthy 
and the other persons mentioned, and also laid the predicate 
for her impeachment ; and subsequently the defendant examined 
the others present at the conversation, for the purpose of fm- 
peaching the prosecutrix. Some authorities hold, that when the 
defendant inquires into the particulars, and impeaches the pros- 
ecutrix, she may be sustained by evidence that she has stated 
the facts to other persons as she testified at the trial; but it is 
not necessary for us to express any opinion on the competency 
of such evidence. It will not be disputed, that, in such case, 
it is competent for the prosecution to introduce persons other 
than the impeaching witnesses, who were present and heard the 
same conversation, for the purpose of supporting the prose- 
eutrix. 

If it be conceded that the examination of Worthy was 
irregular, because of the stage of the trial at which it occurred, 
and that his testimony was prima facie irrelevant, it became 
relevant by the subsequent attempt to impeach by proving 
contradictory statements. It is well settled, that if evidence, 
which is irrelevant at the time offered, becomes relevant after- 
wards during the progress of the trial, its admission is not an 
error for which the judgment will be reversc e son v, 
State, 29 Ala. 68; Robinson v. Allison, 36 Ala. 525. 

There is no error in the observation made by the presiding 
judge, that there was evidence of complaint having been made 
by the prosecutrix, and that the prosecutrix and her father had 
testified on that subject; but, what that testimony proved was 
for the jury to determine. The remark seems to have been 
made in reply to a suggestion that there was no such evidence. 
“Whether there be any evidence or not, is a question for the 
judge; whether it is sufficient evidence, is a question for the 
jury.”—1 Greenl. on Ev. § 49. 

Affirmed. 





OF ALABAMA. 


[Bryant v. The State. } 


Bryant v. The State. 


Indictment for Living in Adultery or Fornication. 


1. Living in adultery or fornication ; conviction of misdemeanor, under 
indictment charging felony.—Under an indictment which describes the 
defendants as a negro man and a white woman, and charges them with 
the statutory felony of living together in adultery or fornication (Code, 
§ 4189), if the evidence fails to prove that the man is a negro, or of negro 
blood, a conviction may be ¥ of a misdemeanor in living together in 
adultery or fornication (Jb. § 4184); since the misdemeanor is neces- 
sarily included in the felony UD. § 4904), and a conviction or acquittal 
of the latter would be a bar to a subsequent prosecution for the former. 


From the Cirenit Court of Chilton. 
Tried before the Hon. Jas. E. Conn. 


, 


S. F. Rice, and Cottier, for appellant. 
T. N. McCietiayx, Attorney-General, for the State. 


STONE, C. J.—Defendant, with another, was indicted under 
section 4189 of the Code of 1876. That section makes it a 
felony for any white person and a negro, or descendant of a 
negro to the third generation inclusive, to intermarry, or live 
in adultery or fornication with each other. The indictment 
charged, “that Washington Bryant, a negro man, or the de- 
scendant of a negro within the third generation, and Jemima 
Hardeman, a white woman, did live together in a state of 
adultery or fornication.” The verdict of the jury was, “ We, 
the jury, fail to tind Wash. Bryant to be a negro, but find the 
defendants guilty of living together in fornication ;” and they 
assessed fines against each, under section 4184 of the Code, 
upon which judgments were rendered against them. The 
section last named constitutes adultery or fornication between 
a man and woman of the same race a misdemeanor, punishable 
with a money fine. This conviction and sentence of the lesser 
offense was in accordance with the ruling of the trial court, to 
which defendant Bryant reserved an exception ; and he brings 
the case to this court for review, on his exception thus 
reserved. 

It is here contended, that under an indictment for this statu- 
tory felony, there can not be a conviction for the lesser offense, 
althongh every ingredient of the misdemeanor is necessarily 

“3 
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embraced in the statutory felony. We hold this position un- 
tenable, for the following reasons: Section 4904 of the Code 
declares, that “When the indictment charges an offense of 
which there are different degrees, the jury may tind the de- 
fendant not guilty of the degree charged, and guilty of any 
degree inferior thereto, or of an attempt to commit the offense 
charged ; and the defendant may be also found guilty of any 
offense which is necessarily included in that with which he is 
charged, whether it be a felony or misdemeanor.” The offenses 
of simple fornication and simple adultery are necessarily in- 
cluded in the crime charged in the indictment in this canse. 

In Sanders v. The State, 55 Ala. 42, the defendant had been 
tried and convicted of maltreatment of a convict sentenced to 
hard labor for the county, by chaining him to a plow.—Code, 
§$ 4320. He was a second time indicted for assaulting the same 
convict with a chain. He pleaded the former conviction in 
bar. This court said: “The maltreatment charged in the for- 
mer indictment necessarily involved an assault and battery— 
the infliction of unlawful violence on the person of the con- 
vict. . . Applying the test which generally determines the 
sutticiency of the plea of antrefois convict, or antrefois acquit 
-—whether the facts alleged in the second indictment, if proved, 
would have warranted a conviction on the first indietment— 
the evidence sustained the plea, and the court erred in over- 
ruling it.’ We held the plea good, and allowed the defense. 
Applying the principles of that case to this, if there had been 
an acquittal under the indictment found, the defendants could 
not have been again indicted for a simple living together in 
fornication, between persons of the same race. 

Under a statute of Massachusetts, the offense of assault and 
battery, if committed on an officer of the law, in hindering 
and opposing him in the due and lawful execution of the duties 
of his office, was constituted a special misdemeanor. In Com. 
v. Kirby, 2 Cush. 577, the defendant was indicted for assault- 
ing one “ Sanderson, being a constable, . . legally author- 
ized and duly qualified to discharge the duties of said oftice, 
and being then and there in the due and legal exercise and 
performance of said duties of said office, and him then and 
there, while he, the said Sanderson, was in the dne and lawful 
execution of his said office, unlawfully, knowingly and design- 
edly, did hinder and oppose,” &c. The defendant was con- 
victed, but a question was raised whether Sanderson was an 
officer. The court ruled, that if all the averments of the in- 
dictment, charging that Sanderson was an officer, were rejected, 
“there would still remain a full and technical charge of an as- 
sault upon the person of Joseph Sanderson; and upon this 
charge it would be competent to render judgment on this in- 
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dictment, for the offense of a simple assault. The only doubt, 
then, is, whether upon this indictment a judgment is to be en- 
tered and sentence awarded for a simple assault, or for an as- 
sault with the aggravation that it was made upon a constable 
while in the discharge of the duties of his oftice, and with the 
design of hindering and opposing him in the due execution of 
such official duty.” 

Assault with intent to murder, maim, rob, or ravish, is a 
statutory felony; yet it can not be questioned, that under such 
indictinent, the defendant may be acquitted of the felonious 
intent, and convicted of a simple assault.—Jooney v. The 
State, 33 Ala. 419: Richardson v. The State, 54 Ala. 158; 
Green v. The State, 68 Ala. 539; Moore v. The State, 71 Ala. 
B07; Wileow v. The State, 40 Amer. Rep. 53. See, also, 
State v. Stephens, 15 Ala. 554; Henry v. The State, 33 
Ala. 389. 

The question in this ease is not one of needless particularity 
in the description of the offense, which, when resorted to, im- 
poses the necessity of particular proof, commensurate with the 
particular charge. That rule does not, and can not apply, 
when, as in this case, the higher offense charged, necessarily in- 
cludes and contains all the elements of a lesser offense. If it 
did, section 404 of the Code would have no field of operation. 

In Skains v. The State, 21 Ala. 218, the defendant had been 
convicted of a higher offense, on an indictment charging a 
minor offense, which was included in the offense of which the 
conviction was had. This court rightly reversed the ruling. 
The major includes the minor, but the minor does not include 
the major. Barbour County v. Brunson, 36 Ala. 362, and 
Walker v. The State, 73 Ala. 17, exert no influence on the 
questions raised by this record. 


Affirmed. 


Woods v. The State. 


Indictment for Grand Larceny. 


1. Competency of wife as witness against hushand’s accomplices. 
Where several persons are jointly indicted and tried together, the wife 
of one of them is not a competent witness for or against the others, 
when her testimony affects the interest of her hushand; but, when the 
husband is not a party to the record, not having been indicted, or a nolle- 
pros. having been entered as to him, the wife is a competent witness 
against the others, his accomplices in the commission of the crime. 
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2. Hushand and wife as witnesses against each other.—Where the tes- 
timony of husband or wife, even ina collateral matter, tends to criminate 
the other, it will not be compelled, though it may be receiv ed. 

3. Accomplice ; ( yO ice is 
allowed to testify as a witness in a case of felony, the tentloneng of his 
wife may be sufficient corroboration to authorize a conviction (Code, 
§ 4895), the weight to be accorded to it being a question for the determin- 
ation of the jury. 

4. General « ception to refusal of two or more charg s.—A venere al ex- 
ception to the refusal of two or more charges asked, one of which is er- 
roneous, can not be sustained. 

5. Admissibility of declarations showing motive.—The defendant being 
indicted for the larceny of cotton from a person with whom he had had 
a settlement as his landlord, his declarations of dissatisfaction with that 
settlement—‘‘ that he had got nothing out of his cotton, and that he was 
determined to have satisfaction ’’—tend to show a motive for the larceny, 
and are competent evidence against him. 

From the Cireuit Court of Hale. 

Tried before the Hon. Joun Moore. 

The indictment in this case charged that Patrick Woods, 
Tony Guy, Isaac Taylor, Isaac Jackson, George Hawks and 
Dick Bennett “ feloniously took and carried away one bale of 
cotton, of the value of fifty dollars, the personal property of 
Mrs. Eliza Tunstall.” On the trial, as the bill of exceptions 
and the judgment-entry each states, “ before any evidence for 
the defense was commenced, Dick Bennett was, on motion of 
the State, discharged from the indictment, in order that he 
might be used as a witness for the State.” Woods, Guy and 
Jackson being jointly tried, each pleaded not guilty; and the 
trial resulted in a verdict of guilty against the two former, 
who reserved a bill of exceptions to the rulings of the court, 
in which the facts are thus stated : 

“Said Dick Bennett, being sworn as a witness for the State, 
testified, and gave a detailed account of the larceny of the 
cotton—that it was stolen on the night of December 29th, 1881, 
from the gin-house on the plantation belonging to the estate 
of James L. Tunstall, deceased, in said county “of H ale; that 
he (witness), George Hawks, Patrick Woods, Tony Guy, Ike 
Taylor and Ike Jackson participated in the taking and carrying 
away of two bales of cotton from said gin-house on that night ; 
that it was hauled off in the ox-wagon of said George Hawks, 
who was to receive, and did receive ten dollars for the use of 
it; and that on the next night, which was Friday, said Woods, 
Guy and Jackson met at his. house, and they there divided 
among themselves the proceeds of the stolen cotton. The 
State then introduced Milly Bennett as a witness, who was 
shown to be the wife of said Dick Bennett, and who testified 
that, on said Friday night in Christmas week, 1881, she was at 
her house and in bed, but was not asleep; that her husband, 
Patrick Woods, Tony Guy, and Ike Jackson were there, and 
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she heard them talking, and dividing some money; and that 
she heard some of them say that ten dollars had been paid to 
George Hawks.” The defendants objected to the testimony 
of said Milly Bennett, and moved to exclude it from the jury, 
“because she was the wife of said Dick Bennett, who was 
shown to be an accomplice in the crime, and who had testified 
as such, and therefore she could not corroborate the testimony 
of her husband ; and because the facts had been already testified 
to by her husband.” The court overruled the objections, and 
admitted the testimony ; and said defendants excepted. 

The State also prov ‘ed, * having first laid the proper predi- 
cate,” the confessions of said Tony Guy as to the larceny and 
sale of the cotton, and the division of the money; and his evi- 
dence was admitted without objection. “It was shown, also, 
that said two bales weighed 360 Ibs. each, and were worth from 
$30 to $35 each;” that they were part of the crop raised on 
the plantation of said James L. Tunstall, during the year 1881; 
that said James L. died in July, 1881, and by his last will and 
testament, which was duly probated in said county, bequeathed 
his entire estate to his mother, Mrs. Eliza Tunstall; that said 
bales were stolen from the gin-house on the 29th December, 
1881, “and that neither Mrs. Tunstall nor her manager on the 
place consented to any one taking them.” W. C. Tunstall, a 
witness for the State, testified that, after the death of James 
L., he took control of the plantation as agent for his mother, 
and carried on the farming operations for the rest of the year 
1881; that, as such agent, about the 15th December, 1881, he 
made a settlement with all the laborers on the place, including 
Patrick Woods, and paid each of them all that was due them; 
“that said Patrick Woods received no money on said settle- 
ment, and was not satisfied with it, but, on the contrary, was 
very much dissatisfied and angry at the result.” The defendant 
Woods objected to the question calling for this last statement, 
“on the ground that it was illegal, irrelevant, and caleulated to 
mislead and prejudice the minds of the jury;” and he duly 
excepted to the overruling of his objection, though it does not 
appear that any objection or exception was taken to the answer 
of the witness. Banks Washington, another witness for the 
State, testified that, “shortly after said settlement, in Decem- 
ber, 1881, he heard said Pat. Woods express his dissatisfaction 
—-saying, ‘that he had got nothing out of his cotton, and that 
he was determined to have satisfaction.’” To the question 

calling for this testimony, and to the testimony itself, said 
Patrick Woods duly objected, and excepted to the overruling 
of his objections. “There was other evidence offered by the 
State, tending to connect the defendants with the commission 
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_of the offense charged ; and some testimony on the part of said 
Ike Jackson, tending to show his innocence.” 

“This was all the evidence.” Thereupon, the defendants 
requested the following charges in writing: (1.) “If a witness 
who has become State’s evidence testifies corruptly, or makes 
only partial disclosures, he may then be proceeded against for 
his own crimea, having failed to perform the condition on 
which he was admitted.” (2.) “The jury can not convict the 
defendants, unless the testimony of Dick Bennett is corroborated 
by other evidence connecting the defendants with the commis- 
sion of the crime.” (3.) “The testimony of the wife of an 
accomplice, to the alleged facts connecting the defendants with 
the commission of the crime, is not corroborative of the testi- 
mony of an accomplice, within the meaning of section 4895 of 
the Code.” The court “refused to give either of said charges, 
by writing Refused across the face thereof, and signing ‘the 
judge’s name thereto; to which ruling of the court said de- 
fendants then and there excepted.” 


Tuos. Seay, for the appellants, cited Rex v. Veal, 7 Car. & 
P. 168; Rew v. Noakes, 5 Car. & P. 326; State v. Wilson, 31 
N. J. 77; 1 Greenl. Ev. § 335; State v. Powell, 58 Ala. 362 

a McCrietian, Attorney-General, for the State, cited 
1W ae oy Law, 769; 8 Car. & P. 284; 1 Leach, 115; 
1 Mete. Ky. 13; 1 Bishop’s Cr. Pr. 1170; 1 Texas App. 278 
95 lowa, 128: 3 Th. 481; ° Kelsoe v. The State, 47 Ala. DOS: 
Me Adory »v. The State, 62 Ala. 154: Overstreet v. The State, 
46 Ala. 30; Morningstar v. The State, 55 Ala. 148; Hudson 

The State, 61 Ala. 333; Johnson v. The State, 17 Ala. 618. 


SOMERVILLE, J.—It may now be considered as a settled 
rule of criminal evidence, that, where several persons are tried 
together under a joint indictment, the wife of neither of the 
defendants is a competent witness for or against a co-defendant 
of her husband, where her testimony affects the interest of her 
husband.—Whart. Cr. Ev. $$ 391-392; 1 Greenl. Ev. § 325; 
Roscoe’s Cr. Ev. 124* ; Com. v. Robinson, 1 Gray, 555. 

Where, buon. the husband is not a party to the record, 
whether by reason of a failure to indict him, or of the entering 
of a nolle-prosequi against him, no reason is perceived why the 
testimony of the wife should be held incompetent in the pros- 

-ecution of an accomplice of her husband.—1 Bishop Cr. Proe. 
(3d Ed. 1880), §§ 1019-1020. The proceeding then becomes 
a collateral one, in which the interests of the husband can not 
be judicially affected. And, in such cases, where neither the 
husband nor the wife is a party defendant to the cause, so as to 
VoL. LXXVI. 
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be directly interested, the testimony of either may be received, 
although its tendency is to criminate the other.: The main 
reason is, that judgment of acquittal or conviction can not be 
used in evidence against or in favor of the husband, or wife, as 
the case may be, in the event of their subsequent indictment 
and trial. It would be ves inter alios acta as to them.—State 

v. Bridgman (49 Vt. 202), 24 Am. Rep. 124; Moffit v. State, 
2 Humph. (Tenn. ) 99; 1 Greenl. Ev. § 342; 1 Archbold’s 
Pr. & PI. (Pomeroy) 472, [153*], note 1; 3 Russell’s Cr. 
(9th Ed.), 630*; State v. Bri gs, (9 R. 1. 361), 11 Amer. Rep. 
270. As said in State »v. pe supra, its effect, at most, 
would be only as information, and not as evidence against the 
husband, because it could not be used as evidence against him 
ina subsequent direct proceeding. Nor does the wife’s admis- 
sion as a witness violate the principles of public policy founded 
in the relation of husband and wife, * because she is not offered 
as a witness for or against him.”—Woffit v. State (2 rag 
99), 36 Amer. Dee. 301, 303. The broad rule, indeed, 
asserted by Mr. Greenleaf, that where the grounds of are 
are several and distinct, and in no way dependent on each 
other, no reason is perceived why the wife even of one defend- 
ant should not be admitted as a witness for a co-defendant. 
1 Greenl. Ev. § 335. And this doctrine is supported by Mr. 
Wharton, with the qualification, of course, that it shall not 
apply in cases where the acquittal of one defendant shall 
operate necessarily as the acquittal of the other.—Whart. Cr. 
Ev. S$ 392, 445; United States v. Addate. 6 Blatehf. 76. 
Among the latter class of cases, may be enumerated the 
offenses of riot, conspiracy, adultery, and the like.—Moffit v. 
State, supra. 

The principle seems to be sound, and supported by authority, 
that in all such cases, where any co-defendant is admissible, his 
wife is also admissible, the husband not being a party, nor 
otherwise directly interested.—Whart. Cr. Ev. (8th Ed.), §§ 
391, 445; Bell v. Coiel, 27 Amer. Dee. 448. 

We admit that there is a conflict of authority in reference 
to this question, and there are well considered decisions adverse 
to some of the views which we here express. But the better 
opinion, with the growing tendency of later judicial decisions, 
is believed to be in harmony with the conclusions reached by 
us. We may add, that, where the testimony of husband or 
wife, even in a collateral matter, tends to criminate the other, 
while it will be admitted, it seems that it will not be compelled. 
The more reasonable view is to admit such testimony, in all 
eases “where it can not be used as an instrument of future 
prosecution, provided the witness be not compelled to testify.” 
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4 Whart. Cr. Ev. $§ 432, 425; State v. Dudley, 7 Wis. 664; 

State v. Briggs, 11 Amer. Rep. 270, supra. 

The court did not err in admitting the testimony of the 
witness, Milly Bennett. Her husband, although indicted origi- 
nally as a, party defendant in the case, was no longer a party 
to the record ; the nolle-prosequi which had been entered, for 
the purpose of making a State witness of him, operating to 
discharge him from the prosecution, and as an acquittal, if he 
should testify truly and fairly upon the trial— Marler v. State, 
68 Ala. 580; Code (1876), § 4893. The husband, although an 
accomplice, was a competent witness, and the wife was equally 
so, she interposing no objection. 

The third charge requested by the defendants, and refused 
by the court, raises the question as to whether the testimony of 
the wife of an accomplice may be legally regarded as a cor- 
roboration of the testimony of the accomplice himself, within 
the meaning of section 4895 of the Code, which prohibits a 
conviction of felony on the uncorroborated testimony of an 
accomplice. It has been held in an English case, comparatively 
modern, that confirmation by the wife is **no confirmation at 
all,” the wife and the accomplice being only taken as one.— ew 

Neal, 7 C. & P. 168; 3 Russell Cr. (9th Ed.) 608. Mr. 
Phillips observes of this case, that its circumstances “ might 
have been such as to warrant this decision.” * But,” he adds, 
“it may often happen, that the evidence of the wife is so free 
from suspicion, so independent of the evidence of the husband, 
so manifestly unconcerted and uncontrived, and so undesignedly 
corroborative of his evidence, that it might be proper not to 
consider the acccomplice and his wife as one, but to act ." 
her evidence as sufficient corroboration.” - 1 Phil. Ev. 
The only ground upon which the rule declared in Pex v. New 

can be reasonably sustained, would seem to be, that the interests 
of the husband and wife are so nearly identical, and the domi- 
nation of the former over the latter so powerful and irresisti- 
ble, that she must necessarily be warped in her testimony by 
the potency of these considerations, regardless of the sanctity 
of her oath. There is much force in this view, but it is based 
rather upon theoretical than practical reasons, and finds little 
or no support among the adjudged cases in this country. It is 
a corollary from the proposition of the ancient cotimon law, 
holding to the abrogation of the wife’s legal entity by a com- 
lete merger of it into that of her husband,—a theory which 
1as been moditied by recent legislation, and the changed status 
of the wife, as wrought by the refining usage of a more cul- 
tured civilization. The wife, under our laws, may be the 
owner of her separate estate, in a more real sense than ever 
before. She may dispose of it by will, so as to cut off the 

VoL. LXXVI. 





OF ALABAMA. 41 
[Woods vy. The State. ] 


claims of her husband, thus rendering her, to a great extent, 
financi: ally independent of him. She may be deck ared a “ free- 
dealer” by a court of chancery, so as to invest her with im- 
portant ero over her own property, whenever her interests 
require it. She may procure the removal of her husband 
from the trusteeship of her property, when his conduct shows 
him to be unfit for its management. So, she may be divorced 
from her husband upon the ‘grounds of his cruelty to, or aban- 
donment of her. Nor is the husband's power of corporal 
punishment over her now recognized, as it seems to have been 
in the early history of the common law. The American 
anthorities generally support the view, that the testimony of 
the wife may be a satisfactory and sufficient corroboration of 
her husband, who testifies as an accomplice, within the discre- 
tion of the jury, so as to warrant a conviction, in cases where 
such corroboration is requisite. The fact of the relationship, 
and the danger of marital domination on the part of the hus- 
band, go, it is true, largely to assail the credibility of the wife, 
but not to her competency; and the degree of weight which 
should be accorded to her testimony must be left to the jury. 
It may sometimes constitute a very weak corroboration, yet it 
ean not justly be said to be absolutely no corroboration at all. 
The case bears no similitude to that of an accomplice, whose 
testimony, it has been held, can not confirm that of another 
accomplice in the same crime.—1 Green]. Ev. § 380 ; 3 Russell 
Cr. 609; Rex v. Noakes, 5 Car. & P. 326. The reason is, that 
each is contaminated by the turpitude of the same euilt, and 
the same infirmity therefore attaches alike to the testimony of 
both. This view is taken generally by the American courts, 
where the question has been considered and decided.—Dil/ v. 
The State, 1 Tex. Ct. App. 278 ; — v. Mone, 28 Towa, 128; 
Haskins v. The P: ople, 16 N. Y. 34 1 Bish. Cr. Proe. (3d 
Ed. 1880) $ 1170. : 

We need not consider the other two charges which were 
requested by the defendant, and refused by the court. The 
exception taken is a general exception to the refusal of the 
court to give the three charges requested. One of these 
charges being erroneous, and properly refused, the general 
exception can not be sustained.— Stovall v. Low ler, 72 Ala. 77; 
Eliott v. Stocks, 67 Ala. 336. 

The testimony of the witness Washington, as to the declara- 
tions made by the defendant Woods, was, in our opinion, ad- 
missible to show a motive for the commission of the offense 
charged. He declared his dissatisfaction with the settlement 
made between himself and Tunstall, involving the identical 
cotton which is the subject of the larceny ; saying that * he 
had got nothing out of his cotton, and that he w as determined 
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to have satisfaction.” This language is susceptible of such 
construction as to announce a covert threat of reparation by 
means dishonest as well as honest. Its meaning was for the 
determination of the jury. The testimony of the witness Tun- 
stall, touching the same subject, though weaker than that of 
the witness Washington, had a like tendency to prove motive, 
and was also corroborative of Washington’s statement, and for 
this reason was admissible-— Morningstar v. The State, 55 Ala. 
148; Hudson v. The State, 61 Ala. 333. 

We tind no error in the rulings of the court, and the judg- 
ment must be affirmed. 


Winslow v. The State. 


Indictmenl for Arson. 


1. Sufficiency of confessions, without proof of corpus delicti.—In a 
criminal case, a conviction can not be had on the extra-judicial contes- 
sions of the defendant, without proof aliunde of the corpus delicti ; but 
direct and positive proof of that fact is not indispensable. 

2. Same ; province of court and jury.—The sufficiency of the proof of 
the corpus delicti is not a question of law for the decision of the court, 
but a question of fact for the jury to decide; and while the court must 
decide in the first instance, whether the evidence adduced is prima facie 
sufficient to go to the jury, the jury are not bound to hold it sufficient be- 
cause the court has admitted it. 

3. Arson; what is corpus delicti.i—In a prosecution for arson, the 
corpus delicti is not the fact that a house was burned down, but that it 
was burned by the willful act of some person criminally responsible for 
his acts, and not by natural or accidental causes. 

4. Same; sufficiency of preliminary proof.—Evidence showing that 
the fire occurred about midnight, at a part of the house in which no fire 
had been used during the day*or night, and, when first discovered, was 
burning on the outside of the house; and that a fresh track was discov- 
ered the next morning, in a lane leading from the public road to the 
house, which track corresponded with the defendant’s, is prima facie 
sufficient proof of the corpus delicti to render the defendant’s confes- 
sions admissible as evidence. . 

5. Defendant's threats and declarations ; when admissible as evidence 
against hin.—The defendant’s threats, or declarations in the nature of 
threats, before the commission of the offense charged, are admissible as 
evidence against him. 

6. Evidence tending to show motive ; proof of collateral fact.—If there 
was a controversy between the defendant and the occupants of the house 
burned, as to the ownership of the property, and it was shown that the 

-defendant knew the occupants had a certificate of entry for the land, 
which certificate was in the house at the time of the alleged burning; 
proof of these facts would be admissible, as tending to show a motive 
for the burning; but the fact being only collaterally and incidentally in 
issue, it would not be necessary to prove the entry by a certified tran- 
script. 
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7. Charges asked and refused ; when revisable.—The refusal of charges 
asked, which are not shown to have been asked in writing, is not a re- 
versible error; but, where the clerk certifies that the charges are on file 
in his office, and are marked Refused in the handwriting of the presiding 
judge, this makes them a part of the record (Code, § 3109), and enables 
this court to revise their refusal, although the bill of exceptions does not 
state that they were asked in writing. 

8. Charge on sufficiency of evidence.—A charge asked, which asserts 
that if, from the evidence, there is a probability ot the defendant’s inno- 
cence, he is entitled to an acquittal, asserts a correct legal proposition, 
and its refusal is error. 

9. Polling jury.—The statute secures to the defendant, in a criminal 
case, a right to poll the jury (Code, § 4920), in order to ascertain 
whether the verdict is unanimous; but, in polling them, inquiry can 
not be made into their several reasons or motives for assenting to the 
verdict. 

From the Cireuit Court of Pike. 

Tried before the Hon. Jno. P. Utsrarn. 

The indictment in this case charged that the defendant, 
Charles Winslow, * willfully set fire to or burned, in the night- 
time, a dwelling-house of Fred. Collins and Newberry Collins, 
in which there was at the time a human being.” Issue was 
joined on the plea of not guilty. On the trial, a bill of ex- 
ceptions was reserved by the defendant, which purports to set 
out “substantially all the evidence in the case, so far as neces- 
sary to show the points reserved.” It was proved that the 
house burned belonged to Fred. and Newberry Collins, with 
their sister Fanny, all of whom lived in it; and that it was 
destroyed by fire on the night of the fourth Saturday in June, 
1883. The house was thus described by said Fred. Collins, the 
first witness introduced by the prosecution: ‘ The house was 
situated on the west side of the public road, and there was a 
lane, about thirty feet wide, leading from the road up to within 
a few yards of it. The main room was fronting the road, and 
was built of logs, and had a chimney in the north end. On 
the back of this room there was a shed room, built of planks, 
with a door entering it from the front room. This room was 
used as a bed-room, and its roof was lower than the front room. 
At the north end of the shed room was another room, built of 
logs, with a chimney on the north, built of sticks and dirt ; 
and these two rooms were connected by a door.” Fred. Collins 

and his sister slept in the house the night on which it was 
burned, occupying two beds in the front room. He testified, 
that he retired about nine o'clock that night, leaving his sister 
still sitting up, with a lamp burning ; that he was aronsed by 
his sister between twelve and one o'clock, and found the house 
on fire; “that the fire was burning on the south end of the 
front room, near the south-west corner, aud was entirely on the 
outside ; that he saw it through the cracks in the wall; that it 
seemed to commence about six feet from the ground, on the 
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outside, and the blaze extended to the boards on the roof ;” 
that the roof of the shed-rvom soon fell in, and the entire house 

was consumed ; that there was no fire in either of the chimneys 
that night, and the family ate a cold supper. He testified, also, 
that it rained that night, slowly, “ until about eleven o'clock ; 
that he found, on the next morning, “a bare-foot track in said 
lane, near the road, and on the south side of the lane; that there 
were two tracks, that of the left foot being heavier on the out- 
side ; that he measured the length of the other track ; that 
there was sand on the grass in the lane, having the appearance 
of being left there by some person’s feet ;” and that after the 
defendant's arrest, several weeks subsequent to the fire, being 
required to make his track in the sand, it corresponded in 
length with the measure su taken. At this point in the ex- 
amination of the witness, the prosecuting attorney asked him, 
“if he had in the house a paper purporting to be a certificate 
of entry to his father from the United States, and if it did not 
get burned in said fire; to which question the defendant 
objected, for irrelevancy, and because there was higher evi- 
dence ;” and he reserved an exception to the overruling of his 
objections. “The witness answered, that there was such a 
certificate in the house, and it was burned up in the fire. It was 
in evidence, also, that such a certificate had been held by the 
father of said Collins, and that it was burned up in the fire ; 
also, that the defendant set claim to the forty acres on which 
the house was situated, and had procured a certificate of entry 
to it from the Government, and controverted the said Collins 
claim; and that there was a contention as to who legally owned 
the land.” 

Miss Fanny Collins, the next witness introduced on the part 
of the State, testified substantially as her brother had, as to the 
discovery of the fire, and the circumstances attending it; and 
she further stated, that there was no fire in the house later than 
twelve o'clock in the day—that she did not cook supper that 
night, but made coffee on the live coals left in the fire-place, 
and lighted the lamp from the coals; that she did not smoke a 
pipe just before going to bed that night, as was her habit at 
times ; and that she had not made any contradictor y statements, 
as to these matters, to John Lane and others. Newberry Col- 
lins was also examined as a witness on the part of the ‘State, 
and testified as to the measurement of the track on the morning 
after the fire, and its correspondence with the track subsequently 
made by the defendant ; but he stated, on cross-examination, 
that he left the house on foot, at nine o’clock on the night of 
the fire, through the lane, and returned on foot the next morn- 


ing; and in this statement he was corroborated by his sister, 
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while Fred. Collins swore that he went and returned on horse- 
back. 

The State then introduced one Siler as a witness, who testi- 

fied to threats, or declarations, which he had heard the defend- 
ant make in June, 1883, a few weeks before the house was 
burned, to this effect: ‘ Zhe Collins boys haven't got Jim 
Winslow to fool with now,’—it being shown that said Jim 
Winslow had set up a claim to the land on which the house was 
built, but had afterwards abandoned his claim ; and, * Zheir 
papers shant cut against mine.” The defendant objected to the 
admission of this evidence, “ because the same was irrelevant 
and illegal, and because the corpus delicti had not been proved ;” 
and he excepted to the overruling of his objections. One An- 
drew Carlisle, a freedman, was afterwards introduced as a wit- 
ness on the part of the State, and testified that, in April, 1884, 
while he and the defendant were working together, the defend- 
ant “admitted to him that he had burned the house, and said 
that he took a gourd of kerosene oil, and went to the back end 
of the house that night, and ‘ gave a spill-throw, and touched a 
match to it, and it went hellwards.’” The defendant made the 
same objections to the admission of this evidence, and duly ex- 
cepted to the overruling of his objections. Other confessions 
and ineulpatory declarations, said to have been made by the 
defendant subsequently to the burning of the house, were ad- 
mitted in evidence against him by the court, against similar 
objections, and exceptions were duly reserved by him to their 
admission. 

John Lane, a neighbor, who first reached the house on the 
night of the fire, was introduced as a witness by the defendant, 
and testified that, “ while he was approaching, and when he got 
to the house, the whole of the cook-room was burning, and the 
top of the shed and the front room was burning ; that he asked 
Miss Fannie Collins, after he had been there awhile, how it 
caught on fire; and that she replied, that she did not know, 
and that she cooked supper that night, and smoked her pipe 
before going to bed.” This conversation, the witness said, was 
had in the presence of Fred. Collins ; but Fred. Collins and his 
sister, each, being interrogated, denied that she had made any 
such statements. The witness further stated “that he went to 
the tire bare-footed, and passed throngh the lane in a run ;” 
while Fred. Collins had testified, that said Lane “ was wearing 
shoes when he came to the fire.” Another witness for the de- 
fendant testitied, that while he was at the place, on the day 
after the house was burned, “he asked Miss Fannie Collins, 
how the house came to be burned; and that she replied, ‘ she 
did not know—that she was lying on the bed smoking that night, 
and went to sleep with the pipe in her mouth, and when she 
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awoke the house was on fire, near the bed, and it might have 
caught from her pipe.’ This conversation was said by the 
witness to have taken place in the presence of Fred. and New- 
berry Collins, and it was denied by each of them. ‘ After all 
the evidence was closed, the defendant again moved the court 
to exclude from the jury as evidence all declarations or confes- 
sions made by him, on the ground that the corpus delicti had 
not been proved ;” and he duly excepted to the overruling of 
his motion. 

The defendant asked numerous charges to the jury, which 
are not stated to have been asked in writing; but, after the 
submission of the cause in this court, and after the court had 
delivered an opinion affirming the judgment, and refusing to 
consider the charges refused, because the bill of exceptions did 
not show that they were asked in writing, the appellant sub- 
mitted the affidavits of his attorney and the clerk of the court, 
to the effect that the charges were asked in writing, were 
marked /efused by the presiding judge, and were on file in 
the clerk’s office. One of the charges was in these words : 
“5. If there is a probability of the defendant’s innocence from 
the evidence, the jury must acquit the defendant.” An excep- 
tion was duly reserved to the refusal of each of the charges 
asked. 

The jury having retired to consider of their verdict, as the 
bill of exceptions further shows, and having returned into 
court on the next day with their verdict, * the defendant asked 
that the jury be polled, and it was done; when one J. D. 
Smith, one of the jurors, being asked, * /s this your verdict, 
answered, ‘ .Vot eractly.. The court then instructed the jury 
to retire again to consider their verdict ; to which the defend- 
ant objected,” and he excepted to the overruling of his objec- 
tion. ‘“ The jury again returned into court, with the same ver- 
dict, and the defendant again asked that they be polled, which 
was done. Said Smith, being asked, * /s this your verdict ?’ 
answered, * / agree to it.” The defendant objected to the ver- 
dict being received, and asked the court to require said Smith 
to answer Yes, ov Vo; but the court refused to permit the 
juror to be further interrogated, and the defendant excepted.” 


M. N. Caruisie, and Parks & Son, for the appellant, cited 
PP aPon ws v. The State, 55 Ala. 187; Burr. Cir. Ev. 119-20, 
722-3 ; Code, § 4910. 


Tuos. N. McCrietian, Attorney-General, for the State. 


CLOPTON, J.—The American authorities, generally, main- 


tain the principle, that a conviction should not be had on the 
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extra-judicial confessions of the defendant, unsupported by any 
corroborating facts and circumstances: proof adliunde, of the 
corpus delicti, is required. Our decisions are in harmony with 
this rule.— Mose v. State, 36 Ala. 211; Matthews v. State, 55 
Ala. 187 ; Johnson v. State, 59 Ala. 37. While great caution, 
founded on experience in the administration of the criminal 
law, should be observed, that a person charged may not be 
punished for an alleged crime not actually committed, direct and 
sitive evidence of the corpus delicti is not indispensable. 
? ike any other fact, the subject of judicial investigation, it may 
be proved by cireumstantial evidence.—State v. Aceler, 28 To. 
551; State v. Davidson, 30 Vt. 377; 1 Bish. Cr. Pro. § 1057; 
3 Greenl. on Ev. § 30. 

We can not assent to the proposition insisted on, that the 
sufficiency of the proof of the corpus delicté is a question for 
the court, and not for the jury. Greenleaf, in the section cited, 
observes: * The proof of the charge, in criminal causes, involves 
the proof of two distinct propositions: first, that the act itself 
was done; and, secondly, that it was done by the person 
charged, and by noue other—in other words, proof of the 
corpus delicti, and of the identity of the prisoner.” The ascer- 
tainment that an offense has been committed, is as essential to 
conviction, as that the defendant is the guilty agent. Both of 
these essential propositions are for the determination of the 
jury, and both must be proved beyond a reasonable doubt. To 
hold that the court must decide ultimately either of these 
propositions, would be tantamount to a denial of the constitu- 
tional right of trial by jury. 

In Matthews v. State, supra, no evidence was offered by the 
prosecution, other than the uncorroborated confessions of the 
defendant ; and, as on these alone a conviction should not be 
had, it was held that they should have been excluded. Some 
preliminary testimony, tending to show the corpus delicti, 
should precede the admission of the confessions. The sufti- 
ciency of the ogy eg proof of the voluntary character of a 
confession, which the law requires, is that it appear, prima 
Facie, that the confession was voluntary.— Mose v. State, supra ; 
King v. State, 40 Ala. 314. And to “render the acts, declare- 
tions and conduet of each person, in promotion of, and in rela- 
tion to the purpose of a conspiracy, admissible against a co-con- 
spirator, “a foundation must be laid, by proof sufficient, in the 
opinion of the presiding judge, to establish, prima facie, the 
existence of such conspiracy.”—MeAnally v. State, 74 Ala. 9. 
It is the province of the judge to determine, whether there is 
testimony sufficient to make it appear, prima facie, that a 
crime has been committed. The evidence on which the judge 
acts, may not necessarily establish the corpus delicti. It may 
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be, and often is, conflicting and contradictory. In such case, 
the credibility of the witnesses, and the sufliciency of the entire 
evidence, are for the ultimate decision of the jury. In arson, 
the corpus delicté consists, not alone of a building burned, but 
also of its having been willfully fired by some responsible per- 
sun. Burning by accidental and natural causes must ™ satis- 
factorily excluded, to constitute sufficient proof of a crime 
committed. This degree of proof, though requisite to a Con- 
viction, is not, however, antecedent and necessary to the admissi- 
bility of confessions. 

In this case, there was evidence tending to show a fresh track 
in the lane leading from the road to the house ; that this track, 
and the track of the defendant, corresponded; that the fire, 
when first discovered, was burning on the outside, about. six 
feet from the ground, at a part of the house in which there had 
been no fire during the night; that the fire occurred about 
midnight, and spread so rapidly that only one bed and bedding 
were saved. While there was some conflict in the testimony, 
and there was evidence tending to show that the burning may 
have been accidental, the evidence tending to show the corpus 
delicti is sutticient to lay a foundation on which to rest the ad- 
missibility of the confessions. 

The previous threats of the defendant, and his declarations 
in the nature of threats, were, on the same principle, properly 
admitted. While they are not, of themselves, convincing of 
guilt, from them, in connection with the other cireumstances, 
if believed by the jury, guilt may be a logical sequence. 

The certificate of entry was collaterally and incidentally in 
issue, and was shown to have been burned. Its real existence 
was immaterial. If there was a controversy in respect to the 
entry and ownership of the land, and the defendant was pre- 
viously informed and believed that the occupants had a certifi- 
eate of entry in the house, such evidence is admissible, and 
may be considered, as tending to show a motive.— Woods v. 
State, at the present term; ante p35. For this purpose, a 
certified transcript of the certificate is not requisite. 

On the record, as first certified, we could not consider the 
charges asked by the defendant, and refused by the court, be- 
cause the bill of exceptions did not show they were in writing. 
The clerk has certified, that the charges copied in the bill of 
exceptions are in writing, and on file in his office, and each is 
indorsed Refused by the presiding judge. This made the 
charges a part of the record.— Mobile Sav. Bank v. Fry, 69 
Ala. 348. 

In Bain v. State, 74 Ala. 38, it was held, that a charge re- 
quested, in these words, “ A probability of the defendant's 


innocence is a just foundation fora reasonable doubt of his 
VOL. LXXVI. 
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guilt, and, therefore, for his acquittal,” asserts a correct legal 
proposition, and its refusal will work a reversal of the judg- 
ment. Williams v. State, 52 Ala. 411, which asserts a con- 
trary rule, was overruled. The fifth charge requested by the 
defendant, which asserts, if there is from the evidence a prob- 
ability of the innocence of the defendant, he is entitled to an 
acquittal, should have been given. The other charges are either 
in conflict with the rules we have above stated, or, from their 
»hraseology, are caleulated to mislead. 

Section 4920 of Code provides: ‘“ When a verdict is ren- 
dered, and before it is recorded, the jury may be polled, on 
the requirement of either party; in which case, they must be 
severally asked, if it is their verdict ; and if any answer in the 
negative, the jury must be sent out for further deliberation.” 
The law secures to the defendant a unanimous verdict, and 
polling the jury is the means provided by the statute of ascer- 
taining that each juror agrees to the verdict. The motives 
which influenced, or the reasons that governed the juror, can 
not be inquired into. The statute anthorizes the jury to be 
sent out for further deliberation, only when one or more answer 
in the negative. The answer of the juror expressed his agree- 
ment to the verdict, and thus it was shown to be the joint ver- 
dict of the entire jury.—AState v. John, 8 Tred. 330. 

For the error mentioned, the judgment is reversed, and cause 
remanded, 


Phelan wv. The State, ex rel. Rosenstok. 


Mandamus to Secretary of State. 


1. Publie records; right to inspe ct and take copies of.—The books kept 
in the several public offices of the executive department of the govern- 
ment are open to inspection by any person having an interest therein, 
his lawful agent or attorney, except when some reason of public policy 
requires that any particular matter, though of record, should not be made 
public for a time; but a person who has been employed by a county sur- 
veyor, at a stipulated compensation, can not claim the right to make 
copies of the field-notes of the government survey of the lands in the 
county, from the books kept in the office of the Secretary of State. 


Arrreat from the City Court of Montgomery. 

Tried before the Hon. Tos. M. Arrrerton. 

This was an application by H. E. Rosenstok, by petitioh, 
asking for a mandamus directed to Ellis Phelan, as Secretary 
of State, requiring him to permit the petitioner to have access 
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to the public records kept in his office, and to copy from the 
books containing the field-notes of the government survey the 
tield-notes of all the lands in Crenshaw county, which, as the 
petitioner alleged, he was employed to make by the county 
surveyor of that county, at an agreed compensation of $50, 
and which the secretary refused to allow him to make. ‘The 
respondent demurred to the petition, and moved to quash it; 
and his motion and demurrer being overruled, he filed an 
answer, admitting his refusal, and denying the petitioner's right 
to make the copies demanded. A demurrer was interposed to 
this answer, which, as the judgment is copied in the transcript, 
was overruled, and a peremptory mandamus awarded. The 
overruling of the demurrer to the petition, the sustaining of 
the demurrer to the answer, and the judgment ordering a per- 
emptory mandamus to issue, are now assigned as error. 


H. C. Tompkins, and T. N. McCretvan, for appellant. 
Sairn, Macponatp & Marks, contra. 


STONE, C. J.—In Brewer v. Watson, 61 Ala. 310, this 
court, after stating that any citizen has the right to inspect the 
records of judici al proceedings i in the courts of the country, 
added, that “books kept in the public offices of the executive 
department are not—at least all of them—equally open to ex- 
amination.”—1 Greenl. Ev. $§ 471, 475. The qualitication of 
the rule is, that no person can demand this right, save those 
who have an interest in the record, their lawful agents, or at- 
torneys. The uses tor which public records are kept, the wel- 
fare of the public, and the nature of our institutions, all go to 
show that this right of free inspection should not be withheld, 
unless there be some reason of State policy which may, for a 
time at least, render it proper that some matter, even of record, 
be not made public.—1 Greenl. Ev. $$ 250, 475-6; AZzng v. 
Shelley, 3 T. R. 141; Aing »v. Allgood, 7 T. R. 746. The 
record in question is not of this class. 

The tract-books of the public lands, containing the field- 
notes of the authorized, public survey, are very important to 
the whole people, as furnishing the means of identifying, de- 
termining and preserving the ‘boundaries of the many landed 
estates, into which the public domain is divided. There are, 

robably, no publie records in which so many of the State’s 
inhabitants have an interest. Of these, any one having an in- 
terest has, and should have, a right of inspection, without fee 
of charge. Whether the right extends beyond the mere right 
of looking at the record, we shave found no adjudged case that 
determines. It would seem, however, that no reasonable argu- 
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ment can be urged, why persons having an interest in a par- 
ticular tract, or tracts, should be denied the privilege of making, 
or having made, memoranda for his own uses. This question 
is not raised by this record, and we need not decide it. 

The relator in this ease claimed the right to copy from said 
books all the field-notes of survey of all the lands in Crenshaw 
county. This claim was based, not on any right or interest he 
had or claimed in the lands, nor in the right of any other per- 
son claiming an interest in the lands. His claim is rested on 
the fact, that the county surveyor of Crenshaw county hired 
him to make the copy, for a stipulated compensation. The 
length of time that would be required to make such copy, we 
have no means of knowing. It would probably require many 
days, if not several weeks. There is no authority, under the 
law, for removing the records from their rightful custody. 
The law places them in the keeping of the Secretary of State, 
and there they must remain, fur more reasons than one. He 
alone is responsible for their safe custody, and in his oftice the 
public have the clear right to have them kept, so as always to 
know where they can be found for inspection. And the de- 
mand on the Secretary of State, for certified copies from such 
hooks, may be of daily oceurrence. There being, then, no au- 
thority to remove the books of record, can it be that the Secre- 
tary of State is required to furnish such copyist for private 
emolumeut house and desk-room, for performing the work this 
contract contemplated ¢ In considering this question, we 
should bear in mind that, if one have such right, many may 
claim it at the same time, and thus fill the rooms allotted to 
the Secretary with ineumbering copyists having no connection 
with the oftice, nor with its official duties. 

We hold, that the right claimed does not fall within that 
beneficent. yet narrower right of inspection, and that the City 
Court erred in granting the relief prayed for. 

The judgment of the City Court is reversed, and a judgment 
here rendered, dismissing relator’s petition. Let the costs of 
this proceeding, both in the court below and in this court, be 
paid by the relator. 


The State v. McBride. 


Bill in Equity by State, against Defaulting Tax-Collector and 
Sureties on Official Bond. 


1. Summary judgment against defaulting tax-collector and his sureties ; 
repeal of statutes omitted from Code of 1876 ; exception as to existing ac- 
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tions, rights, and remedies.—The statutory provisions giving a summary 
remedy by notice and motion, in the Circuit Court of Montgomery 
county, against a defaulting tax-collector and the sureties on his official 
bond (Rev. Code, §§ 3059-60), having been omitted from the Code of 
1876, are no longer in force; but, by express exception (§ 10), this repeal 
not affecting ‘‘ any existing right, remedy, or defense,’’ as to which the 
former statutes are continued in force, the summary remedy may be 
pursued where the default occurred before the Code of 1876 became 
operative. 

2. Same ; conclusiveness of judgment.—A judgment by default, ina 
summary proceeding against a tax-collector and the sureties on his 
otticial bond, is conclusive as to the amount then due from the collector 
to the State; and neither he nor his sureties can, in any subsequent liti- 
zation with the State, claim credits which might have been set up in de- 
feane of that suit. 

3. Interest against tax-collector ; burden of proof as to credits.—The 
tax-collector being required to make a final aM ten with the auditor 
on or before the first day of May, for the taxes of the preceding year 
(Code, § 414), he and his sureties are liable for interest on the amount 
due from that day; and being prima facie chargeable with the full 
amount of taxes shown by the assessment-books, the onus is on him to 
show credits to which he was entitled, but which were not allowed on 
the ex-parte statement of his accounts by the auditor. * 

4. Credits for errors and insolvencies ; equitable relief against statutory 
requirements.—The statute having prescribed the mode and the time at 
and in which the collector must present and claim credits, or an abate- 
ment of the amount of taxes with which he stands prima facie charge- 
able, on account of errors and insolvencies (Code, § 241); if he fails to 
comply with this requirement, he can not afterwards claim these credits, 
when sued in equity, because the assessor’s books were not delivered to 
him in sufficient time to enable him to comply withit. The general 
principle applies, that a court of equity can not grant relief against an 
express statutory provision, involving a matter of public policy. 

5. Exceptions to register’s report.—Exceptions to the register’s report 
under a reference, not accompanied with proper references to those parts 
of the evidence relied on to sustain them, as required by the rules of 
practice (Rule No. 93; Code, p. 174), are properly overruled. 


Appeat from the Chancery Court of Lawrence. 

Heard before the Hon. Tuomas Cosss. 

The bill in this case was filed, on the 26th August, 1881, in 
the name of the State of Alabama, against J. K. McBride, tax- 
collector of Lawrence county during the years 1875, 1876 and 
1877 ; and against the sureties on his official bond as such col- 
lector, and several other persons who held or claimed property 
which, as the bill alleged, was liable for the default charged 
against said McBride ; and it sought a discovery from the sev- 
eral defendants as to those different pieces of property, an ac- 
count against the collector and his sureties for alleged defaults 
in the payment of taxes collected or due for the years 1876 and 
1877, and a decree condemning the property to the satisfaction 
‘of the amount ascertained to be due. For the alleged default 
as to the taxes for the year 1876, a judgment by default, in a 
summary proceeding by notice and motion, was rendered in the 


Cirenit Court of Montgomery, on the 3d June, 1878, in the 
VoL. LXXVI. 
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name of Willis Brewer, as auditor of public accounts, for the 
use of the State, against the said Mcbride and the sureties on 
his official bond, for $4,044.27, “ with interest and damages 
thereon,” amounting in all to $5,515.87; and a copy of this 
judgment, as “ Exhibit B,” was made a part of the bill. Certi- 
tied statements of the collector’s account with the State for the 
years 1876 and 1877 respectively, as made out by the auditor 
from the records of his oftice, were also appended to the bill, 
as exhibits “CC” and “D” respectively ; the balances thereby 
shown against him being $4,044.27 for the year 1876, and 
$2,659.71 for the year 1877. 

Answers were filed by the several defendants, denying the 
validity of the said judgment, and alleging that, on a full and 
fair statement of the collector’s accounts, a balance would be 
found in his favor; and they specitied various items for which 
credits were claimed, but which were not allowed in the 
anditor’s statements of the accounts. Among the items so 
specitied were the following: $3,500 paid to the county school 
superintendent, at different times, on the warrants of the 
auditor, instead of $2,000 as allowed by the auditor; $324.96, 
as “errors in account for 1875,” which was alleged to have 
been entered by the auditor as a debit, instead of a credit ; 
$365.66, for interest on State obligations received in payment 
of taxes; $212.40, on account of insolvent poll taxes; the 
several items for the year 1876 aggregating $4,228.75, and 
showing a balance of $184.48 in favor of the collector. Of 
the taxes for the year 1877, a credit was claimed for $2,950.50, 
“turned over by said McBride, at the end of his term, to 8. 
D. Houston, his successor in the oftice of tax-collector ;” 
$280.50, paid to D. C. White, county school superintendent, 
on warrants of the auditor; and other items, aggregating 
$3,468.21, and showing a balance of $555.54 in favor of the 
collector. In exeuse of any apparent neglect or default, the 
answer of McBride contained the following allegations: “The 
trouble in respondent’s said official term has grown, mainly, out 
of two cireumstances, which he could not control, and in 
respect to which the complainant, through her officers, has 
been in default. These are—Ist, that the tax-books for the 
year 1876 were not furnished to him as soon as the law con- 
templates and directs, and, by reason of this default, respondent 
did not have sufticient time to make his collections, and ascer- 
tain the list of insolvencies, in time to have the same allowed 
by the court of County Commissioners ; and, 2d, that said 
books were so deficient, imperfect, and inaccurate, that the full 
taxes could not be collected by them.” 

The cause being submitted for a decretal order of reference, 
by consent, the register was ordered to state the account for 
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the year 1876 “in a double aspect”—that is, Ist, assuming the 
judgment to be valid and conclusive ; and, 2d, disregarding it, 
“charging the collector with all proper charges, as shown by 
the report of the auditor and other legal testimony, and cred- 
iting him with all proper credits;” and in stating the account 
for the year 1877, he was ordered to “charge said McBride 
with all proper charges, and credit him with all proper credits.” 

Under this order of reference, the register reported—Ist, as 
to the taxes for the year 1876, assuming the judgment to be 
valid, the balance against the collector, after deducting credits 
to which he was entitled, was $1,413.95, and, disregarding the 
judgment, a balance of $475.20 resulted in his favor; and as 
to the taxes for the year 1877, a balance of $629.05 was due 
to the collector. To the report and account as thus stated, the 
complainant reserved the following (with other) exceptions : 

1. For that the register allowed said McBride a credit of 
$3,650, as paid to D. C. White, school superintendent, being 
$2,150 more than was allowed by the auditor on the settlement 
for the taxes of 1876; “whereas he should only have allowed 
$1,500 as a proper and legal credit.—See Exhibits C and D to 
bill, and depositions of McBride and White.” 

3. For that the register allowed a credit for $189.96, 
“amount of supplemental tax not allowed by the auditor (see 
3d item in statement of account for 1876); whereas said sum 
should not have been allowed, nor any other sum in lieu 
thereof.” 

4. For that the register allowed a credit for $413.50, “ excess 
of polls assessed and given said McBride for the year 1876, and 
mentioned in the 4th item of the statement of account for 
1876; whereas he should not have allowed said sum, nor any 
part thereof.—See Exhibits C and D to bill.” 

5. In allowing said McBride a credit for $212.40, “in- 
solvent polls, for which no credit was allowed on settlement 
with auditor, mentioned in 5th item of statement of account 
for 1876; whereas said sum should not have been allowed, 
nor any other sum in lieu thereof—See Exhibits C and D to 
bill.” 

6. In allowing McBride a credit for $91.94, “as mentioned 
in the 6th item of the statement of the account for 1876; 
whereas he should not have allowed said sum, nor any other 
sum in lieu thereof.—See Exhibits C and D to bill.” 

7. In allowing McBride a credit for $649.92, “ excess of 
credit over debit for 1875, mentioned in 8th item of statement 
of account for 1876; whereas said sum should not have been 
allowed as a credit, nor any other sum in lien thereof.—See 
Exhibits C and D.” ; 

9. In allowing a credit for $140.72, “ mentioned in 10th 
VoL, LXXVI. 
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and last item of statement of account for 1876; which said 
sum ought not to have been allowed, nor any other sum in 
lien thereof.—See Exhibits C and D to bill.” 

10. In allowing a credit for $2,950.50, “ tax-list turned 
over to S. D. Houston, and mentioned in 1st item of statement 
of account for 1877; whereas said sum should not have been 
allowed, nor any part thereof.—See Exhibits C and D to bill, 
and McBride’s testimony.” 

11. In allowing a credit for $116.21, “ mentioned in 2d item 
of account for 1877; also, to allowance of $39, in third item 
of said account; also, to eredit for $280.50, mentioned in 4th 
item of said account; also, to allowance of S82 as credit, men- 
tioned in 5th item of said account; also, to allowance of $148.51, 
mentioned in 6th item of said aceount. The register should 
not have allowed a credit for any of said sums.—See exhibits 
to bill.” 

12. “In the statement of the account of 1876 by the reg- 
ister, making said judgment the basis of his report, complain- 
ant excepts to the allowance of a credit for $2,150, with interest 
thereon, as shown in Ist item of said account; also, to credits 
allowed for 8365.66 and 823.29, with interest thereon, $125.12, 
as shown in 2d item; also, to allowance of credit for $189.96, 
with interest thereon, as shown in 3d item ; also, to allowance 
of credits for $413.50 and $212.40, with interest thereon, as 
shown in 4th item; also,” to credits shown by 5th and 6th 
items, insimilar words. ‘ The register should not have allowed 
any of said items as credits, nor any sum in lien thereof ; and 
complainant excepts to the action of the register in going be- 
hind the judgment, and in allowing any of said credits.” 

13. For that the register “failed to charge said McBride 
with interest on the amount shown to be due by the certified 
transcript from the books of the auditor—to-wit, $4,044.27 
for the year 1876, and $2,975.71 for 1877.—See exhibits to 
bill.” 

The chancellor overruled these exceptions, and confirmed 
the register’s rulings ; and he further held that the judgment 
was void. The account being re-stated, discarding the judg- 
ment entirely, the register reported a balance of $655.15 in 
favor of said McBride; and this report being contirmed, the 
chancellor rendered a final decree dismissing the bill. 

The overruling of the complainant’s several exceptions above 
set out, the decree holding the judgment void, and the final 
decree, are now assigned as error. 


Tuos. N. McCietian, Attorney-General, and C. C. Harris, 
for appellant.—(1.) The repeal of the statutory provisions giving 
a summary remedy by notice and motion, in the Circuit Court 
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of Montgomery, against a defaulting tax-collector and his sure- 
ties, by their omission from the Code of 1876, does not affect 
the validity of the judgment rendered against McBride and his 
sureties. The default occurred prior to the repeal of these 
provisions, and the right to pursue this summary remedy was 
expressly reserved by the 10th section of the Code. As to 
vested rights, this section was entirely unnecessary, since they 
are within the constitutional guaranty against subsequent ad- 
verse legislation; but it expressly applies to existing remedies 
for existing rights, and, as to them, continues the former laws 
in foree. As to the construction and effect of similar statutory 
provisions, see Brotherton v. Brotherton, 41 Towa, 114; Words- 
worth v. Wordsworth, 40 lowa, 450; 41 N. J. Law, 4538; 10 
Wendell, 98; 11 Wendell, 167; 4 Denio, 374; 2 Sandf. 231, 
636; 10 Kans. 115; 11 Kans. 52; 77 Indiana, 227; //art v. 
Ross, 64 Ala. 96. (2.) The judgment being valid, it is con- 
clusive as to all items of debt and credit entering into the 
account for the year 1876; and the court below erred in allow- 
ing or inquiring into any items embraced in that account. (3.) 
The allowance of a credit to McBride for $2,950.50, * amount 
of tax-lists turned over to Houston,” his successor in oftice, is 
a palpable disregard and violation of the statutory provisions 
regulating the duties and liabilities of tax-collectors. A col- 
lector is chargeable, prima facie, with the full amount of taxes 
shown by the assessor’s books.-— Lott v. The State, 69 Ala. 147; 
Timberlake v. Brewer, 59 Ala. 118. The manner in which he 
may relieve himself and his sureties from this liability, on ae- 
count of “errors and insolvencies,” is particularly prescribed. 
Code, § 421. The fact that the books were not delivered to 
him by the assessor, in time sufficient to enable the County 
Commissioners to pass upon these matters, can not excuse him 
or his sureties. He might have had a mandamus against the 
assessor, or might maintain an action on his bond; and his 
failure to resort to these remedies is negligence, which can not 
excuse his own default. As to any hardship he or his sureties 
may suffer on account of these taxes turned over to his succes- 
sor, a special remedy has been given to him by act of the 
General Assembly.—Sess. Acts 1878-9, p. 455. (4.) The 
judgment being conclusive as to all matters of account included 
in the taxes of 1876, the only remaining items are in the ac- 
count for 1877; and the complainant relies, as to them, on the 
several exceptions to the register’s report. 


- W. P. Currwoon, contra. 
SOMERVILLE, J.—The chancellor erred, we think, in 


holding the judgment recovered in the Circuit Court of Mont- 
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gomery county, against McBride and the sureties on his official 
bond as tax-colleector, to be a void judicial proceeding. The 
case of Carmichael v. Hays, 66 Ala. 543, is authority, it is 
true, for the proposition, that sections 3059-3060 of the 
Revised Code of 1867, under which this summary judgment 
was recovered, are no longer a part of the general code of 
laws of the State; the omission to incorporate them in the 
Code of 1876, at the time of its adoption, operating to repeal 
them. The case of Ulmer v. The State, 61 Ala. 208, cited by 
appellees’ counsel, goes no further. 

The question now before us was not considered or decided 
in either of those cases, because it was not involved. The 
rights of the State in this cause accrued prior to the adoption 
of the Code of 1876, and, therefore, prior to the repeal of 
these sections of the Code of 1867. The inquiry now is, 
whether the remedy afforded the State by these sections is not 
preserved by section 10 of the present Code, which reads as 
follows: “ This Code shall not affect any existing right, 
remedy, or defense; nor shall it affect any prosecution now 
commenced, or which shall be hereafter commenced, for any 
offense already committed. As to such cases, the laws in force 
at the adoption of this Code shall continue in force. Local, 
private, or special statutes, and those public laws not of a 
general and permanent nature, and those relating to the militia, 
are not repealed by this Code. But, subject to the foregoing 
provisions, all statutes of a public, general and permanent 
nature not included in this Code, are repealed.” 

This section is so plain in meaning, as scarcely to admit of 
any room for construction. It means, most obviously, that 
past transactions, both civil and criminal, must be governed by 
past laws, or such laws as were in force at the adoption of the 
present Code; that, as to existing cases, whether in suit or not, 
existing laws should be continued in force, as if they had never 
been repealed. Not only is the legislative intention thus clearly 
expressed, but it is emphasized, as if from abundant caution, by 
the declaration, that the new order of things should “ not affect 
any existing right, remedy or defense.” The effect of this 
section was to preserve to the State the benefit of the remedy 
resorted to in this case, as conferred by sections 3059 and 3060 
of the Revised Code of 1867; the rights against the defend- 
ants having accrued prior to the repeal of these sections as a 
part of our general code of laws adopted in the year 1877.— 
Hart v. Ross & Garner, 64 Ala. 96. 

It was not permissible for the register to go behind this 
judgment, in order to allow to this collector any payments, or 
deductions, not allowed him by the Auditor in his statement of 
the account for taxes collected for the year 1876. The judg- 
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ment was conclusive as to all these matters of defense, involving 
credits of every description. The collector was required by 
statute to make a final settlement with the Auditor, on or be- 
fore the first day of May, of all his tax transactions of the year 
preceding. —Code, L876, $414. In this final accounting, the 
collector is prima facie chargeable with all the taxes shown by 
the assessment-book to be due the State: and whatever credits 
he may be entitled to under the statute—whether for payments 
already made, for fees and commissions, for errors and insol- 
vencies, for lands bought in for the State, or for any authorized 
expenses incurred for advertisements or otherwise—he is re- 
quired to present and claim as credits at this time, and to pay 
over to the Treasurer the balance of the State. taxes which he 
may have collected, after the allowance of such credits as he 
may be entitled to by law. ‘The settlement would be partial, 
not final, if this were not so.—Code, 1876, $$ 414, 421: State 
vw. Lott, 69 Ala. 147: Timberlake v. Brewer, 59 Ala. 108. 

The evidence shows that the defendant MeBride failed to 
make the settlement with the Auditor on or before the first day 
of May, which he was thus required to do by law. Hence, a 
suit was commenced against him, and his sureties, by summary 
motion, in which the judgment in controversy was recovered in 
June, of the year 1878. The purpose of this legal proceeding 
was to coerce by law the making of the final settlement which 
McBride had neglected to make voluntarily, and thus to bring 
him and his bondsmen to an accounting with the State. If he 
or they had appeared, they might, by making proper défense, 
have secured the benetit of all credits, perhaps, to which they 
would have been entitled had the accounting have been with 
the Auditor in the manner required by law. No appearance 
was made, however, and a judgment of default was suffered by 
all of the defendants. This precludes the defendants from all 
credits, not allowed by the Auditor, which it would have been 
the duty of the collector to have claimed in the volunt: ary set- 
tlement. The judgment is res adjudicata as to all these, be- 

vause they would have been necessarily involved, if the case 
had been’ litigated, and a failure to present them is an estoppel 
against now asserting any right to them in this proceeding. 
Bobe 2 v. Stickney, 36 Ala. 482; Freeman on Judg. $$ 286, 272; 
2 Brick. Dig. 145, $ 205. The determination of these credits 
being required by law to be involved in the settlement, or ac- 
counting, which was necessary in order to ascertain the balance 
due by the collector, and upon which the judgment was based, 
it was immaterial whether they were actu: ally claimed, or were 
litigated or not.—- Baker v. Cleveland, 19 Mich. 230. 

What we have said above disposes of the consideration of all 


the tax transactions involved between the State and the defend- 
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ant Mcbride, for and during the year 1876. We proceed fur- 

ther to consider the principles which seem to govern the ac- 

count for the ensuing year, 1877. 

The tax-collector and the sureties on his official bond would 
be liable to the State for lawful interest on the balance due by 
him on the first day of May, 1878, which was the last day 
allowed by law for his final settlement of the taxes of the pre- 
ceding year; the collector being chargeable, prima facie, as 
we have before said, with all taxes shown by the assessment- 
book to be due to the State. The burden is thus cast on the 
collector to prove all credits which the Auditor may have failed 
to allow him, and to which he is lawfully entitled. This was 
settled in the case of Zhe State v. Lott, 69 Ala. 147; and in 
Timberlake v. Brewer, 59 Ala. 108 ; Code, 1876, § 414. 

No credit, in our opinion, should have been allowed the col- 
lector, as was done by the chancellor, for the amount due for 
uncollected taxes turned over by him to his successor in office. 
This sum is shown to be two thousand nine hundred and fifty 
50-100 dollars. The statute prescribes the only authorized 
mode, in which the collector can relieve himself from his lia- 
bility to collect such taxes, whether occasioned by the insol- 
vency of the persons assessed, or errors in assessment. Section 
421 of the Code requires, that the collector should report a list 
of insolvents, and of errors in assessment, to the court of 
County Commissioners, at the April term of each year, which 
must be under oath. This report is required to be subjected to 
“a rigid and searching examination” by this tribunal, which, 
after making proper corrections, is authorized to credit the col- 
lector with the taxes due the county, as they appear on such 
corrected lists; and the probate judge is then required to cer- 
tify such lists to the Auditor, * who shall allow the collector 
credit therefor on his final settlement for the State taxes due 
thereon.”—Code, 1876, § 421. After these proceedings, the 
authority of the collector to collect the taxes due upon such 
lists is abrogated, and the probate judge is required to place 
them in the hands of notaries public and justices of the peace 
in the various beats of the county, who are thus constituted as 
to such lists, pro hae vice, tax-collectors, and clothed with all 
necessary powers for this purpose.—Code, § 421. 

It is not insisted that the tax-collector has conformed to the re- 
quirements of this statute. The contrary is shown by the evi- 
dence, and is candidly admitted. The argument made, however, 
is, that the tax-assessor of Lawrence county failed to turn over 
the assessment-books in sufticient time for the collector to dis- 
charge the duties required of him by law, so that he could not 
make a report of such list of insolvencies, or errors of assess- 
ment, under oath, to the April term of the Commisioners 
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Yourt. This affords no ground upon which a court of chancery 
can grant the desired relief to the party in default. The pen- 
alty complained of is visited by the statute; and the vile is 
well settled, that “a court of equity has no power to disregard, 
or set aside, the express terms of statutory legislation, however 
much it may interfere with the operation of common-law rules.” 
1 Pomeroy’s Eq. Jur. § 458. Such courts, in other words, have 
no power to grant relief which is repugnant to both the policy 
and terms of an express statute. The exercise of such a juris- 
diction might lead to the abrogation of any statute, by except- 
ing supposed * hard cases” from the operation of conditions or 
penalties imposed by its provisions, and would thus be, to use 
the language of Mr. Story, “ in contravention of the direct ex- 
pression of the legislative will.”—2 Story’s Eq. Jur. (12th Ed.) 
$ 1326. 

We do not consider the other exceptions to the register’s re- 
port, which were overruled by the chancellor. They were 
properly overruled, if for no other reason, on the ground that 
the appellant failed to note the evidence, or parts of evidence, 
relied on in support of these exceptions, “ with such designa- 
tion, and marks of reference, as to direct the attention of the 
court to the same,” as required by the 93d Rule of Chancery 
Practice.—Code, 1876, p. 174; Mooney v. Walter, 69 Ala. 75; 
Mahone v. Williams, 39 Ala. 202; Crump v. Crump, 69 
Ala. 156. 

The decree of the chancellor, being erroneous in the particu- 
lars above pointed out, must be reversed, and the cause re- 
manded. 


Mangan v. The State. 
Indictment under Local Statute for Buying Seed-Cotton. 


1. Legislative pcwer ; local laws.—Except as restrained by constitu- 
tional provisions, State and Federal, the General Assembly has the same 
plenary power of legislation as the British Parliament, subject to the 
qualification that the power is purely legislative in its character; and 
there is no constitutional inhibition upon the power to enact laws opera- 
ting only within certain designated boundaries or counties, different 
from the general laws operating in other portions of the State. 

2. Local law prohibiting transportation of seed-cotton by night.—The 
‘second section of the special statute approved February Ist, 1879 (Sess. 
Acts 1878-9, p. 206), prohibiting the transportation by night, within the 
counties and boundaries specified, of ‘‘any cotton in the seed,” is a 
legitimate exercise of the police power, is not an unauthorized interfer- 
ence with the rights of private property, and is not violative of any con- 
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stitutional provision. (Re-affirming Davis v. The State, 68 Ala. 58-65.) 

3. Local law prohibiting sale of seed-cotton.—The first section of said 
special statute, which makes it ‘* unlawful for any person to sell, or offer 
forsale, barter, exchange or buy,’’ within the counties and boundaries 
specified, *‘ any cotton in the seed,’’ or elsewhere to buy, sell, &c., any 
cotton in the seed raised within said counties, is also a legitimate exer- 
cise of the police power, is not an unauthorized interference with the 


A») 


rights of private property, and is not violative of the Fourteenth Amend- 
ment to the Federal constitution, nor of the 37th section of the Declara- 
tion of Rights in the State constitution. 


From the Cireuit Court of Lowndes. 

Tried before Hon. Joun Moore. 

The indictment in this case charged, in the first count, that 
the defendant * did knowingly buy, in said county of Lowndes, 
cotton in the seed, the property of J. C. Light ;” in the second 
count, that he “ did knowingly buy, in said county of Lowndes, 
from Frank Wright, cotton in the seed, the property of J. C. 
Light;” in the third, that he did “knowingly buy, in said 
county of Lowndes, from Frank Wright, cotton in the seed, 
which said cotton was produced in Lowndes county, and was 
the property of J. C. Light ;” and in the fourth, that he “ did 
knowingly buy, from Frank Wright, cotton in the seed, which 
was produced in the county of Lowndes, and was the property 
of J. C. Light.” There was a demurrer to the indictment, on 
the ground that the special statute under which it was framed 
is unconstitutional ; but the record does not show any action of 
the court upon it. After conviction, the defendant moved in 
arrest of judgment, “on the ground that the indictment charges 
no offense ;”” and the overruling of this motion is here urged 
as error. 

The statute under which the indictment was found is enti- 
tled “ An act to prevent, in certain cases, the sale, exchange, 
and transportation of cotton, in the counties of Montgomery, 
Bullock, Dallas, Russell, Lowndes, Wilcox, Sumter, Autauga, 
and in beats Nos. one, two, three, four, five, six, seven, eight 
and nine of Hale, and of cotton produced in said counties,” 
approved February Ist, 1879; the first section of which is in these 
words: “ Be it enacted,” &c., “that it shall not be lawful for 
any person to sell, or offer for sale, barter, exchange or buy, in 
the counties of Montgomery, Bullock, Dallas, Russell, Lowndes, 
Sumter, Autauga, and in beats Nos. one, two, three, four, five, 
six, seven, eight and nine of Hale, any cotton in the seed, or 
buy any cotton in the seed which is produced in the counties 
of Montgomery, Bullock, Dallas, Russell, Lowndes, Wilcox, 
Sumter, Autauga, and in beats Nos. one, two, three, four, five, 
six, seven, eight and nine of Hale ; provided, this section shall 
not be construed to apply to any sale of cotton made under any 
legal process, or ynder the order of any court, nor to any sale 
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of cotton at public auction in any mortgage or deed of trust, 
nor to the delivery or surrender of cotton by any tenant to his 
landlord in payment of his rent or advances, nor to cotton de- 
livered by one tenant in common or joint tenant to another on 
division of the crop.”—Sess. Acts 1878-9, pp. 206-7. 


R. M. Wittiamson, and W. C. Grirriy, for appellant.—The 
first section of the local law, under which this indictment was 
framed, contains two restrictions upon the right to dispose of 
cotton in the seed: Ist, its sale, barter, &e , within the desig- 
nated districts, no matter where it was raised ; 2d, the sale, &e., 
elsewhere, of any cotton in the seed raised within those par- 
ticular boundaries ; and each of these inhibitions, it is insisted, 
is a palpable violation of the citizen’s right to dispose of his 
property. The right to enjoy his property goes far beyond 
the mere possession or personal use of it, and necessarily in- 
cludes the right to sell and dispose of it. Cotton is raised, as 
the court judici ially knows, almost exclusively for sale ; and to 
take away the right to sell it affects its marketable value, and 
amounts to confiscation. “The sole object and only legitimate 
end of government is to protect the citizen in the enjoyment 
of life, liberty, and property; and when the government as- 
sumes other functions, it is usurpation and oppression.”’—Const. 
Ala. 1875, art. 1, $ 37. The ease of Dorman v. The State, 34 
Ala. 216, if it can be justitied under the constitutional provi- 
sions then in force, can not stand the test of the more cautiously 
worded provisions since adopted, and the additional safeguards 
thrown around private rights by the Fourteenth Amendment 
to the Federal constitution.— Railroad Co. v. Morris, 65 Ala. 
193; Green v. The State, 73 Ala. 26; Joseph v. Randolph, 71 
Ala. 499; Cooley’s Const. Lim. 576, top. 


T. N. McCretian, Attorney-General, for the State, cited 
Davis v. The State, 68 Ala. 61; Dorman v. The State, 34 
Ala. 216. 


CLOPTON, J.—The defendant was indicted under the first 
section of “ An act to prevent, in certain cases, the sale, ex- 
change, and transportation of cotton in the counties of Mont- 
gomery, Bullock, Dallas, Russell, Lowndes, Wilcox, Sumter, 
Autanga, and in beats Nos. one, two, three, four, five, six, 
seven, eight and nine of Hale, and of cotton produced in said 
counties.’—Acts 1878-9, 206. In Davis v. State, 68 Ala. 58, 
‘where the constitutionality of the second section of the act was 
in question and considered, it was held, that the legislature of 
the State has the same plenary power of legislation as the 


3ritish Parliament, except as restrained by. the Federal and 
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State constitutions, snbject to the qualification, that the power 
is purely legislative in its character ; that there is no constitu- 
tional inhibition npon the power to pass laws operating in cer- 
tain designated counties or localities, different from the general 
laws operating in the other parts of the State; and that the 
second section of the act is not an unauthorized interference 
with the rights of private property, is a police regulation, and 
a legitimate exercise of legislative power. With the conelu- 
sions there attained we are content, and being satistied with the 
reasoning, as equally applicable to the question presented in 
the present record, would have deemed further discussion un- 
necessary, were it not seriously insisted, that the first section 
of the act violates the Fourteenth Amendment to the constitu- 
tion of the United States, and section 37 of the Declaration of 
Rights. 

It is not urged that the section is prohibited by the provision 
of the amendment that forbids any State to deprive any person 
of life, liberty or property, without due process of law. This 
was determined adversely to appellant in the cases of Dorman 
v. State, 34 Ala. 216, and Davis v. State, supra, as respects 
this limitation upon the legislative power by the State consti- 
tution. And in Munn v. L/linois, 94 U.S. 113, C. J. Warre, 
after considering the term “due process of law,” as previously 
understood, observes: “ From this it is apparent that, down to 
the time of the adoption of the Fourteenth Amendment, it 
Was not supposed that statutes regulating the use, or even the 
price of the use, of private property, necessarily deprived an 
owner of his property, without due process of law. Under 
some circumstances they may, but not under all. The amend- 
ment does not change the law in this particular; it simply pre- 
vents the State from doing that which will operate as such 
deprivation.” 

The proposition pressed by counsel is, that the first section 
of the act is obnoxious to the inhibition of the amendment, 
that “no State shall make or enforce any law, which shall 
abridge the privileges or immunities of citizens of the United 
States.” Without reference to the history of the amendment, 
the circumstances under which, and the special purpose for 
which it was adopted, it is manifest that it does not create or 
confer any new or additional privileges or immunities. It 
operates on those already existing, and which may be conferred 
or recognized by the States—the privileges and immunities 
meant and embraced by the same terms as elsewhere and pre- 
viously used in the constitution. In Bartemeyer v. Lowa, 18 
Wall. 129, Miner, J., said: “ But the most liberal advocates 
of the rights conferred by that amendment have contended for 
nothing more, than that the rights of the citizen previously 
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existing, and dependent wholly on State laws for their recogni- 
tion, are now placed under the protection of the Federal gov- 
ernment, and are secured by the Federal constitution.” The 
ee ge and immunities guaranteed to the citizens of the 
‘nited States are fundamental, and belong of right to the 
citizens of every free government—life, liberty, property, and 
the pursuit of happiness. Mr. Justice Washington said, they 
“may all, however, be comprehended under the following 
general heads: protection by the government, with the r right 
to acquire and possess property of every kind, and to possess 
and obtain happiness and safety, subject, nevertheless, to such 
restraint as the government may prescribe for the general 
good of the whole.”—Corfield v. Corgell, 4 Wash. C. C. R. 371. 
These fundamental privileges and immunities are inherent in 
the citizenship of every well organized republic, and are be- 
yond the object and end of government, other than for pro- 
tection. This principle is expressed in our Declaration of 
Rights as follows: * That the sole object and only legitimate 
end of government is to protect the citizen in the enjoyment 
of life, liberty and property; and where the government 
assumes other functions, it is usurpation and oppression.” In- 
dependent and irrespective of the Fourteenth Amendment, 
the States are without legislative power to abridge these vital 
and fundamental privileges and immunities, though they may 
confer and withdraw other and additional ones. 

It must not be supposed, however, that the State government 
is without power to give the adequate protection, which is its 
“sole object and only legitimate end.” The constitution does 
not inhibit the police power, as generally received and under- 
stood, without which the government would be powerless to 
perforin its proper and legitimate functions. This power is 
necessary for the protection of the lives, health and comfort 
of persons, and for the protection of property. Every mem- 
ber of the community, over which there is an established and 
organized government, assumes the obligation to so use his 
property as not to interfere with or injure the enjoyment of 
their property by other members, having equal rights. “Rights 
of property, like all other soci ial and conventional rights, are 
subject to such limitations in their enjoyment, as shall prevent 
them from being injurious, and to such reasonable restraints 
and regulations established by law, as the legislature, under the 
governing and controlling power ‘vested in them by the con- 
stitution, may think necessary and expedient.””— Commonwealth 
.%. Alger, 7 7 Cush. 53. 

We will not undertake, what others have found difficult, to 
fix the boundaries and define the limits of the police power. 


The line of demarcation between the legitimate exercise of the 
VOL. LXXVI. 
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power, and unauthorized interference with the rights of per- 
sons and of private property, is often dim and shadowy. A 
large discretion must necessarily be left with the legislature. 
In his very able dissenting opinion in J/unn v. Lllinois, supra, 
Mr. Justice Fieip said: “It is true, that the legislation which 
secures to all protection in their rights, and the equal use and 
enjoyment of their property, embraces an almost infinite variety 
of subjects. Whatever affects the peace, good order, morals 
and health of the community, comes within its scope; and 
every one must use and enjoy his property subject to the re- 
strictions which such legislation imposes. What is termed the , 
police power of the State, which, from the language often used 
respecting it, one would suppose to be an undefined and irre- 
sponsible element in government, can only interfere with the 
conduct of individuals in their intercourse with each other, and 
in the use of their property,so far as may be required to secure 
these objects.” And in Bartemeyer v. Lowa, supra, he said: 
“T have no doubt of the power of the State to regulate the 
sale of intoxicating liquors, when such regulation does not 
amount to the destruction of the right of property in them. 
The right of property in an article involves the power to sell 
and dispose of such article, as well as to use and enjoy it. Any 
act which declares that the owner shall neither sell it, nor dis- 

ose of it, nor use and enjoy it, confiscates it, depriving him of 
bis property without due process of law. Against such arbi- 
trary legislation by any State the Fourteenth Amendment 
affords protection. But the prohibition of sale in any way, or 
for any use, is quite a different thing from a regulation of the 
sale or use so as to protect the health and morals of the com- 
munity. All property, even the most harmless in its nature, 
is equally subject to the power of the State in this respect with 
the most noxious.” 

The right to dispose of property is not an absolute and un- 
qualified right. It had its origin in the needs and exigencies 
of organized societies, and is subject to such restraints and 
regulations as may be necessary to the general peace and good 
order.— Dorman v. State, supra; Davis v. State, supra. On 
this principle is based the validity of all laws regulating the 
sale of spirituous or vinous liquors, the alienation and convey- 
ance of property, establishing markets and market hours, regu- 
lating the sampling and weighing of cotton, prohibiting the 
carrying on business without a license, and many others, un- 
necessary to mention. The first section of the act under con- 
sideration does not destroy the property in the cotton, nor 
does it deny the right to sell, use, and enjoy it. It leaves 
unimpaired and unabridged the substantial right of sale and 
enjoyment. The prohibition is restricted to “cotton in the seed.” 

5 
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We know that “cotton in the seed,” is not the marketable 
condition of the article. The laws of trade and commerce 
require that it should be manipulated and converted into 
what is commonly known as “/int cotton.” In this condition 
it is most saleable, useful and enjoyable. The act does no 
more, and goes no farther, than to regulate the sale, and re- 
quires the owner to put it in a vendible condition. We quote 
and reaffirm what was said in Davis v. State; “The primary 
object of this law is not to interfere with the rights of prop- 
erty, or its vendible character. Its object is to regulate traftie 
in the staple agricultural product of the State, so as to prevent 
a prevalent evil, which, in the opinion of the law-making power, 
may have done much to demoralize agricultural labor, and de- 
stroy the legitimate profits of agricultural pursuits to the 
public detriment, at least within the specified territory. This 
the legislature had the power to do.” The constitutionality 
of the act is founded on the police power of the State: the 
necessity of such legislation, its propriety, justice and wisdom, 
being a matter for legislative determination. 


Affirmed. 


Cox v. The State. 


Indictment for Abusive or Obscene Language used near 


Dwelling house, in presence of Female. 


1. When witness may testify negatively, as to words used or charged. 
A person who was present on the particular occasion inquired about, or 
near enough to hear what was said by the parties, may state that fact, 
and, further, that he did not hear them use the language imputed to 
them. 

2. Using abusive, insulting, or obscene language, in presence of female ; 
joint indictment against two, and acquittal of one.—The statutory offense 
of using abusive, insulting, or obscene language, in or near a dwelling- 
house, in the presence of a female (Code, § 4203), can not be committed 
by two or more persons jointly, though each might use the same unlawful 
words in an altercation; but, when two are jointly indicted, and one is 
acquitted, the judgment against the other being reversed on error, a 
nolle-pros. may be entered against the one who was acquitted. 


From the Cireuit Court of Pike. 

Tried before the Hon. Joun P. Husnarn. 

The indictment in this case charged, in a single count, 
“that James Cox and Albert Martin entered into the dwelling- 
house of T. L. Head, or went sufficiently near thereto to be 
heard by the inmates thereof, and then and there, in the pres- 
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ence of the family of said Head, or a member of said family, 
or of a female, made use of abusive, insulting, or obscene lan- 
guage, against the peace,” &c. A demurrer to the indictment 
was “overruled, and the defendants then pleaded not guilty; 
and issue being joined on that plea, a verdict of guilty was 
rendered against Cox, while Martin was acquitted. 

On the trial, as the bill of exceptions states, said T. L. Head 
testified on behalf of the State that, a short time before the 
finding of the indictment, the defendants passed his store-house 
in said county, driving rapidly in a buggy along the highway ; 
that a horse and buggy belonging to one Cargile was at the 
time standing hitched near the store, and the horse broke loose 
as the defendants passed, and ran up the road after them ; that 
he called the attention of Cox to the loose horse, and the latter 
thereupon got out of his buggy, caught the horse, and held him 
until Cargile came up, who then used some angry words 
towards the defendants, got into his buggy, and drove off up 
the road ahead of the defendants; that he, witness, purposely 
detained the defendants, in order to give Cargile time to pass 
the dwelling-house of witness, distant about half a mile up the 
road, before they could overtake him ; that the defendants, pur- 
suing their journey, overtook Cargile “from sixty to seventy- 
five. yards beyond the house,” when an altercation ensued _be- 
tween them which was the foundation of the prosecution ; Cox 
using profane and abusive language to Cargile, and Martin, 
while held by a by-stander, threatening to whip Cargile. “The 
defendant Cox moved the court to exclude said evidence [as to 
the words used] from the jury, because it was irrelevant, 
illegal, and tended to show two separate offenses committed by 
the defendants separately ;” and he reserved an exception to 
the overruling of his objections. The witness Head further 
stated, that his wife was on the front porch of the house when 
the parties passed, heard the altercation, and shut herself up 
in the house from fear. Cargile was also examined as a witness 
for the prosecution, “and testitied substantially as above, ex- 
cept that” he imputed to Cox the use of other abusive words, 
in addition to those stated by Head ; and an exception was duly 
reserved by Cox to the overruling of his objections to this tes- 
timony. “One McCall was then introduced as a witness for 
the State, who testified, that he was present when the difficulty 
occurred between the defendants and said Cargile; that Cox, 
when he rode up to Cargile, said to him, ‘Get out of that 
buggy, and I will whip you,’ but neither of the defendants 
used any profane or indecent words. Defendants’ counsel then 
asked said witness, ‘ Were you present, and near enough to see 
and hear what transpired between the parties?’ The State ob- 
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jected to this question, and the court sustained the objection ;” 
to which ruling the defendants duly excepted. 

This being the substance of the evidence adduced, all of 
which is set out in the bill of exceptions, the defendants re- 
quested the court, in writing, to charge the jury, “that they 
must find the defendants not guilty, if they believed the evi- 
dence ;” and an exception was duly reserved to the refusal of 
this charge. 


N. W. Grrrriy, for appellant. 


T. N. MeCretran, Attorney-General, for the State, cited 
Elliott v. The State, 26 Ala. 78: Walton v. The State, 62 Ala. 
200; 1 Wharton’s Crim. Law, 433; 1 Bish. Cr. Pr. § 470; 
2 Hale, P. C. 173; 10 Mo. 440. 


STONE, C. J.—This case will have to be reversed, because 
of a ruling on the admission of evidence. The question to 
the witness MeCall, whether or not he was present, or near 
enough to hear what words were used by the defendants, was a 
material factor in determining whether the defendants used the 
profane language imputed to them. If near enough to hear 
and understand what was said, testimony by him that he did 
not hear such language, though negative in its character, the 
law allowed him to lay before the j jury for their consideration. 
It may haye weighed but little, but that was for the jury. 
Harris v. Bell, 27 Ala. 520: 1 Brick. Dig. 872, § 968; Ward 
v. Reynolds, 32 Ala. 384. A witness may always testify to his 
means of knowing facts about which he gives evidence, either 
to strengthen or weaken what he says. Means of knowledge 
is one of the tests of the weight and credibility of testimony. 

The question of the joinder of the two defendants in one 
indictment, may be cured on another trial, by a nolle-prosequi 
as to Martin, who was found not guilty — Berry v. The State, 
65 Ala. 117. 

The defendants were indicted jointly, in one count, in such 
terms as to import a joint guilt of one and the same offense. 
The offense charged is the use, in the presence of a female, of 
“abusive, insulting, or obscene language.”—-Code of T876, § 
4203. It would seem that, ex vi terminorum, this offense can 
scarcely be committed by two or more persons conjointly. It 
is made up of speech—perverted speech—which is necessarily 
a personal, individual act; and if two should employ the same 
‘abusive or obscene language, it would seem this could not 
amount to a joint act. Each might be guilty, but we can not 
perceive how the guilt could be joint. Possibly, one might 


procure another to use language interdicted by the statute; 
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and possibly such offense, so procured to be committed, would 
present a case of joint criminality. That is not this case. 
There is neither proof, nor ground for inference, that either 
of these defendants procured the other to use the language the 
testimony tends to show was uttered by that other. No joint 
offense was shown, and, under our rulings, it was error to in- 
dict them jointly, as having participated in the commission of 
one and the same misdemeanor.—/liott v. The State, 26 Ala. 
78; Johnson v. The State, 44 Ala. 414; Lindsey v. The State, 
48 Ala. 169; Walton v. The State, 62 Ala. 197; Young v. 
The King, 3 T. R. 98, 1038; Stephens v. The State, 14 Ohio, 
386; Gay's case, 10 Mo, 441; Com. v. MeChord, 2 Dana, 242. 

There are some authorities which hold that, when two or 
more persons commit separate offenses of the same grade, and 
subject to the same punishment, they may be separately charged 
in one and the same indictment; and that in such ease, the 
judge presiding, having regard to the matter of convenience, 
will exercise a sound discretion in quashing the indictment, or 
permitting the prosecution to proceed.— Zhe King v. Kingston, 
8 East, 41; 1 Bish. Cr. Proce. $$ 873—-4-5; Johnson v. The 
State, 13 Ark. 684; State v. Vail, 19 1b. 563; Lewellen v. 
The State, 18 Texas, 538. We need not express our opinion 
of such practice, further than to say it is hazardous, and 
should not be encouraged. 

Reversed and remanded. The acensed to remain in custody, 
until discharged by due course of law. 


Smith v. The State. 
Indi tment for Ne gligent Escape. 


1. Negligent escape, by hirer of county convict ; form of indictment. 
An indictment for a negligent escape may be maintained against the 
hirer of a county convict; and the indictment is sufficient, if it pursues 
substantially the form prescribed for a negligent escape by an officer. 
Code, p. 996, Form No. 44. 

2. Bond of hirer of county convicts ; admissibility as evidence, and 
conclusiveness of recitals ; error without injury in charge to jury.—The 
bond executed by the hirer of a county convict, reciting therein the 
terms of the contract of hiring, the name and sentence of the convict, 
&e. (Code, § 4470), is admissible as evidence against him, when indicted 
for a negligent escape, to prove the fact of hiring as therein recited, 
although a record of those facts is required to be kept ; and although he 
may not be concluded by such recitals, he is not injured by a charge as- 
serting that he is thereby estopped, when it appears that he adduced no 
evidence assailing their correctness, and when, on the uncontroverted 
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facts, the court might have given, on request, a general charge against 
him. 


From the Cireuit Court of Pike. 

Tried before the Hon. Jno. P. Hussarp. 

There was no demurrer to the indictment in this ease, and 
the cause was tried on issue joined on the plea of not guilty. 
On the trial, as the bill of exceptions states, “ the venue was 
properly proved, and that the act was done within twelve 
months before the indictment was found ;” and the State then 
offered in evidence the bond executed by the defendant, as the 
hirer of William T. Owens, the county convict with whose 
negligent escape he was charged. This bond, which was dated 
the 13th November, 1883, and approved by the probate judge, 
recited the conviction and sentence of said Owens, and that he 
had, “under the order and direction of the court of County 
Commissioners, been hired to T. L. McCullough, and with his 
consent to Samuel F. Smith, for the said term ;” and then set out 
the terms of the contract of hiring. The defendant objected 
to the admission of this bond as evidence, but on what grounds 
is not stated, and reserved an exception to the overruling of his 
objection. The State also read in evidence, “in connection 
with said bond,” the following orders of the Commissioners 
Court, as shown by its records: “It is ordered by the court, 
that W. J. Hilliard and W. C. Murfee be, and they are hereby, 
appointed a committee to hire the convicts of the county, with 
discretionary powers as to bids; and it is further ordered, that 
sealed bids may be received by them up to 17th December, 
1881, and that notice thereof be given four times in each of 
the county papers.” Said W. J. Hilliard, who was the probate 
judge, and by whom the execution and approval of the defend- 
ant’s bond was proved, testified, on cross-examination, * that 
said court had made a contract with T. L. McCullough for the 
hiring of all the county convicts for the time covered by the 
term” of said Owens. The judgment of the conviction and 
sentence of said Owens was read in evidence; “and the evi- 
dence showed that his sentence had not expired, and that 
defendant took control of him under said contract. The State 
introduced, also, evidence tending to show that, after said 
Owens was turned over to defendant under said contract, he 
was seen, at different times, going about the town of Troy, not 
chained or manacled in any way, not at any kind of labor, and 
not attended by any guard. This being all the evidence, the 
court charged the jury, that ‘if said Owens was turned over to 
‘defendant under said contract, and he executed it, and he per- 
mitted said Owens to go at large, and did not keep him safely 
confined, or attended by a sufficient guard, he was guilty under 
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the indictment ; and further, ‘that the defendant, in signing 
said bond, or instrument of writing, if he did execute it, be- 
came the hirer of said Owens, and he was estopped in this case 
from denying that he was the hirer of said Owens as a county 
convict.” To each of these charges the defendant duly ex- 
cepted. 


Warrs & Sons, and Jno. D. Garpner, for the appellant, 
made these points: 1. The indictment is defective, in not 
describing the defendant as an officer, or stating the facts 
which showed, as a legal conclusion, that he had the “ legal 
custody” of Owens. 2. The bond was not the highest and 
best evidence of the fact that Owens was a county convict, or 
the fact that the defendant had hired him, since the law re- 
quires a record of these facts to be kept.—Sess. Acts 1882-3, 
p. 139, $§ 18. 3. The bond itself shows that the defendant was 
only a sub-hirer under McCullough, who had hired all of 
the county convicts; and the facts proved did not justify a 
conviction. 4. A conviction could not be had under the 
statute of 1882-3, since the indictment was not founded on 
that statute.—Shains v. The State, 21 Ala. 218; Harris v. 
The State, 50 Ala. 127; Hirschfelder v. The State, 18 Ala. 
112. 


T. N. McCrietian, Attorney-General, for the State. 


SOMERVILLE, J.—The indictment charges that the de- 
fendant, “ having the legal custody of one William T. Owens, 
who was convicted of embezzlement, and duly sentenced to 
hard labor for Pike county, negligently suffered the said Owens 
to escape.” It substantially pursues the language of section 
4126 of the Code (1876), which applies to any officer or person 
having the legal eustody of a convict, and strictly follows the 
form of indictment prescribed for such cases by the statute, as 
found on page 996 of the Code, and numbered #4. 

The statute requires that the court of County Commissioners 
shall determine whether convicts shall be employed in laboring 
on the public works of the county, or shall be let to hire to 
sume other person or corporation ; and this decision is required 
to be entered on the records of the court.—Code, 1876, § 4469. 
And if the court determine to let the convicts, or any of them, 
to hire, they are empowered to ‘“‘do so by themselves, or by 
some member of their body, or other person to be appointed by 
them.”’—Code, $ 4469. 

The records of the Commissioners Court, which were intro- 
duced in evidence upon the trial of this cause, show with suffi- 
cient certainty a substantial, if not strict compliance with this 
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requirement of the law, and specify the names of the agents 
selected to carry out the order of the court by taking bids for 
the hiring. This we conceive to be the only jurisdictional re- 
quirement. We can perceive no reason why the bond, signed 
by the defendant and his sureties, should not be admitted in 
evidence against him, to establish all of the facts recited in it. 
This bond is one which the statute required to be taken, paya- 
ble to the county, and to be ngaee by the hirer, with two good 
and sufticient sureties.—Code, § 4470. It is, therefore, an ad- 
mission, of the facts recited in it, of a most solemn character. 
It is said that there is better evidence of these facts than this 
written admission under seal made by the defendant, be- 
cause the act approved February 22d, 1883, regulating the 
hiring and treatment of convicts, provides for the keeping ofa 
record of these facts. Section 18 of this act makes it the duty 
of the Probate Judge to keep a well-bound book, in which he 
shall “ enter the name of each convict sentenced to hard labor 
for the county, the date of hire, the name of the hirer, the 
place where the convict is to labor, the length of the sentence, 
and the sum for which said convict was hired.”—Acts 1£82-3, 
p. 139, § 18. It is manifest that the act of hiring does not de- 
rive any legal validity from the entering of this ‘memorandum 
upon the record, nor would such hiring be vitiated by its entire 
omission from the record. The entry is intended asa mere 
memorial of antecedent facts, being open to inspec etion by the 
public for their convenient information. It is no part of the 
facts to be proved, but collateral and subsequent to them. 
Where this is the case, the facts may be proved by any other 
legal medium of proof besides the record.—1 Greenl. Ev. § 86. 
The statute, in like manner, requires all marriage licet nses to 
be recorded in a book kept in the Probate Court, “with a certi- 
fied statement of the names of the parties, and of the time and 
place of the celebration of the marriage ceremony ; yet it has 
never been supposed that the fact of marriage, with its inci- 
dents, can not be established by oral or other legal evidence than 
the record, or a certified copy of it——Code, 1876, § 2680; 
Langtry v. State, 30 Ala. 536; 2 Brick. Dig. p. 70, § 24; 1 
Green]. Ev. 107. 
There was no error in admitting in evidence the bond exe- 
‘euted by the defendant, which was at least prima facie evi- 
dence of the facts stated in it. The charge of the court, that 
the defendant, was estopped from denying these recitals, if er- 
roneous, was without prejudice to the defendant, re 
as he introduced no evidence seeking to controvert them, 
assail their truth ; and the uncontroverted facts of the case 


would have justified the court in charging the jury to find the 
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defendant guilty, if they believed the evidence, if this charge 

had been requested by the State. 

The facts in evidence showed a clear case of escape, and we 
can discover no error in the charges or other rulings of the 
court. 

The judgnient must be affirmed. 


Bube v. The State. 
Indictment for Violation of Revenue Law. 


1. Limitation of prosecution for misdemeanor.—The statutory bar toa 
prosecution for a misdemeanor is twelve months (Code, § 4644), unless 
facts are affirmatively shown which take the particular case out of the 
operation of the general statute, and bring it within some one of the 
specified exceptions. 


2. Same; exception as to new indictment preferred after abatement of 


first.—When a prosecution is commenced by warrant issued by a justice 
‘of the peace, returnable into the C ounty Court, for an offense of which 
that court has no jurisdiction, and the proe eedings are removed by the 
defendant, after conviction, into the Circuit Court, where they are abated 
and quashed, and an order made allowing an indictment to be preferred 
(Code, §§ 4817-20) ; these facts do not avoid the statutory bar, if the in- 
dictment is not found until after the expiration of twelve months from 
the commission of the offense. 


From the Cireuit Court of Jefferson. 

Tried before Hon. 8. H. Sprorr. 

The statute of limitations was pleaded to the indictment in 
this case. On the evidence adduced, all of which is set out in 
the bill of exceptions, and the material parts thereof stated in 
the opinion of the court, the court charged the jury, on the 
request of the solicitor, “that, if they believed the evidence, 
the offense was not barred by the statute of limitations, and 
they must find the defendant guilty ;” to which charge the de- 
fendant duly excepted. 


R. H. Pearson, for the appellant. 
T. N. McCrietian, Attorney-General, for the State. 


CLOPTON, J.—-The indictment under which the defendant 
was tried and convicted, was found in December, 1882. The 
offense is engaging in, or carrying on the business of keeping 
a jenny-lind table, without a license ; and was committed in 
June, 1881, more than twelve months before the finding of the 
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indictment. The offense was barred by limitation, unless the 
record aftirms a state of facts which bring the case within the 
purview and influence of sections 4816 to 4820, inclusive, of 
the Code, 1876. 

The record discloses the following facts: On June 27, 1881, 
a warrant was issned by a justice of the peace, ‘commanding 
the arrest of the defendant, and to have him before the judge 
of the County Court, on the third Monday in July, 1881, to 
answer the charge of keeping a jenny-lind table without 
license. The defendant was tried, convicted and sentenced by 
the judge of the County Court; and he appealed therefrom to 
the Cireuit Court. When the case was called for trial in the 
Cirenit Court, the defendant interposed a plea to the jurisdie- 
tion of the County Court; to which the State demurred. The 
Cireuit Court overruled the demurrer, and made an order, that 
the writ of arrest and complaint be abated and quashed, and 
that the judgment of conviction and sentence thereon be ar- 
rested and held for naught. Thereupon, the court made an 
order, that an indictment be preferred against the defendant 
for the same offense, and that he be recognized to answer an 
indictment, should one be found. 

Sections 4816 to 4820, inclusive, of the Code, are innova- 
tions on the common law; and while they are liberal in their 
provisions, they are not entitled to a liberal construction, or, at 
least, should not receive a construction beyond the plain import 
of the terms used. In Coleman v. The State, 71 Ala. 312, 
alluding to these sections, it is said: * All those sections relate 
to errors and imperfections in indictments, how they may be 
amended and cured, and the effect of the amendment when 
made.” The statutory definition is: “An indictment is an ae- 
cnsation in writing, presented by the grand jury of the county, 
charging a person with an indictable “offense.” — Code, § 4782. 

The € ounty Court of Jefferson county was without jurisdic- 
tion to try the offense, with which the defendant was charged. 
By an act approved March 19, 1875, violations of the Revenue 
Law were expressly excepted from the jurisdiction of the 
County Courts of certain counties therein named; and the 
provisions of the act were, by a subsequent act of March 1, 
1881, extended to Jefferson county. ts 1874-5, 235; Acts 
1880-1, 144. The proceedings in the County Court were 
coram non judice. They were adjudged to be void by the 
Cireuit Court, and after such adjudication, which terminated 
that prosecution, they could not operate as a foundation for a 
further continuance of the prosecution. The indictment, on 
which the defendant was tried and convicted, was a new and 
independent prosecution. 


Section 4820 provides: “When a new indictment is pre- 
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ferred under the provisions of any one of the three preceding 
sections, the time which elapsed between the finding of the 
first and the subsequent indictment must be deducted from the 
time limited by law for the prosecution of the offense.” By 
the provisions of the three preceding sections, the Circuit 
Court is authorized to order another indictment, when the de- 
fendant refuses to consent to the amendment of the indictment, 
the name of the defendant being incorrectly stated therein, or 
any person, property, or other matter incorrectly described ; or 
when the indictment is lost, mislaid, or destroyed; or when the 
judgment is arrested, or the indictment quashed, on account of 
any defect therein, or because it was not found by a grand jury 
regularly organized, or because it charged no offense, or for 
any other cause. 

The exception provided by the statute is the time which 
elapses ‘“* between the finding of the frst and the subsequent 
indictment.” The statutery exception applies, only, in such 
case, the subsequent indictment having been preferred under 
the provisions of one of sections 4816, 4817, 4818 and 4819. 
To hold that the facts stated in the record bring this case 
within the influence of section 4820, will be to imply an ex- 
ception, restrictive of the operation of the statute of limita- 
tions, not found in the statute.— Harwell v. Steel, 17 Ala. 372. 

Reversed, and an order will be entered discharging the de- 
fendant. 





Carlisle v. The State. 
Prosecution for Obtaining Money by False Pretenses. 


1. Statement of offense by solicitor, in appeal cases ; agreement dis- 
pensing with.—When a criminal prosecution is commenced before a 
justice of the peace, and removed by appeal into the Circuit Court, the 
parties may, by consent, dispense with the filing of a statement by the 
solicitor (Code, § 4729), and substitute for it the affidavit on which the 
warrant of arrest was issued. 

2. Obtaining money by false pretense ; criminal intent.—To authorize 
a conviction for the statutory offense of obtaining money or property ‘* by 
any false pretense or token, and with the intent to injure or defraud ” 
(Code, § 4370), the criminal intent must be proved; but the word injure, 
as used in the statute, means neither more nor less than is implied in the 
word defraud. 


From the Cireuit Court of Pike. 
Tried before the Hon. Jno. P. Husparp. 
This prosecution was commenced before a justice of the 
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peace, before whom an affidavit was made by one Mitchell 
Stringer, to this effect: “that he has probable cause for be- 
lieving, and does believe, that the offense of obtaining money 
under false pretenses has been committed in said county by 
Andrew Carlisle: that said Carlisle, about the 11th or 12th 
October, 1883, obtained from aftiant one dollar in United 
States silver coin, by delivering a violin to aftiant, to be held 
by him one day, and if said dollar was not paid at the expira- 
tion of said time, said violin was to become the property of 
aftiant ; and falsely representing to affiant that said violin was 
his property, when in fact it was the property of Frank Ruftin 
and others, and said Carlisle had no property therein. Said 
false representation was made with intent to defraud affiant.” 
On appeal to the Cirenit Court, as the bill of exceptions states, 
“the cause was tried, by consent, on the original papers from 
the justice ;” and said Stringer, the prosecutor, testified to the 
facts substantially as stated in his affidavit, except that the de- 
fendant’s promise, at the time he obtained the money by a 
pledge of the violin, was, “to pay the dollar and twenty cents 
back that night, if witness would let him have the dollar, and 
to pay twenty cents each day he failed to pay said amount.” 

He further testified, that the defendant offered him several 
pieces of money that night, which he refused to receive, be- 
cause, though he did not count it, he was satistied that it was 
less than a dolar. Another witness for the State, who was 
present on each of these occasions, testified to the same facts, 
and to the defendant’s declaration, when asking for the loan, 
that the violin belonged to him; ‘and it was admitted by the 
defendant,” as the bill of exceptions states, “that the violin 
was not his, and that he told Stringer it was his before getting 
the money.” The defendant introduced one Cotton as a wit- 
ness, who testified that, “some days after the money was loaned,” 

the defendant asked him for a loan of one dollar and twenty 
cents to redeem the violin from Stringer, and brought Stringer 
to him to get the money; “that he pulled out the money 
($1.20), and told Stringer he would pay it, but Stringer ap- 
peared not to want to take it, and got into a conversation with 
defendant and went away, saying that he would get the fiddle ; 
that he (witness) then gave the money (81. 20) to the defendant, 
and never saw Stringer again until to-day.” The defendant 
himself made a statement to the jury, in which he said, among 
other things, that the money which he offered to Stringer, on 
the night of the day on which he obtained the loan, was 81.10; 

and that on the day Cotton let him have $1.20, “he waited all 
day for Stringer to come back, so that he could get the fiddle, 
and he never came back any more that day.” This being all 


the evidence, the defendant asked the court, in writing, to 
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charge the jury, among other things, as follows: “2. The in- 
tent to defraud Stringer is a necessary ingredient of the offense ; 
and if the jury believe, from the evidence, that the defendant 
did not intend to defraud said Stringer, they must acquit him, 
although the evidence further shows that he madea false repre- 
sentation as to the ownership of the violin.” The court refused 
this charge, and the defendant excepted to its refusal. 


N. W. Grirriy, for appellant. 
T. N. McCretrian, Attorney-General, for the State. 


STONE, C. J.—This prosecution was commenced, and the 
defendant convicted, before a justice of the peace. He appealed 
to the Cireuit Court, and was tried de novo. No statement 
was filed by the solicitor, but the record informs us the case 
was tried, by consent, on the affidavit for warrant of arrest. 
The affidavit is very full, and sets forth every ingredient of 
this statutory crime. We know no rule of law, which will 
deny to parties the power to dispense with the statement the 
solicitor is required to file in cases of appeal, and to substitute, 
by consent, the affidavit for the warrant of arrest, when such 
affidavit is sufficiently specitic in its averments.—Code of 1876, 
§ 4729. 

- Intent to injure or defraud is made an ingredient of the 
offense, of which the defendant was convicted. Without this 
intent, there is no guilt. Intent is rarely shown by direct 
proof, but is inferred trom facts inevidence. Still, to authorize 
a conviction, the jury must be affirmatively convinced such in- 
tent existed; convinced by that measure of proof required in 
criminal cases. Our statute employs, disjunctively, the two 
words, “injure or defraud.” Either intent is sufficient to con- 
stitute the corrupt motive, if the words are employed in a 
different sense. Are they so employed’ The only injury 
that can be inflicted, “by any false pretense or token,” by 
which one person “obtains from another any money or other 
personal property,” is the deception which imposes on the con- 
fidence of that other. This is a fraud; and we can not think 
the legislature, in employing the word énjure, intended to ex- 
press, or, considering the connection, could express, more or 
less than is implied in the word defraud. And this interpre- 
tation is fortitied by the fact, that in prescribing a form of 
indictment for this offense, the same legisiature which declared 
the ingredients of the crime, explained the phrase “ with in- 
tent to defraud.” and omitted the word injure—Form 48, 
Code of 1876, p- 996: Mack v. The State, 63 Ala. 138; Wood- 
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bury v. The State, 69 Ala. 242. The second charge asked by 
defendant should have been given. 


Reversed and remanded. The defendant to remain in 
custody, until discharged by due course of law. 


Cary v. The State. 
Indictment for Assault with Intent to Murder. 


1. Oath of petit jury.—A recital in the judgment-entry, in a criminal 
case, that the jury ‘‘ were sworn well and truly to try the issue joined,” 
without more, does not show a substantial compliance with the statute 
(Code, § 4765), but negatives the idea that the proper oath was adminis- 
tered; and the error will work a reversal of the judgment. 

2. Notary public ; term of office of. —Of the two classes of notaries 
mublic whom the governor is authorized to appoint, those ‘‘ having the 
jurisdiction of justices of the peace hold their offices three years from 
the date of their commissions ’’ (Code, § 1325), while the others hold, 
after the expiration of the three years, ‘until their successors are 
qualified.”’ 

3. Judicial notice of public officers.—Courts are required to take 
judicia! notice of the various commissioned officers of the State, and to 
snow their official signatures, the extent of their authority, the dates 
of their commissions, and the expiration of their respective terms of 
office. 

4. Warrant of arrest, issued by notary public as justice of the peace 
after expiration of term of office. —A warrant of arrest issued by a notary 
public, as ex officio a justice of the peace, after the expiration of his term 
of office, has no legal validity, and does not authorize an arrest by an 
officer in whose hands it is placed, unless facts are shown which are 
sufficient to uphold the acts of the notary as an officer de facto. 

5. Officer de facto.—The official acts of an officer de facto are just as 
valid for all purposes, so far as the public and third persons are con- 
cerned, as those of an officer de jure ; but, to constitute an officer de facto, 
color of election or appointment must be shown, or else an exercise of 
the office, and an acquiescence therein on the part of the public, for a 
length of time which would afford a strong presumption of at least a 
colorable election or appointment. 

6. Same ; notary public whose commission has expired.—An expired 
commission is not color of title to the office of a notary public; yet a re- 
appointment may be presumed from facts which ma A not justify the 
presumption of a popular election, and he may be held an officer de facto 
after the expiration of his commission. 

7. Self-defense.—When a man is attacked in his own dwelling-house, 
he is not required to retreat, in order to invoke the benefit of the doctrine 
of self-defense; and his place of business is deemed, pro hac vice, his 
dwelling-house, within this principle. 

’ 8. Arrest by private person.—An arrest may be made by a private 
person, for any public offense committed in his presence, or where a 
felony has been committed, and he has reasonable cause to believe that 
it was committed by the person arrested (Code, § 4668); but it is his 
duty to carry the arrested person before a magistrate, ‘‘ without unneces- 
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sary delay ’’ (Jb. § 4671), or to deliver him to an officer having lawful 
authority to arrest him; and it is no excuse for his failure to do so, that 
he was engaged in examining the prisoner when demanded by the 
ofticer. 

9. Charge on evidence, invading province of jury.—When a question 
of fact is involved, dependent on oral testimony, the credibility of the 
evidence must be submitted to the jury; and a charge which assumes its 
credibility is erroneous, although the evidence may be clear and undis- 
puted. 


From the Cirenit Court of Shelby. 

Tried before the Hon. S. Il. Sprorr. 

The indictment in this case charged, in a single count, 
“that Walter S. Cary, unlawfully and with malice aforethought, 
assaulted Henry ©. Reynolds with intent to murder him.” 
The defendant pleaded not guilty, and was tried on issne joined 
on that plea. On the trial, a bill of exceptions was reserved 
by the defendant, which purports to set out all the evidence 
adduced, and states the following (with other) facets : 

The evidence tended to show that, in July, 1882, several 
burglaries and larcenies were committed in Montevallo by a 
freedman named Frank Wells ; and W.S. Cary, the defendant 
in this case, who was a practicing attorney in Montevallo, was 
employed by R. H. Little to arrest said Wells for trial on 
charges of those offenses committed on Little’s property. 
Cary procured the arrest of Wells at Calera, seven miles from 
Montevallo; but Wells succeeded in escaping, and fled to the 
city of Montgomery, where he was again arrested by the police, 
at the instance of Cary, who then went to Montgomery, and 
brought him back to Montevallo handeuffed and tied. “ In 
this matter Cary acted as a private person, afd had no written 
authority for the arrest of Wells. On his arrival at Monte- 
vallo, Cary informed Frank Nabors, who was then acting notary 
publie and justice of the peace, that he had arrested said Wells 
under verbal charges of burglary and larceny committed at 
Montevallo, and desired said Nabors, as such notary publie and 
justice of the peace, to investigate said charges against Wells ; 
and therenpon said Nabors told Cary to carry Wells to his 
(Cary’s) office, and to keep him there until he (Nabors) gave 
other directions what to do with him. On receiving these in- 
structions, Cary carried Wells to his oftice, handcuffed and 
tied, and guarded by persons acting in concert with Cary. At 
that time, there was a prevailing opinion among the people of 
Montevallo and its vicinity, that other persons, “residing there, 
were accomplices of Wells in said burglaries and larcenies. 
Cary, when he carried said Wells into his office, told him that 
he desired him to make a full disclosure as to these matters, 
and to give the names of his accomplices. This was in the 


afternoon of the day on which Cary had arrived at Montevallo 
VoL. LXXVI. 
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with Wells, as above stated, about one o'clock. Thereupon, 
Wells commenced making a statement as to these offenses, and 
giving the names of his accomplices; and as he made his state- 
ments, Cary wrote down what he said. This business continued 
until after sunset of that day. While Cary thus had Wells in 
his office, said R. H. Little made an affidavit in writing before 
said Frank Nabors, charging said Wells with burglary, which 
aftidavit was made for the purpose of procuring the arrest of 
said Wells, fora preliminary investigation before said Nabors ;” 
and said Nabors thereupon issued a warrant of arrest for said 
Wells, and, by indorsement thereon, anthorized and appointed 
H. C. Reynolds to execute it. The affidavit, warrant of arrest, 
and indorsement appointing Reynolds to execute it, were each 
in the usual form, dated July 29th, 1882, and signed by said 
Nabors, with the additions of the letters and words, “ V. P., 
c& ex officio J P.” The bill of exceptions states, that “ there 
was no evidence offered of the appointment, or the time of the 
appointment of said Nabors, as notary public and justice of 
the peace ;” but said Nabors himself testified, without objection, 
“that he issued the warrant, and made the indorsement appoint- 
ing Reynolds to execute it, as shown by the papers themselves, 
and was a N. P. and ex off. J. P. at the time.” The defendant 
objected to the admission of each of these papers as evidence, 
and duly excepted to the admission of each. 

The assault on Reynolds, with which Cary was charged, grew 
out of his attempt to execute this warrant of arrest; and the 
circumstances attending it are thus stated in the bill of excep- 
tions: “ When the warrant was delivered to Reynolds, he put 
a pistol, of the kind called a revolver, on his person, concealed 
by his clothes, and went to Cary’s office, entered, sat down on 
a desk near the front door, and told Cary he had the warrant, 
and had come to arrest Wells, and to carry him before Nabors ; 
and he handed the warrant to Cary. Cary took the warrant, 
and read it, with the indorsement thereon, and made no objec- 
tion because of any illegality or irregularity in either, but said, 
‘All right; as soon as I get through, you can have him, or 
words to that effect. At this time, Cary was interrogating 
Wells, as above stated, and writing down his answers. hen 
it became known in Montevallo that Cary had arrived with 
Wells, there was considerable excitement, and threats. were 
made to form a mob and lynch Wells; and this was known to 
Cary before Reynolds went to his office to arrest Wells. When 
Reynolds informed Cary that he had come to arrest Wells 
- under the warrant, Cary said to Reynolds, that he could not get 
Wells until he got through with him. At this time, Reynolds 
was standing inside of the office, near the front door, and Cary 
was writing at a table in the rear of the room; Wells sitting 
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nearly between them, handcuffed, with a rope tied around his 
neck orarm. The room was about twelve by fourteen feet, 
having a door and two windows in the end fronting on the 
street. When Cary told Reynolds that he could not get Wells 
until he got through with him, one Shortridge came in, and 
asked Reynolds w hy he did not take Wells out; ; and Reynolds 
then took hold of the rope, and said that he would carry Wells 
before Nabors. To this Cary replied, cursing Reynolds, and 
saying, that Reynolds could not carry Wells out of his office 
except over his dead body, and that he would kill any one who 
tried it. At this time, Cary was holding a cocked pistol, of 
the kind called a repeater, in his hand. There had been evi- 
dence before this time, by two witnesses, that Reynolds had a 
pistol in his right hand, and near his hip, with the muzzle 
pointing towards Cary; but the evidence on the part of the 
State tended to show that this was not true. When Cary made 
this statement to Reynolds, the latter advanced one or two 

steps towards Cary, and as he advanced, holding open the left 
la vel of his coat, his right hand down towards his side, said, 

Valter Cary, if you want to shoot me, 1 am at your mercy: 
now shoot ;* his manner, tone and movements being quick, 
short, excited, and angry. When Reynolds advanced to about 
two paces, as above stated, Cary shot him in the left side of 
his breast, the ball passing through the upper lobe of the left 
lung, and inflicting a serious, but not necessarily fatal wound ;” 
and while Reynolds, who fell to the floor, seemed to be endeav- 
oring to cock and present his pistol, Cary shot him a second 
time, inflicting a wound in his right arm which caused a per- 
manent stiffness of the elbow joint. ‘The general character 
of Reynolds,” it is added, “in the military service of the Con- 
federate States, and in time of peace, is that of a cool, deter- 
mined, brave man. The defendant stated, that, as Reynolds 
advanced on him, he saw a pistol in the right hand of said Rey- 
nolds; but there was evidence tending to show that this was 
not correct.” 
The court charged the jury in writing, among other thin 
as follows: “It is not denied that Cary shot Reynolds. Was 
it necessary fur him to do so, in order to save his own life, or 
to prevent the infliction of great bodily harm by Reynolds? or 
was he impressed with a reasonable belief that it was necessary 
to shoot, in order to prevent the taking of his own life, or great 
bodily harm to himself? A man has a right to strike in self. 
defense, even to the taking of life, where it is necessary to do 
so in order to save his own life, or to prevent great bodily 
harm; but, before the law of self-defense can be invoked, the 
defendant must be without fault in bringing on the difficulty, 
or provoking it, and there must have been no other reasonable 
6 
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mode of escape. . . . <A private person may arrest another, 
for any public offense committed in his presence ; or where a 
felony has been committed, though not in his presence, by the 
person arrested ; or when a felony has been committed, and he 
has reasonable cause to believe that the person arrested com- 
mitted it. Zhe evidence shows that the de tendant arrested the 
negro charged with burglary, without a warrant, or capias; 
that he took him to Monte vallo, and there kept him in his cus- 
tody | for several hours; that a warrant was sworn out be fore a 
justice of the peace, and Reynolds lawfully authorized to exe- 
cute it: “that said Reynolds, in atte mpting to erecute the war- 
rant, was shot by the defendant, and this after he had seen and 
read the warrant. LPeynolds had a right, and it was his duty 
under the warrant, to take the negro into his custody; and the 
defe ndant had noi ght to ref use to deliver him up, or to shoot 
Re yn. s in order to prevent his tuking him: and if he shot 
Reynolds in order to prevent him from taking the negro into 
his « vustody under the warrant, then he would be guilty as 
charged in the indictment.” 

The defendant excepted to the italicized portion of this 
charge, and also to nine other charges given by the court on 
the request, in writing, of the counsel for the State. Among 
the charges so given were the following: (1.) * There is no evi- 
dence before the jury that the defendant had the custody of 
the prisoner except as a private person.” (2.) “If the jury 
believe that Nabors was a justice of the peace, and, as such 
justice, issued the warrant for the arrest of Wells, and in 
writing appointed Reynolds to exeeute the warrant; that ap- 
pointment constituted Reynolds a lawful officer to execute the 
warrant, and it was the duty of the defendant to have sub- 
mitted to such officer in the legal performance of his duty 
under the warrant.” (3.) “The warrant for the arrest of 
pig and the appointment of Reynolds to make the arrest, 

ras legal, and authorized Reynolds to take Wells into his ens- 
pie from the custody of the defendant; and Reynolds had a 
right to use force, if it was necessary, to make the arrest; and 
if the defendant shot him to prevent him from making the 
arrest, then the defendant would be guilty as charged.” 

The defendant requested numerous charges in writing, of 
which the court refused thirteen; and among those refused 
were the following: (13.) “If the jury believe all the evidence 
in the ease, the writing purporting to be a warrant of arrest, 
and the indorsement thereon appointing Reynolds tu execute it, 
. conferred no authority on said Reynolds.” (20.) “ When one 
is attacked in his own house, he is never required to retreat; 
for it is his castle, and the law permits him to protect its sane- 
tity from every unlawful invasion.” (22.) “ When one is at- 

VOL. LXXVI. 
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tacked in his own office where he does business, he is not re- 

quired to retreat ; for the law permits him to protect it from 


any unlawful invasion.” To the refusal of each of these 
charges exceptions were duly reserved by the defendant. 


S. F. Rice, for appellant. (No briefs on file.) 
T. N. McCretian, Attorney-General, for the State. 


SOMERVILLE, J.—The judgment must be reversed, on the 
authority of Storey v. The State, 71 Ala. 330, and other cases 
there cited, for a defect in the administration of the oath to the 
jury. The recital is, that the jury “ were sworn well and truly 
to try the issues joined,” thus omitting the phrase, “and a true 
verdict render according to the evidence, so help you God,” 
which is expressly made an essential ingredient of such oath 
by statutory requirement. —Code, 1876, § 4765; Johnson v. 
The State, 74 Ala. 537. 

There are two classes of notaries publie in this State, each of 
which is appointed by the Governor. The duties of the first 
class include the administration of oaths, taking acknowl- 
edgments of certain instruments of writing, the protesting of 
bills of exchange, and other like powers, such as are expressly 
prescribed by statute, or authorized by general commercial 
usage.—Code, $$ 1325, 1329-1331. These are notaries public 
in the common acceptation. The second class, in addition to 
these powers, possess also the jurisdiction of justices of the 
peace, civil and criminal, and are therefore judicial officers. The 
Governor is authorized by the constitution to appoint one no- 
tary of this class for each election precinct in the several coun- 
ties of the State, and one for each ward in cities of over five 
thousand inhabitants, who are ex officio justices of the peace 
within their respective wards or precincts. While the statute 
expressly declares that the first class shall “hold office for three 
years from the date of their commissions, and until their sue- 
cessors are qualified,” it is equally clear in the declaration that 
the second class shall “hold their office three years from the 
date of their commissions,” thus, by obvious implication, ex- 
cluding a construction which wonld permit them to hold 
for a single day after the expiration of their commissions. 
Code, § 1395; Const. 1875, Art. IV, § 26. 

Courts are authorized and required to take judicial notice of 
the various commissioned officers of the State, and to know the 
extent of their authority, their official signatures, and their re- 
spective terms of oftice—when such terms commence, and 
when they expire.—Graves v. Anderson, Green & Co., at 
present term; Coleman v. The State, 63 Ala. 93; 1 Greenl. 
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Evy. (14th Ed.) § 6. “ This cognizance,” as observed in Gordon 

Tweedy, 74 Ala. 237-8, “ may often extend far beyond the 
actual knowledge, or even the memory of judges, who may 
therefore resort to such documents of reference, or other au- 
thoritative sources of information as may be at hand, and may 
be deemed worthy of confidence.” The dates of these com- 
missions are matters of public record in the executive depart- 
ment of the State government, being accessible to inquiry by 
all who may be concerned, and the, law fixes the duration of 
each official term. 

Under these principles of law, the Circuit Court was required 
to take judicial cogizance of the fact that French Nabors, who 
issued the warrant songht to be excluded from evidence, was 
commissioned by the Governor of Alabama as a notary publie 
and ex officio justice of the peace, on the fifth day of May, 
1879, and that his term of office expired on the fifth day of 
May, 1882, three years from the date of his commission, ‘and 
several months before the issue of the warrant, which is shown 
to have been issued the twenty-ninth day of July, 1882. Nabors 
was not, therefore, an ofticer de jure when he assumed to do 
this official act ; and unless he was an officer de facto, the paper 
must be held to have no legal validity as a warrant, and, con- 
sequently, to confer no authority upon Reynolds to make an 
arrest under it.—Vo/es v. The State, 24 Ala. 672. In this as- 
spect of the case, excluding from consideration all inquiry as to 
its de facto character,—a point which we propose next to con- 
sider,—the paper should have been excluded from evidence as 
a legal and valid warrant, although admissible as a part of the 
res geste, if shown to have been exhibited and read to the de- 
fendant, at or about the time of the difficulty between the par- 
ties, which resulted in the alleged shooting of Reynolds. 

Was Nabors, however, a de facto officer at the time he isued 
the paper in question,—an act which was done within some- 
thing less than three mouths after the expiration of his official 
term. The general statement is made, that he was an acting 
notary public at this time ; but there is no proof of any other 
official act being peformed by him within this period of time. 
It may be proper to consider the rules of law governing this 
feature of the case, in view of the fact that the cause must nec- 
essarily be remanded fora new trial, and additional evidence 
may be offered on this point. 

The rule is well settled, that the official acts of an ofticer de 
Facto are just as valid, for all purposes, as those of an officer 

-de jure, so far as the public and third persons are concerned. 
Joseph v. Cawthorn, 74 Ala. 411, and cases cited. As observed 
by Sutherland, J., in Wileow v. Smith, 5 Wend. 231, * the affairs 
of society could not be carried on upon any other principle.” 

VoL. LXXVI. 
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It is sometimes very difficult to determine whether one claim- 
ing to exercise the duties of an office, is an officer de facto, or 
a mere usurper. The distinction is sometimes said to be, that 
the former claims to hold under color of election or appoint- 
ment, while the latter claims no authority or color of authority 
for his intrusion into possession of the oftice whose functions 
he undertakes to usurp.—eople v. Staton (73 N. C. 546), 21 
Amer. Rep. 479. The better and more modern view, however, 
is, that no color of election or appointment is needed to consti- 
tute one an officer de facto. While it is sufficient for such 
purpose, it is not a necessary pre-requisite. The true principle 
is, that there must be e/ther some color of election or appoint- 
ment, or else “an exercise of the office, and an acquiescence on 
the part of the public, for a length of time which would afford 
a strong presumption of at least a colorable election or appoint- 
ment.”— Wi/eow v. Smith (5 Wend. 231),21 Amer. Dee. 213; 
State v. Carroll (88 Conn. 449), 9 Amer. Rep. 409, 425. Or, 
as we tind the rule stated elsewhere, * the mere exercise of the 
functions of an office will not be sufticient to make a person a 
de facto ofticer, where there is no claim to the office under 
color of an election or an appointment, unless the exercise 
thereof has been open, notorious, and continued for such a 
length of time, without the public having interfered, as to jus- 
tify the presumption that the party was duly appointed.” 
Hildreth v. Melntire, 19 Amer. Dee. 61, and Nore on p. 68. 
In Rev v. Bedford Level, 6 East, 356, Lord Ellenborough de- 
fined an officer de fucto as “one who has the reputation of 
being the officer he assumes to be, and yet is not a good officer 
in point of law,” thus adopting the definition of Lord Holt in 
Parker v. ett, 12 Mod. 467, which was decided as far back as 
the year 1693. The detinition is one now fully recognized in 
England, and has been generally adopted by the American 
courts in its broadest and most liberal sense.— W7/eox v. Smith, 
21 Amer. Dee. 213: Jlildreth v. McIntire, 19 Amer. Dee. p- 
63, Norm; State v. Carroll, 9 Amer. Rep. 409. 

To constitute Nabors a de facto notary, within the above 
principles, he must either have acted under color of appoint- 
ment and claim of official right, or he must have continued to 
exercise the duties of his office, by public acquiescence, for such 
length of time and by such frequency of repetition as to afford 
reasonable presumption of his holding over under a re-appoint- 
ment. The first commission having expired, without any right 
in law to hold over, it could not, in our judgment, lend color 
for any length of time beyond its expiration. 

As observed by Butler, C. J., in State v. Carroll, 38 Conn. 
449 (s.c., Amer. Rep. 426, supra), it seems “ absurd to say that 
color from election or appointment can extend beyond the dis- 
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tinct and independent term for which the officer was elected or 
appointed—beyond the term when the election or appointment 
could be made operative, if legal.” Yet, although an expired 
commission is not color of title to office, still, if an elected or 
appointed public officer continues, without break, and without 
question by the public, to exercise the functions of the office 
after the expiration of his commission, this is a continued exer- 
cise of the duties of the office by acquiescence, and, under the 
modern rule, constitutes the person thus acting an officer de 
facto. In Brown v. Lunt, 37 Me. 423, a justice e of the peace, 
‘who held over without legal right or re-appointment, continued 
to act, and took an acknowledgment of a deed about two years 
after the expiration of his term of office. In Gilliam v. Ped- 
dick, 4 lred. (N. C.) 368, where an officer elected to hold for 
four years, without any right to, hold over, continued to exer- 
cise the duties of the office for about nine years, without re-ap- 
pointment or re-election, an official act performed by him was 
sustained upon the ground that he was an otticer de fucto, act- 
ing openly and notoriously in the exercise of the oftice fora 
considerable length of time, and his act in the particular case, 
which was recording a deed, concerned the rights of third per- 
sons or the public, and was therefore deemed to be as valid as 
the similar act of a rightful officer. 

It is manifest, moreover, that an appointment may often be 
presumed upon evidence which would fail to justify presump- 
tion of a popular election, because it is an investiture of oftice 
less public in its nature, and the whole doctrine imparting 
validity to the unauthorized acts of de facto otticers is one 
based on justice, necessity and publie policy, and is intended 
chiefly for the protection of an innocent public who may be 
iguorant of the ofticer’s defect of official title—Joseph v. 
Cawthorn, 74 Ala. 411. 

These general rules will probably be sufticiently specitie for 
the guidance of the court below upon another trial, and we 
need not, therefore, be more definite. 

It is a familiar rule of our criminal law, that no man who Ss 
attacked in his own dwelling-house, is compelled to retreat, 
order to invoke the benefit of the doctrine of uh ddenen 
In Jones v. The State(ante, p. 12), at the present term, we held 
that one’s place of business is deemed his dwelling, pro hac vice, 
and falls within the influence of the same principle. The de- 
fendant, Cary, being in his own law-oftice and place of business, 
was under no legal duty to retreat from any attack shown to 
have been made upon him by his adversary. 

A private person may arrest another, where a felony has 
been committed, and he has reasonable cause to believe that 


the person arrested committed it, or for any public offense 
VoL. LXXVI. 
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committed in his presence.—Code, 1876, § 4668. And he may 
arrest one for felony, on any day, and at any time. Upon 
making such arrest, it becomes every citizen’s duty to take the 
alleged offender, “ without unnecessary delay,’ ’ before a magis- 
trate. or to deliver him to a sheriff, constable, or other officer 
who may be authorized to make a lawful arrest, whose duty it 
is to “ forthwith take him before a magistrate.”—Code, 1876, 
$4671. Conceding that the defendant had lawfully arrested 
the man Wells, upon reasonable cause to believe that he was 
guilty of a felony, it was his duty to take him before a magis- 
trate without unnecessary delay, or to deliver him to Reynolds, 
who was a deputized constable, provided that it had been made 
to appear, under the rules above stated, that Nabors was a 
de fucto officer at the time he issued the warrant. The former 
eourse he did not distinctly elect to pursue, having retained the 
prisoner in his eustody for an entire day after his arrival at 
Montevallo. It was no excuse for his failure to deliver to the 
constable, that he was engaged, from about one o’clock in the 
afternoon until sun-set, in examining the prisoner, with the 
view of inducing him either to criminate others or himself in 
the alleged burglaries. Under the facts set out in the record, 
if the warrant was legal and valid, the constable had the right 
to have the custody of the prisoner; but otherwise, if the war- 
rant was void for want of a de facto official status in Nabors at 
the time he issued it. 

While a court has power to state admitted facts to the jury, 
in charging them, and, where the testimony is all in writing, 
to charge directly upon it, without referring its credibility to 
them ; yet, “when a question of fact is involved, dependent on 
oral testimony, the credibility of the evidence must be referred 
tothe jury ; and a charge assuming the credibility of the testimo- 
ny is erroneous, though it is clear and undisputed.” — Lidell v. 
The State, 70 Ala. 33; Bain v. The State, Ib. 4; 1 Brick. 
Dig, p. 336, $$ 8-9. In view of this principle, it was an inva- 
sion of the province of the jury, for the court to state what 
was shown or proved by the evidence in any of its phases. 

We can not see that a discussion of the other rulings of the 
court would facilitate proceedings upon another trial of this 
eause, which necessarily follows its remandment. The phase 
of the case, and the bearing of the charges, may be greatly 
changed by the evidence, and many of the principles involved 
are familiar in view of their repeated discussion.—Storey v. 
The State, 71 ee" 329; DeArman v. The State, Ib. 351; 
Clark’s Cr. Dig. p. 4, $ 26. 

The judgment of the Cirenit Court is reversed, and the 
cause is remanded. The defendant must, in the meanwhile, be 
retained in the custody of the law, until discharged by due 
process. 
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Cunningham v. The State. 


Indictment for Carrying Concealed Weapons. 


1. Carrying concealed weapons ; constituents of offense.—Under the 
statute against carrying deadly weapons ‘‘ concealed about the person” 
(Code, § 4109; Sess. Acts 1880-81, p. 38), a conviction can not be had 
on proof that the defendant, while riding on horseback along a public 
road, had a pistol in his saddle-bags. 


From the Circuit Court of Shelby. 
Tried before the Hon. 8. H. Sprorr. 


No counsel appeared in this court for the appellant, as far as 
the record and the dockets show. 


T. N. McCretian, Attorney-General, for the State. 


STONE, C. J.—The statute provides, that “any person who 
carries concealed about his person . . a pistol,” &c., “must 
be fined on conviction,” &¢.—Code of 1876, § 4109, as 
amended by act approved February 19th, 1881.—Sess. Acts, 38. 
The present case requires us to construe the phrase, * concealed 
about his person.” The testimony on which the conviction 
was had, sate that, “in the year 1882, the defendant was 
riding on one of the roads in said county, on horseback, and 
that he carried on the horse a pair of saddle-bags, and that in 
the saddle-bags he carried a pistol.” The court, at the written 
request of the solicitor, charged the jury, if they believed the 
evidence, they must find the defendant guilty. In this, the 
Circuit Court erred. ‘About the person,” must mean, that it 
is so connected with the person, as that the locomotion of the 
accused will carry the deadly weapon with him. This is the 
plain import of the words, in common parlance. The _per- 
nicious practice the legislature intended to interdict, was the 
facility it furnishes for prompt use of a deadly weapon, so 
concealed as to give no notice of its presence, and yet so 
accessible as to afford immediate use, when wanted. Possibly, 
the conduct proved was reprehensible; but it does not fall 
within the language of the statute, as its words are generally 
understood.— Owen v. State, 31 Ala. 387. 

Reversed, but not remanded. Let the accused go hence 
without day. 

VoL, LXXVI. 
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Dixon v. The State. 


Lndictment for Keeping Open Store on Sunday. 


iB Keeping open store on Sunday; constituents of offense.—A conviction 
may be had for keeping open store on Sunday (Code, § 4443), on proof 
of a single sale on that day, and even without proof of an actual sale, 
when the evidence satisfac torily shows that the defendant manifested, by 
word or deed, a willingness to afford access to customers, and to do bus- 
iness on that day ; but a single sale, made in an emergency, and fora 
specific purpose, would not be a violation of the statute ; nor can it be 
affirmed, as matter of law, that a single sale, without other evidence of 
criminal intent, would be a violation of the statute. 

2. Same; evidence explaining sale.-—A single sale of liquor being the 
only act proved against the defendant, he may show, as illustrating his 
intention, that he sold the liquor because of sickness in the family of the 
purchaser. 


From the Cireuit Court of Covington. 
Tried before the Hon. Jno. P. Hupparn. 


Jno. D. Garver, for the appellant. 


T. N. McCrietian, Attorney —— for the State, cited 
Snider v. The State, 59 Ala. 64; Com. v. Harrison, 11 Gray, 
308; 34 Ark. 447; 33 Mich. 279; B ish. ‘Seat. Cr. 1070a. 


SOMERVILLE, J.—The defendant is indicted for keeping 
open store on Sunday, in violation of section 4443 of the 
present Code (1876) of Alabama. The court, in effect, charged 
the jury, that the making of a single sale of merchandise 
without regard to the circumstances of the case, if done on 
Sunday, constituted a violation of the law. 

The design of the statute is to prevent the traffic of mer- 
chandise as a business on the Sabbath, excepting only the sale 
of drugs. By keeping “open store ” we are to understand the 
keeping of a store accessible to such as desire to enter for the 
oo of traftie.— Commonwealth v. Harrison, 11 Gray, 308 ; 
sishop Stat. Crimes (2d Ed.), § 1070a. It is immaterial 
whether the doors of the building are kept open or closed, save 
as an index of intention, or as affording a medium of proof ; 
or whether entrance is gained through a front or back door. 
It is sufficient, if the defendant discloses, by words or acts, his 
willingness to afford admittance to those who apply for the 
purpose of buying, or trading in merchandise, and keeps his 
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store in such condition that access to it may be had on the Sab- 
bath day.—Avoer v. The People, 78 Ill. 294. This being so, 
as said in Snider v. The State, 50 Ala. 64, one sale would con- 
stitute the offense. It might have been added, that the offense 
could be consummated without the making of any actual sale, 
although the making of satisfactory proof, in such a case, 
would be very difticult. 

We are of opinion, however, that a single sale does not, in 
all eases, violate the statute ; for it may be made in an emer- 
gency, and for a specific purpose, without a keeping of open 
store. It was competent for the defendant to prove that he 
sold the liquor to the witness, Clark, because of sickness in the 
family of the purchaser; in view of the fact that it illustrated 
his intention, in the absence of any evidence of other act of 
sale, or of his keeping his store open for access to other cus- 
tomers. The court erred in excluding this evidence, and also 
in the charge that a single sale, without other evidence of 
criminal intention, as matter of law, would constitute a viola- 
tion of the statute. 

Reversed and remanded. 


Ellis vw. The State. 


Indictment for Larce ny of flog. 


1. Wife's statutory estate; increase of domestic animals.—The natural 
increase of domestic animals, belonging to the statutory estate of a mar- 
ried woman (Code, §§ 2705-06), forms a part of the corpus, and does not 
belong to the husband. 

2. Larceny; ownership of property stolen.—In an indictment for the 
larceny of a domestic animal belonging to the statutory estate of a mar- 
ried woman, the ownership may be laid in the husband, who has a 
special property, or in the wife, who has the general ownership. 


From the Cireait Court of Dallas. 

Tried before Hon. Jonn Moore. 

The indictment in this case charged that the defendant 
“feloniously took and carried away a hog, the personal prop- 
erty of Tilda Davenport.” On the trial, as the bill of excep- 
tions states, issue being joined on the plea of not guilty, the 
State introduced Tilda Davenport as a witness, “ who testified 
in substance, among other things, that the hog alleged to have 
been stolen was her property; that she was a married woman 


at the time it was stolen, then and now living with her husband, 
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Zack Davenport; that she had bought and paid for a sow be- 
fore her marriage, and owned it at the time of her marriage; 
that after her marriage said sow had pigs, and the hog stulen 
was one of said pigs. This was, in substance, all the testimony 
as to the ownership of the hog;” and the court thereupon 
charged the jury, in substance, that the hog belonged to the 
statutory estate of the said Tilda Davenport, and the ownership 
was properly laid in her; to which charge an exception was 
duly reserved by the defendant. 


No counsel for the appellant appeared in this court, so far as 
the record and the dockets show. 


T. N. McCietian, Attorney-General, for the State, cited 
Gans v. Williams, 62 Ala. 41: Davis v. The State, 17 Ala. 
416; Lavender v. The State, 60 Ala. 61; 44 Ind. 469; 6 Vroom, 
N. J. 64. 


CLOPTON, J.—At common law, the wife could have no 
personal property in possession. [ler personal property in pos- 
session, and that in action, on reduction to possession, became 
the property of the husband. Therefore, at common law, an 
indictment for larceny must allege the ownership in the hus- 
band. By our statutes, the right and title to her separate statu- 
tory estate is secured to the wife; she has the general owner- 
ship. An action for damages to the property itself, as distin- 
guished from its use, must under the statute be brought in her 
name alone.—Zee v. Tanenbaum, 62 Ala. 501; Pickens v. 
Oliver, 29 Ala. 528. The natural increase of domestic animals, 
forming part of the corpus of her statutory separate estate, is 
the property of the wife.—Gans v. Williams, 62 Ala. 41. 

It has been held that ownership may be laid in the husband, 
if he has possession, because he has a special property.— Davis 
v. State, 17 Ala. 416; Lavender v. State, 60 Ala. 60. The 
case nade by the record is one where the general ownership is 
in one person, and a special property is in another. In such 
ease, the pleader may lay the ownership in either, at his elec- 
tion.—2 Bish. on Crim. Pro. § 728; 1 Whar. on Crim. Law, 
$ 932a; Petre and Hadden v. State, 35 N. J. L. R. 64. 

Affirmed. 
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Sills v. The State. 


Indictment for Retailing Spirituous Liquors without License. 


1. Sufliciency of indictment.—In an indictment for retailing liquors 
without a license (Code, § 4806), it is sufficient to charge that the de- 
fendant ** sold vinous or spirituous liquors, without a license, and con- 
trary to law.’ 

2. Exculpatory declarations of defendant.—The declarations of the 
defendant himself, at the time of the sale of the liquor, speaking of it as 
medicine, do not tend to prove that it was anything else than intoxicating 
liquor; and do not justify a charge based on the assumption that there 
was evidence tending to show that it was medicine. 


From the Circuit Court of Covington. 

Tried before the Hon. H. D. Crayton. 

“On the trial of this cause,” as the bill of exceptions states, 
“issue being joined on the plea of not guilty, the State intro- 
duced W. C. Loftin, as a witness, who testified that, within 
twelve months before the finding of the indictment, and in 
said county, he met the defendant, who was driving a buggy, 
selling pills, liniments, and other things, and asked him for 
some whiskey y; that defendant replied, ‘he had some medicine 
that would do him good,’ and thereupon produced from his 
buggy a bottle containing some liquid, out of which he (witness) 
took two drinks, or doses, drinking it from the bottle; that the 
bottle had no label on it, but was just such a bottle as is ordin- 
arily used for keeping whiskey in; that the liquid tasted just 
like whiskey, was in all respects like whiskey, and had the same 
effect upon him as whiskey; that no particular quantity was 
prescribed, or recommended to be taken; that he treated a 
friend at the same time to a drink, or dose, out of the —o 
and paid the defendant thirty cents for the three drinks, o 
doses; that he had been in the habit of drinking whiskey Pe 
many years, and was familiar with its taste, smell, and effects ; 
that the liquid sold to him by the defendant was whiskey, and 
contained no other material or ingredient that he could dis- 
eover. This being all the evidence, the defendant asked the 
court, in writing, to charge the jury, ‘that unless the evidence 
satisfied them, beyond all reasonable doubt, that the article sold 
. by the defendant to said witness was not a compound of whiskey 
and other articles of medicine, and that it was a vinous or 
spirituous liquor, then the defendant is not guilty ;° and further, 


‘that if the jury believe, from the evidence, that the defendant, 
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while he was in possession of said article sold by him to the 
witness, stated that it was medicine, and that there is no evi- 
dence that it was a vinous or spirituous liquor, then they should 
find the defendant not guilty... The court refused each of 
these charges,” and the defendant duly excepted to their 
refusal. 


W. D. Roserrs, for the appellant. 
T. N. McCretian, Attorney-General, for the State. 


SOMERVILLE, J.—The indictment charges, that the de- 
fendant “sold vinous or spirituous liquors, without a license, 
and contrary to law;” and this was sufficient, under the express 
provisions of section 4806 of the Code (1876).—-Powell v. The 
State, 69 Ala. 10; Ulmer v. The State, 61 Ala. 208. The de- 
murrer was, therefore, properly overruled. 

The evidence had no tendency to prove that the liquor sold 
by the defendant to the witness, Loftin, was anything else than 
whiskey, or other spirituous liquor of like taste and effect. 
There was no evidence that it was a medicine other than mere 
whiskey. The declarations of the defendant at the time of the 
sale, characterizing it as such, had no tendency to prove the 
fact. The charges requested were, for this reason, abstract, 
because they were unsupported by any evidence. They were, 
therefore, properly refused. 

Judgment aftirmed. 


Childs v. The State. 
Indictment Jor Carrying Concealed Weapons. 


1. Charge as to credibility of witness, when testimony is conflicting. 
The credibility of witnesses is entirely a question for the jury, under 
certain rules for weighing it which may be given them in charge; and in 
a criminal case, where the testimony of a witness for the prosecution is 
in conflict with the testimony of two witnesses for the defense, as to the 
same conversation or occurrence, a charge requested, instructing the 
jury that, if the three witnesses ‘‘are of equal credibility and weight, 
and the two latter conflict with the former on the facts of the case, they 
may disregard the evidence of the former,’ ‘‘ lays down a confusing and 
embarrassing standard for weighing the testimony,’’ and is properly re- 
fused, 

2. Charge as to testimony of witness partly false.—A charge requested, 
instructing the jury that, if they find the testimony of a witness false as 
to certain facts stated by him, or false in part, they ‘‘may discard all 
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his evidence,”’ is properly refused, since a false statement by a witness, 
though it may affect his credibility, does not require that his entire testi- 
mony should be discarded by the jury, unless it was known by him to 
be false, or was made with intent to deceive or mislead. 


” 


From the Cireuit Court of Limestone. 
Tried before the Hon. H. D. Crayton. 
The defendant in this case was indicted for carrying a pistol 
concealed about his person, and pleaded not guilty to the in- 
dictment. “On the trial,” as the bill of exceptions states, 
“the State introduced one Bill Redus as a witness, who testified, 
that at a church supper at Athens in said county, in September, 
1883, he saw the defendant draw a pistol from his pocket, 
change it a moment from one position to another, and put it 
back in his pocket ; that he, witness, while this handling of the 
vistol was going on, called the attention of Sip. David and Sam. 
Vright to it, and they three then talked about it. The de- 
fendant then introduced said Sip. David as a witness, who 
testified, that he was not at the church on the oceasion spoken 
of ; that he saw no pistol in the hands, or upon the person of 
the defendant, and that no such conversation teok place as that 
stated by said Bill Redus. The defendant further introduced 
said Sam. Wright as a witness, who testified that, on the oe- 
‘asion named by said Bill Redus, he saw no pistol on or about 
the person of the defendant, nor did he have any such conver- 
sation as that narrated by said Redus. The defendant then 
offered some other evidence, tending to show that he was not 
guilty. This was all the evidence in the case. Thereupon, 
the defendant — the court, in writing, to charge the 
ury as follows: 1. ‘If you should find that Bill Redus, Sip. 
David and Sam. W right are of equal credibility and weight, 
and the two latter conflict with the former on the facts of the 
ease, you may disregard the evidence of Bill Redus.’ 2. ‘If 
you find that Bill Redus’ evidence was false, as to his conver- 
sation at the church, about the pistol, with Sip. David and Sam. 
Wright, you may discard all his evidence.” 3. ‘If you find 
that Bill Redus’ evidence, as to Sip. David being at the church, 
or seeing the pistol, is false, you may disregard all his evidence.’ 
The court refused each of these charges as asked, and the de- 
feudant duly excepted to the refusal of each;” and these 
rulings are the only matters here presented for revision. 


No counsel appeared in this court for the appellant, so far as 
the record and the dockets show. 


T. N. McCietian, Attorney-General, for the State. 
STONE, C. J.—The first charge asked by defendant would 
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have required the jury to compare the testimony of one wit- 
ness with that of others, supposed to be in conflict, if the jury 
found them to be of “ equal credibility, or weight,’ and in- 
structed them, that in such event, they might ‘disregard the 
evidence of the criminating witness. The credibility of wit- 
nesses is entirely a question for the jury, under certain rules 
for weighing it, which may be given them in charge. The 
chi arge asked would have laid down a confusing and embarrass- 
ing standard for weighing the testimony. In Dorgan v. The 
State, 72 Ala. 173, we said, speaking of two charges requested, 
they “were certainly misleading, if not erroneous, and were 
properly refused. They are each obnoxious to the construction, 
that where one witness swears to the existence of a fact, and 
another witness, of equal credibility, or equally worthy of be- 
lief, swears to the non-existence of the same fact, the fact is 
not proved, unless there is other satisfactory proof of it, which, 
standing alone, would of itself be sufticient to establish the 
probability of its truth. In such cases, a very slight cireum- 
stance, or fact, might be sufficient to corroborate the one witness 
or the other, so as to produce a rational conviction of the truth 
or falsity of the fuctum probandum, when, standing alone and 
disconnected, it might weigh very little with the jury, and be 
totally inadequate for this purpose.” 

The second and third charges asked and refused, present 
substantially the same proposition. The language of the second 
charge is, “If you find that Bill Redus’ evidence was false, as 
to his conversation at the church, about the pistol, with Sip. 
David and Sam. Wright, vou may discard all his evidence.” 
The vice of these charges is, that they do not predicate enough. 
A statement made in mistake may be false, and yet it would 
not justify a disregard of all the witness might say. The 
principle invoked is the maxim, falsus in uno, falsus in omne- 
bus. In Grimes v. The State, 63 Ala. 166, this court, speaking 
of this maxim, said its true explanation was, that to justify the 
exclusion of entire testimony, because it is false in part, “ its 
falsity must result from design, and not from mere mistake, or 
infirmity, which affects only the character of the witness for 
accuracy.” We said further: ‘There are so many considera- 
tions affecting the credibility of a witness, that it is far better, 
and more promotive of the ends of justice, to have the jury 
free in each case to determine, in view of all the evidence, the 
witnesses whom they will credit, or the parts of the evidence 
of any witness which they will credit, and which they will 
discredit, than to fetter their judgment by inflexible rules, 
which may compel them to conclusions they would not other- 
wise reach.” It is certainly true, as shown by our every-day 
experience, that artificial, or arbitrary rules for determining 
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the truth or falsity of testimony, must be unsatisfactory and 
misleading. To warrant the application of the maxim, the 
alleged false statement must have been made knowingly, in- 
tentionally, or with a design to deceive, or mislead. Unless 
the jury believe such was, or must have been the case, then an 
erroneous statement does not, in and of itself, require by any 
absolute rule that the whole testimony must be disbelieved. 


The Circuit Court did not err in refusing these charges. 
Atlirmed. 


Bright v. The State. 


Indictment for Carrying Concealed Weapons. 
J] } 


1. Misnomer ; requisites of plea.—A plea in abatement on account of 
a misnomer must not only state the defendant’s true name at the time the 
lea is filed, but must also allege that he has hitherto been called and 
Sawn by that name, although it is not necessary to aver that he was 
baptized by that name. 

2. Specification of ground of demurrer ; presumption in favor of judg- 
ment.—When a demurrer is sustained to a plea which is defective, the 
grounds of demurrer specially assigned not being shown by the record, 
this court will presume that the particular defect was specially assigned. 

3. Amendment of plea; when exception is necessary.—The refusal of 
the primary court to allow an amendment of a plea is not revisable, in 
the absence of a bill of exceptions (Code, § 4978); and the proposed 
amendment must be set out, or so described as to show that it was not 
demurrable. 


From the Cireuit Court of St. Clair. 

Tried before the Hon. Leroy F. Box. 

The defendant in this case was indicted, by the name of 
Jasper R. Bright, for carrying concealed weapons ; and he filed 
a plea in abatement, duly verified by affidavit, as follows: “* Now 
comes the defendant, Jasper R. Bright, as he is in said cause in- 
dicted and called, and says that his name is not now, nor ever 
was, Jasper R. Bright ; and that he is not now, nor ever was, 
known or called by the name of Jasper R. Bright. but that his 
name is obert Bright.” The judgment on this plea is in these 
words: “Comes the State,” &c., “and the defendant pleads 
in abatement to said indictment a misnomer of his christian 
name, as set forth in said plea; to which plea the solicitor for 
the State demurs, on the grounds in said demurrer set forth. 
The defendant thereupon asked leave to amend said plea, which 
is refused by the court; and to which the defendant excepts. 


Thereupon, it is ordered by the court, that the said demurrer be 
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sustained ;” and the defendant thereupon pleaded not guilty. 
The record contains a memorandum by the clerk, stating that 
the demurrer “ was not written out, or, if it was, it is not with 
the file.’ A motion for a new trial was afterwards made, on 
the ground of alleged error in the ruling on the demurrer; and 
in this motion it is stated, that the ground of demurrer was, 
“that said plea does not state that defendant’s name had always 
been Robert Bright, but simply states it now to be Robert 
Bright.” The court overruled the motion. There is no bill of 
exceptions in the record. 


No counsel appeared in this court for appellant, so far as the 
record and dockets show. 


T. N. McCrietian, Attorney-General. for the State, cited 
Craig v. Blow, 2 Stew. 448; Mahoney v. O Leary, 34 Ala. 97; 
Jarman v. McMahon, 37 Ala. 431. 


SOMERVILLE, J.—The plea in abatement, interposed to 
the indictment by the defendant, is insufficient as a plea of mis- 
nomer. It should not only aver what the defendant’s name is 
at the time of the issue joined; but that he has always, or at 
least has hitherto, been called and known by such name. It is 
common practice to state that the defendant was baptized by 
such name, if such be the fact, but this is not now deemed neces- 
sary.—1 Bish Cr. Proe. (8d Ed.) $$ 792, 686; 2 Wharton’s 
Precedents, 1142. 

The demurrer to the plea was properly sustained. The rec- 
ord fails to disclose the particular grounds upon which it was 
based ; but these must be assumed to have been sufficient, as 
the plea was defective for the reason above assigned, and this 
court will make all proper presumptions to sustain the correct- 
ness of the rulings made by the lower court. 

The refusal of the court to allow the defendant to amend his 
plea is not revisable, in the absence of a bill of exceptions from 
the record. The point is one which could be reserved only in 
this manner.—Code, 1876, § 4978; Jarman v. MeMahon’s 
Adi’, 37 Ala. 481; Ex-parte Knight, 61 Ala. 482; Powell v. 
Asten, 36 Ala. 140; 1 Brick. Dig. 71, § 8. The record, more- 
over, fails to disclose the nature of the amendment proposed to 
be made by the defendant; and the action of the court in re- 
fusing to allow it can not be assumed to be erroneous, because 
the amendment may have been demurrable, and there is no 
error in reiusing to allow an amendment to which a demurrer 
would be sustained.— Beavers v. Hardie, 59 Ala. 570. 

Judgment aftirmed. 


= 
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West v. The State. 


Indictment for Murder. 


1. Dying declarations.—Under the evidence stated in the bill of ex- 
ceptions in this case, the declarations of the deceased, which were ad- 
mitted as dying declarations, were made under a sense of impending 
death, and were properly received as evidence. 

2. Admission or confession by third person.—The admission or confes- 
sion of a third person, that he committed the offense with which the 
accused is charged, not made under oath, though on his death-bed, is 
mere hearsay, and is not admissible as evidence for the accused. 

3. Charge as to circumstantial evidence.—A charge instructing the jury, 
in a criminal case, ‘‘ that circumstantial evidence is as good as any other 
kind of evidence; that, like positive evidence, it must produce in their 
minds conviction of guilt beyond a reasonable doubt, and that some 
text-writers hold it to be better than any other kind of evidence,’’—is 
free from error. 

4. Proof of venue.—In a criminal case, a judgment of conviction will 
not be reversed, because the bill of exceptions does not show that the 
venue was proved, when it does not appear that any question as to the 
venue, or as to the sufficiency of the proof, was raised or presented in 
the court below. 


From the City Court of Montgomery. 

Tried before the Hon. Tuos. M. Arrieron. 

The defendant in this case, John West, was indicted for the 
murder of Claiborne Wilson, by shooting him with a gun; 
and being tried, on issue joined on the plea of not guilty, he 
reserved a bill of exceptions, as follows: 

“The State introduced Morgan Gilmer as a witness, who 
testified as follows: In October last, witness went to the house 
of Claiborne Wilson, the deceased, and found him suffering 
from a gun-shot wound, from the effects of which he subse- 
quently died. Deceased said, repeatedly, that he was going to 
die. This was before a physician had been sent for. Witness 
said to him: ‘C'lath, you are going to die; and witness then 
sent for a physician, who examined the wound, and told Wilson 
he could not recover; to which Wilson replied, ‘7 know J am 
going to die” Witness told said Wilson, repeatedly, that he 
was going to die. Thereupon, the State offered to prove the 
dying declaration of said Wilson, to the effect that John West, 
the defendant, had shot him. The defendant objected to the 
admission of said declaration as evidence, but the court over- 
ruled his objection ; to which ruling the defendant duly excepted. 

“The defendant offered to prove by a witness, that he heard 
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one Dellick Jones say, on his death-bed, that he had killed said 
Claiborne Wilson, the deceased; to the admission of which 
evidence the State objected, and the court sustained the ob- 
jection; to which ruling of the court, excluding said evidence, 
the defendant excepted. 

“The court charged the jury, among other things, that cir- 
cumstantial evidence was as good as any other kind of evidence ; 
that, like positive evidence, it must produce in their minds con- 
viction of guilt beyond a reasonable doubt ; and that some text- 
writers hold that circumstantial evidence is better than any 
other kind of evidence. To this portion of the court’s charge 
the defendant duly excepted.” 

This is the entire bill of exceptions. 


No counsel appeared in this court for the appellant, so far 
as the record and the dockets show. 


T. N. McCretian, Attorney-General, for the State, cited 
Kilgore v. The State, 74 Ala. 1; Reynolds v. The State, 68 
Ala. 502; Snow v. The State, 58 Ala. 372; State v. Fitzhugh, 
2 Or. 233; JZudson v. The State, 3 Cold. Tom. 355; 1 Greenl. 
Ev. § 156; Banks & Wood v. The State, 72 Ala. 522; Hub- 
bard v. The State, 72 Ala. 164. 


STONE, C. J.—There is clearly no error in this record. It 
is fully proved that the declarations of the deceased, offered 
and given in evidence, were made under a sense of impending 
<— The ease is brought directly within the rule-—A‘/gore 

. The State, 74 Ala. 1. 

” Nor was the unsworn confession by another, that he had 
committed the crime, competent ev idence for the aceused. It 
was ; v. The State, 58 Ala. 372. 

The Psy given and excepted to, was free from error. 
Banks v. State, 72 Ala. 522. 

No question of venue was raised in the court below, nor is 
“<— question presented by any ruling of the court.— Hubbard 

’. The State, 72 Ala. 164. 

ay is no error in the record, and the judgment of the 
City Court must be affirmed. 

The day appointed for the prisoner’s execution having passed, 
it is ordered, that the sentence pronounced by the City Court 
be executed, in the jail-yard of Montgomery county, Alabama, 
between the hours of 10 o’clock a. m. and 2 o’clock Pp. M., on 
the thirteenth day of March next; and the sheriff of Mont- 
gomery county aforesaid is charged with the execution of this 
sentence, in the manner prescribed by law. 
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Gude v. The State. 
Indictment for Obstructing Public Road. 


1. Obstructing public road ; constituents of offense.—Although circun- 
stances might be shown which would authorize a conviction for obstruct- 
ing a public road, by placing a train of cars on or across it, and allowing 
them to remain for an unreasonable length of time (Code, § 4249); yeta 
conviction can not be had against the superintendent of a railroad com- 
pany, on account of such obstruction, when the evidence shows that it 
was done, not only without his assent or participation, but in violation 
of his express orders, by subordinate servants of the company, whom 
he punished for their disobedience of such orders. 


From the Cireuit Court of Jefferson. 

Tried before the Hon. S. H. Sprorr. 

The bill of exceptions in this case purports to set out all the 
evidence adduced on the trial, the substance of which is stated 
in the opinion. On this evidence, the defendant requested the 
court, in writing, to charge the jury, “that, if they believed 
the evidence, they must find the defendant not guilty.” The 
court refused this charge, and the defendant excepted to its 
refusal ; and this is the only matter here presented for revision. 


M. A. Porrer, for the appellant, cited Potter’s Dwarris on 
Statutes, 278, 281; Johnson v. The State,32 Ala. 583; Patter- 
son v. The State, 21 Ala. 571; Nall v. The State, 34 Ala. 262; 
Seibert v. The State, 40 Ala. 60; 71 Ala. 271. 


T. N. McCreray, Attorney-General, for the State, cited 
Thompson v. The State, 20 Ala. 54; Prim v. The State, 36 
Ala. 244. 


SOMERVILLE, J.—The defendant is indicted for willfully 
obstructing a public road, by placing, or causing to be placed, 
a car or train of cars across said road, contrary to the provi- 
sions of section 4249 of the Code, of 1876. 

If the question were necessary to be decided, we can not see 
that we would encounter any difficulty in arriving at the con- 
clusion, that there are circumstances under which one could be 
convicted of violating this statute, who willfully obstructs a 
public road by placing a train of cars across it, and allows such 
obstruction to remain there an unreasonable length of time. 
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Prim v. The State, 36 Ala. 244; Thompson v. The State, 20 

Ala. 54. 

In this case, however, there is no need for us to consider this 
question, because the record fails to disclose any evidence au- 
thorizing the jury to infer the participation or complicity of 
the defendant in the act which is alleged to constitute the 
offense charged. It is shown that the defendant was superin- 
tendent of an incorporated railroad company, the track of 
which crossed a public road. It is shown that the road was 
obstructed by cars, which were placed across it, and allowed to 
remain for some time, either by the subordinate agents of this 
company, or else of some other railroad which furnished cars 
to be loaded with coal and coke. The evidence shows, how- 
ever, not only that this was done without authority of the 
defendant, but in apparent disregard of his express orders to 
the contrary, and that he had punished such of these agents as 
violated these orders, by discharging or suspending them from 
the service of the company. The jury would not be author- 
ized to conclude from the facts in evidence that the defendant 
ever gave authority to any one to violate the statute.— Russell 
v. The State, 71 Ala. 348. 

The court, in our judgment, erred in refusing to give the 
charge requested by the defendant. 


Reversed and remanded. ’ 


Kilgrow v. The State. 
Seire Fucias against Bail, on Forfeited Recognizance. 


a Proceedings against hail on forfe ited recognizance.—The several 
statutory provisions prescribing the proceedings for the forfeiture of un- 
dertakings of bail in criminal cases (Code, §§ 4863-68), construed in con- 
nection with the provision which declares that the undertaking ‘ binds 
the parties thereto jointly and severally (Jb. § 4852), authorize the 
taking of forfeitures against the sureties, or one or more of them, with 
or without their principal. ° 


Arrrat from the Cireuit Court of Butler. 

Tried before the Hon. Jno. P. Hussarp. 

The record in this case sets out, Ist,a bond executed by 
Henry Morrison as principal, and B. F. Kilgrow and M.S. 
Barganier as his sureties, conditioned for the appearance of said 
Morrison at the next term of the Cireuit Court of Butler, “ and 
from term to term thereafter until discharged by law, to answer 
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indictment preferred against him in said court for burglary ;” 
which bond is in the penalty of $400, and was approved by the 
sheriff on the 26th April, 1879. The record next sets out a 
judgment rendered in said court during its November term, 
1880, which recites the execution of this bond, and the default 
of said Morrison to appear, and then proceeds, “ It is therefore 
considered by the court, that the State of Alabama, for the use 
of Butler county, recover of the said B. F. Kilgrow and M. 8, 
Barganier, on such undertaking, the sum of $400, unless they 
appear at the next term of the court, and show cause why this 
judgment should not be made absolute.” On this judgment a 
scire facias was issued, which is in regular form, and which 
was returned duly executed on said Kilgrow and Barganier. 
At the ensuing May term, 1581, as the minute-entry recites, an 
“ alias scire facias as to the defendant” was ordered, and the 
cause was “ continued by the bail.” After several continuances 
“by the defendants,” the following judgment was rendered at 
the November term, 1883, the cause being entitled “ Zhe State 
v. Henry Morrison, B. F. Kilgrow, M.S. Barganier :” “ Comes 
the solicitor for the State, and it appearing to the satisfaction 
of the court that, at the Fall term of this court, 1880, a condi- 
tional judgment of $400 was entered against the defendants in 
this case, as defaulting defendant and bail ; and it further appear- 
ing that notice of said conditional judgment has been duly 
served upon B. F. Kilgrow and M. 8. Barganier, two of the 
defendants in this case ; now, on this day, it is ordered by the 
court, that the forfeiture in this case be made final in the sum 
of $250; it is therefore considered by the court, that the State 
of Alabama, for the use of Butler county, recover of B. F. 
Kilgrow and M. S. Barganier the sum of $250, the amount of 
the undertaking made final by the court in this case, together 
with the costs,” &e. The appeal is sued out by said Kilgrow 
and Barganier jointly, and they here assign the judgment nisi 
and the final judgment as error. 


GamsiE & Ricnarpson, for the appellants.—The record 
shows that, after the principal defendant’s failure to appear, the 
State abandoned all proceedings against him, and pursued his 
sureties only. There was no forfeiture against him, no condi- 
tional judgment against him, and no notice to him of the pro- 
ceeding against his sureties. The remedy against bail is a civil 
proceeding, and the statutory forms must be followed.—Code, 
S$ 4863-68 ; Dover v. The State, 45 Ala. 252; Hatch v. The 
State, 40 Ala., 720; State v. Lloyd, Minor, 34; //ammons v. 
State, 59 Ala. 170. On the facts shown by the record, the 
criminal prosecution against Morrison has been discontinued. 
Drinkard v. The State, 20 Ala. 9; Hinson v. The State, 4 Ala. 
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671: Oliver v. Tutto, 5 Ala. 211; Hall v. The State, 47 Ala. 

660. The principal being discharged, the sureties can not be 

held liable. —2 Stew. 63 ; 3 Stew. 14; 9 Ala. 42; 34 Ala. 678 ; 

9 Wall. 21. 


T. N. McCretian, Attorney-General, for the State. 


SOMERVILLE, J.—Sections 4863-4868 of the present 
Code prescribe the form of procedure for the enforcement of 
forfeitures of undertakings of bail in criminal cases. A condi- 
tional judgment is authorized to be taken, under certain cir- 
cumstances, “against the parties to the undertaking,” the form 
of which is given ; and this may be made final by notice of its 
rendition to each of the defendants, or two returns of “ not 
found ” by the sheriff, which are made equivalent to personal 
service.—Code, 1876, $$ 4866-67. If these sections stood 
alone, we would be disposed to construe them to authorize only 
joint proceedings against all of the obligors to the undertaking 
of bail. Being purely statutory in their origin, and summary 
in their character, they would be subject to a strict construe- 
tion. 

We are of opinion, however, that the effect of section 4852 
of the Code, which is a part of the same subject-matter, and in 
juxta-position as a part of the same context, materially modifies 
this construction. This section provides that “the undertak- 
ing of bail binds the parties thereto jointly and severally” for 
the appearance of the defendant, which is the essence of every 
such undertaking under our statute. The purpose and effect 
of this declaration, we think, is to authorize the taking of for- 
feitures against any one or more of the obligors, including or 
excluding the principal.—Ave/pp v. The State, 49 Ala. 337. It 
was not error, therefore, to allow judgment to be taken against 
the sureties, without including the defendant himself, for 
whose faiiure to answer the forfeiture was taken. 

Judgment atiirmed. 


Hodges Brothers v. Coleman & Carroll. 


Attachment and Garnishment ; Contest of Garnishee’s An- 
swer. 
1. Garnishment against purchaser from fraudulent grantee.--When an 


at'achment is sued out against a merchant who has transferred his stock 
of goods, and a sub-purchaser is summoned as garnishee, but denies any 
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indebtedness or assets; his answer being contested, on the ground that 
the original sale by the debtor was fraudulent, that the garnishee bought 
with knowledge or notice of the fraud, and that he owes a balance on 
the price agreed to be paid by him; it is questionable whether a garnish- 
ment at law can reach such indebtedness ; and if it can be sustained, the 
rights of the intermediate purchaser can not be adjudicated in his ab- 
sence as a party. 

2. Same ; sufficiency of issue tendered.—In contesting the answer of 
such sub-purechaser and garnishee, an averment that he owes a balance 
for the agreed price of the goods, without more, does not show an indebt- 
edness to the defendant in attachment, and is demurrable as a specifica- 
tion on which issue may be joined. 

3. Burden of proof, and evidence of fraud.—Issue being joined on an 
allegation by the contesting creditor that the original sale was fraudulent, 
and that the sub-purchaser and garnishee had notice of such fraud, the 
burden of proof as to each of these facts, fraud and notice, is on the 
plaintiffs; and any evidence tending to show either fact is relevant and 
admissible. 

4. Notice of fraud ; constructive.—To charge a party with notice of 
fraud, it is not necessary that he should have actual notice, if he is 
chargeable with constructive notice; and this may be inferred from the 
knowledge of suggestive facts, which, if followed up, would have led to 
a discovery of the fraud; that is, facts of unusual or suspicious nature, 
having reference to the transaction sought to be impeached, and so 
related to it that, if faithfully pursued, and inquired into, they would 
have discovered its true character. 

5. Same ; information and inquiry.—As to the sufficiency of informa- 
tion to stimulate inquiry, the character of the person from whom it 
comes must be considered—that is, his relations and intimacy with the 
parties from whom direct information might naturally be expected, his 
connection with the particular transaction, his facilities for obtaining in- 
formation, and the degree of knowledge displayed by him ; and the infor- 
mation itself, whatever may be its source, must amount to something 
more than a vague and general statement that the title of the party pro- 
posing to sell is defective, or is subject to an equity. 

6. General rumor, or notoriety of notice.——General knowledge of a fact 
in a community is evidence tending to show notice of such fact, its exist- 
ence being otherwise shown; but general rumor that a particular sale 
was fraudulent, does not amount to general knowledge, or notoriety, and 
does not tend to show notice of fraud in the sale; nor is a general state- 
ment that a sale is fraudulent sufficient to put a purchaser on inquiry. 

7. Fraudulent sale of goods s facts putting sub-purchase ron inquiry. 
Unusual circumstances, outside of the ordinary routine of commercial or 
mercantile business—such as great haste in consummating the sale; the 
unusual time, night; the fact that the sale embraces the entire stock in 
trade of an old house; the fact that the purchaser offered, on the next 
morning, to re-sell the entire stock at a price greatly below the invoice 
rates—if known to the sub-purchaser when proposing to buy, should 
have suggested inquiry into the bona fides and validity of the sale; and 
that inquiry should have been directed, not simply to the question 
whether the transaction was fair and free from el but whether it was 
supported by a just and sufficient consideration, and whether any bene- 
fit was reserved to the vendor or grantor. : 

8. Sale by failing debtor to creditor ; validity as against other creditors. 
Suspicious circumstances—such as great haste, consummating the sale 
by night, selling the entire stock in trade, ete.—do not necessarily prove 
fraud in the sale, but may be explained away by satisfactory proof that 
the vendor owed the purchaser an honest debt, and that the agreed 
price was not greatly less than the value of the goods, it not appearing 
that any benefit was reserved to the vendor beyond what the law allows. 
VoL. LXXVI. 
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Within these limits, the law permits a creditor to be diligent in securing 
his debt from a failing debtor, though nothing be left for other creditors. 

9. Fraudulent sale of goods ; validity of re-sale to sub-purchaser.—If 
the sub-purchaser and garnishee, having knowledge or notice of suspi- 
cious circumstances attending the original sale by the debtor, made 
honest and diligent inquiry into them, and was satisfied that the sale 
was fair, supported by a sufficient consideration, and reserved no benefit 
to the grantor, his purchase wilt be protected, although the original sale 
may be declared fraudulent; and, on the other hand, if the original sale 
be held not fraudulent, no inquiry can arise as to the sufficiency of his 
inquiry into any suspicious circumstances attending it. 

10. Proof of sub-pure haser’s knowledge of suspicious circumstances : 
objection to question and answer.—A witness may be asked, ul the sub- 
purchaser knew, at the time he bought the goods, of certain specified cir- 
cumstances attending the original sale; and if it is not shown that he had 
the requisite opportunities of ascertaining the extent of the sub-pur- 
chaser’s knowledge, a motion to exclude his answer is necessary. : 

ll. Charge as to validity of re-sale to sub-purchaser.—A charge which 
instructs the jury that, if the original transaction was fraudulent, and if 
the sub-purchaser bought with knowledge of facts sufficient to put him 
on inquiry, then the jury should find for the attaching creditor, is errone- 
ous, since it dispenses with all necessity for inquiry, and holds the sub- 
purchaser liable without regard to the result of inquiries honestly prose- 
cuted. 

12. Sufficiency of inquiry by sub-purchaser.—The sub-purchaser can 
not be required to make inquiry of the defrauded parties, since he can 
not be presumed to know who they were, and, if known, they would not 
best understand the facts to be inquired about—that is, the fact and con- 
sideration of the alleged sale; and if the sub-purchaser exercised the 
necessary diligence and good faith in making inquiry, and was reasona- 
bly convinced that the transaction was fair and honest, it is not neces- 
sary to his protection that his informants should have known “all the 
facts in evidence tending to show fraud.’’ : 

13. Same ; advice of attorney.—When a party is put on inquiry, by 
knowledge or notice of suspicious circumstances, he can not safely rely 
on mere opinions that the transaction “is free from fraud,’’ or that he 
“will get a good title;’’ and when the transaction consists of matters 
en pais, the advice of an attorney is worth nothing, unless based on a 
knowledge of the facts such as he could testify to. 

14. Charge requiring explanation, or tending to mislead.—A charge 
which asserts a correct legal proposition, though expressed in language 
which has a tendency to mislead, is not a reversible error: the party 
complaining of it should ask an explanatory charge limiting its operation. 

15. Sale by debtor to creditor; validity as against other creditors, 
When a debtor, although insolvent, or in failing circumstances, makes 
an absolute sale of his property to a creditor, in payment of an antece- 
dent debt, by way of preference over other creditors, the debt being hon- 
estly due, the price or consideration received being fair and adequate, 
and no interest being reserved by the grantor, his mere fraudulent intent 
does not vitiate the conveyance, ‘because the act itself is legal, and fraud 
without damage gives no right of action. These concurrent facts abso- 
lutely rebut all inferences that might be drawn from attendant badges of 
fraud, and impart validity to the conveyance as an allowable preference 
of the particular creditor. ’ 


Arreat from the Cireuit Court of Pike. 

Tried before the Hon. Joun P. Hvunsarn. 

The appellants in this ease, as partners, sued out an attach- 
ment on the 9th December, 1881, against Jackson & Brother, 
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a mercantile partnership doing business at Troy in said county 
of Pike; and summoned Coleman & Carroll, the appellees, by 
process of garnishment, as the debtors of said Jackson & 
Brother. The garnishees answered, and denied any indebted- 
ness on their part to said Jackson & Brother, or any assets in 
their possession or under their control; but the answer was 
contested by the plaintiffs, and an issne was thereupon 
made up between the parties, as stated particularly in the 
opinion of this court. On the trial of this issue, a bill of ex- 
ceptions was reserved by plaintiffs, in which the facts are thus 
stated : 

“T. IH. Jones, a witness for the plaintiff, testified, in sub- 
stance, that on some night in December, 1881, between eleven 
and twelve o'clock, he was called on, at his residence in Troy, 
to assist in invoicing the stock of goods then in the store of 
said Jackson & Brother, and found, on his arrival at the store, 
that S. Bruner, IH. Strassburger, E. Jackson, L. Jackson, IH. 
Lyon, H. D. Green, and L. M. Baslinsky were there, and the 
invoicing had commenced ; that they worked all night, and 
completed the invoice about six or seven o’clock in the morn- 
ing; that he was called on, after the invoice was completed 
and footed up, and did witness two bills of sale of said 
stock of goods—one from said Jackson & Brother to 8S. Bruner, 
for a part, and the other from said Jackson & Brother to J. 
Loeb & Brother, for the other part; that said Strassburger was 
acting as agent for said Loeb & Brother, and that said stock 
invoiced, at cost, between 88,000 and 810,000. On eross-ex- 
amination of said Jones, counsel for the garnishees asked him, 
whether Coleman & Carroll knew, at the time of their pur- 
chase, that said stock had been invoiced at night, or anything 
about it. Plaintiffs objected to this question, on the ground 
that it sought to obtain a negative answer from the witness, as 
evidence to show that Coleman & Carroll had no notice of the 
taking of said invoice at night. The court overruled said ob- 
jection, and plaintiffs excepted. The witness answered, that 
Coleman & Carroll, so far as he knew, did not know that said 
invoice was taken at night. 

“W. L. Wilson, a witness for plaintiffs, testified that he was 
in business in Troy, two or three doors from Jackson & 
srother, for two or three years before December, 1881; that 
it was generally known in Troy, in the year 1881, that the 
financial condition of Jackson & Brother was not good ; that 
they bought a very heavy stock in the fall of 1881, apparently 
about three times as large as_ previous stocks ; that he saw, in 
the fall of 1881, several loads of goods leave their store in 
wagons,—one by a Mr. Hughes, at McDade’s Pond, Florida, 
and others by parties unknown to witness; that said goods were 
VOL. LXXVI. 
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packed in boxes, and not in the usual way when they sold in 
the usual course of trade ; and that it was generally rumored in 
Troy, on the morning after said invoice was taken, that Jack- 
son had sold to Bruner and Loeb & Brother, and that Bruner 
had employed counsel. It was admitted that H. ©. Bailey, 
agent of the Mobile & Girard Railroad Company at Troy, 
would testify, if present, that said Jackson & Brother, during 
the fall and early winter of 1881, shipped goods over r said road 
from Troy, at various times—some consigned to one Bern- 
heimer, at Union Springs, Ala.; some to one Lyon, Hatche- 
chubbee, Ala.; and some to one Harris, at Columbus, Ga.— 
that said shipments agregated about 9,000 Ibs., and extended 
over a period of several months; and that it was not usual for 
merchants at Troy to make shipments of goods from that place 
to points along said road. H. D. Green, a witness for plaintiffs, 
testified that, in the year 1881, he was cashier of the Pike 
County Bank, and is now ; that 8S. Bruner came to Troy, a few 
days before the transfer of said stock of goods, and came into 
said bank, and inquired of witness as to Jackson’s condition ; 
that witness told him, he thought Jackson could get over his 
troubles, if he could get some help; that Jackson had been 
rather embarrassed for the year 1881, his paper having gone to 
protest a short while before said transfer, and also a year or 
two before; that Jackson had accepted several drafts through 
said bank not long before the transfer; that he (witness) was 
present a part of the time when the invoice was taken, and 
signed the bills of sale as a witness ; and that said Bruner and 
Str assburger came in on the nine o’clock. train that night. Said 
witness stated also, on cross-examination, that he went with S. 
sruner, in the evening after the transfer by Jackson & Brother, 
gh to the store of Coleman & Carroll, and introduced him to 
W.S. Colman, of said firm, to whom Bruner then made propo- 
ibaa to sell said stock to him ; and that he (witness) told said 
Coleman, in the conversation, that he thought Jackson owed 
Bruner a good deal of money. Plaintiffs objected to this last 
statement made by said witness,” and excepted to the overrul- 
ing of their objection. “Said witness testified, also, that he 
told Coleman he thought it would be all right, and that he 
would get a good title: also, that Bruner had loaned Jackson 
some four or six thousand dollars.” 

Several other exceptions were reserved by the plaintiffs to 
rulings on evidence, which the opinion of this court renders it 
unnecessary to state. The plaintiffs introduced other evidence, 
also, tending to show fraud on the part of Jackson & Brother 
in the transfer of their stock of goods to Bruner and Loeb & 
Brother, but a statement of this evidence is not necessary to an 
understanding of the points decided by this court. It was ad- 
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mitted that, at the time said transfer was made, Jackson & 
Brother owed about $15,000, which was yet unpaid. It was 
proved that their debt to plaintiffs, amounting to about $1,300, 
was contracted for goods suld and delivered to them during the 
months of July, August, and October, 1881; and that in reply 
to inquiries as to their circumstances, at the time these pur- 
chases were made, they represented verbally to plaintiffs’ agent, 
and to pl: aintiffs themselves in w riting, th: at they were doing a 
good business, and that their financial condition was better than 
it had been for several years. 

The defendants introduced said Strassburger as a witness, 
who testified, in substance, that Jackson & Brother owed Loeb 
& Brother, at the time of said transfer, about $3,900, for goods 
sold and delivered, as shown by the books of Loeb & Brother, 
who were merchants in Montgomery, and that the goods w ere 
taken in payment of this indebtedness. The bill of exceptions 
further states, ** The garnishees then introduced the deposition 
of said S. Bruner, which is as follows ;” but the deposition is 
not set out. ‘“ W.S. Coleman testified, on behalf of the gar- 
nishees, that he bought said goods from said S. Bruner and 
Loeb & Brother, for his firm, on the evening of 2d Deeember, 
1881; that he paid sixty cents on the dollar for the groceries, 
and seventy cents for the dry-goods, on the invoice prices from 
said Jackson & Brother to them; that the purchase was con- 
summated about sunset that evening, and all the purchase- 
money was paid except about $1,700, which balance was paid 
about a movth afterwards; that said Bruner told him, 
during the negotiations, that Jackson & Brother owed him, 
and he took said goods in payment of this indebtedness, and 
that Strassburger made the same statement as to the goods he 
got for Loeb & Brother; that said Bruner also stated, during 
said negotiations, that he had a letter written by Rice & Wiley, 
attorneys, at Montgomery, stating that any person who would 
buy said goods would get a good title, and that the bills of sale 
had been drawn by said Rice & W iley after a full investiga- 
tion, and that he would be safe in making the purchase ; that 
he also inquired of E. B. Wilkerson, president of said bank, 
and of H. D. Green, eashier of said bank. and of W. C. W ood, 
if they thought there was any fraud in the transfer from Jack- 
son & Brother to Bruner and Loeb & Brother, or if he would 
run any risk in buying the goods from said Bruner and Loeb 
& Brother, and that each told him they thought there was no 
danger in buying said goods ; and that this was all the inquiry 
he made. There was other evidence, also, that Bruner and 
Loeb & Brother, during the day of the purchase by Coleman 
& Carroll, publicly tried to sell to other merchants in Troy, 
who bid upon the goods; and that they (Coleman & Carroll) 
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were advised by others that a purchase by them would be safe 

and all right.” 

On the evidence adduced, all of which the bill of exceptions 
purports to set out, and the substance of which is above stated, 
the plaintiffs asked the following charges to the jury : 

“1. If the transfer of the goods by Jackson & Brother to S. 
sruner and Loeb & Brother was made with the intent on the 
part of all of them to hinder, delay or defraud the creditors of 
said Jackson & Brother, and Coleman & Carroll afterwards 
bought the goods from said Brauner and Loeb & Brother with 
knowledge of the fraud, or knew of facts sufficient to [put] 
them on inquiry, then Coleman & Carroll are liable as gar- 
nishees, and the jury must find for the plaintiffs. 

“9. If the jury believe there was fraud, and that Coleman 
& Carroll knew of the fraud, or had knowledge of facts or 
circumstances sufficient to put them upon inquiry; then the 
law makes it their duty to have made inquiry from the proper 
sources; and if the jury believe that they, or either of them, 
did make inquiry, but the same was made only from parties 
connected with the frand, such inquiry does not protect them, 
but they should have gone to the parties defrauded. 

“3. If the jury believe, from the evidence, that either 
Coleman or Carroll had knowledge of facts or circumstances 
sufficient to put them on inguiry of the fraudulent intent, that 
was notice to them. 

“6. If the jury believe, from the evidence, that Coleman 
& Carroll had knowledge sufticient to put them upon inquiry 
that there was fraud, and that they, or either of them, made 
inquiries of E. B. Wilkerson, or IT. D. Green, although the 
evidence may show that, from the information they obtained 
from said Wilkerson or Green, there was no frand, yet this in- 
formation will not protect them, unless the jury believe, from 
the evidence, that said Wilkerson or Green knew all the facts 
in evidence tending to show fraud.” 

The court refused each of these charges, and the plaintiffs 
duly excepted to their refusal; and they also excepted to the 
following charge, which was given by the court on the re- 
quest of the garnishees: “If the jury believe, from the evi- 
dence, that on the 3d December, 1881, at the time Coleman & 
Carroll purchased the stock of goods from Strassburger and 
Bruner, they took the precaution to make an honest inquiry as 
to the right of said Bruner and Strassburger to sell said goods ; 
that, in making the purchase, they acted upon the advice of 
Rice & Wiley, who had been of counsel for Loeb & Brother 
and Bruner, and had prepared bills of sale from Jackson & 
Brother to them respectively ; that they also songht the advice 
of Col. E. B. Wilkerson and Capt. II. D. Green, who at that 
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time were connected with the only bank in Troy, and were ad- 
vised that they (Coleman & Carroll) would get a good title, 
and that there was no risk in making the purchase ; and that 
Coleman & Carroll made said purchase i in good faith, and paid 
a valuable consideration therefor, and had no purpose to hinder, 
delay or defraud, or to aid Jackson & Brother in hindering or 
defrauding their creditors, then the jury must find for the gar- 
nishees.” 

The sustaining of the demurrer to one of the specifications 
in the issue tendered by the plaintiffs, the several rulings on evi- 
dence to which they reserved exceptions, the charge given, and 
the refusal of the several charges asked, are now assigned as 
error. 


[Dec. Term, 





M. N. Carutsie, for appell: aterial to 
the plaintiffs, in this contest, He they as ec the goods 
in the hands of the garnishees, or the unpaid balance due on 
their purchase ; and they ought to have been allowed to contest 
each denial of the answer. If the garnishees still owed a bal- 
ance on their purchase, and there was fraud in the original sale 
by Jackson & Brother to Bruner and Loeb & Brother, the gar- 
nishees could not set up the defense of innocent purchasers 
without notice as to that balance. If there was fraud in the 
original sale, the title to the goods remained in Jackson & 
Brothers; and if the garnishees had no notice of that fraud, 
they are entitled to protection only to the extent of the pur- 
chase-money paid before notice, or before service of the gar- 
nishment.— Thames & Co. v. Rembert, 63 Ala. 561; Buford 

McCormick, 57 Ala. 428; Wells v. Morrow, 38 Ala. 125; 
Moore v. Clay, 7 Ala. 742; Story’s Equity, § 1502; Story’s 
Eq. Pl. § 805. (2.) That goods in the hands of a fraudulent 
grantee may be cathe by ‘garnishment, see Henry v. Mur hy 
& Co., 54 Ala. 246; Price ¢ v. Masterson, 35 Ala. 483 Taz- 
card v. Franklin, 2 Ala. 347; 1 Stew. & P. 189; 41 Ala. 242. 
(3.) Where the issue of fraud is involved, great latitude is al-. 
lowed in the range of evidence. grass v. Br. Bank, 
25 Ala. 161; Bump on Fr. Cony. 560-61. (4.) The first 
charge asked and refused asserts a correct proposition, and was 
justified by the evidence.—Aelly v. Lehman, Durr & Co., 68 
Ala. 192; Lomax v. LeGrand, 60 Ala. 543; Boggs ». Price, 
64 Ala. 517; Wade on Notice, $$ 27, 30. (5.) If the gar- 
nishees had notice of suspicious circumstances in the original 
sale, the extent of their inquiries for information became ma- 
terial; and it is submitted that they could not protect them- 
selves, as the court allowed them to do in its rulings on the 
charges, by showing that they made inquiries of Green, or Wil- 


kerson, or any other person not cognizant of all the material facts. 
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GarpNner & Wiry, contra.—(1.) The plaintiffs could not as- 
sail the validity of the transfer “ _ goods, and at the same 
time condemn the unpaid balance due from the garnishees. 
Godden v. Pierson, 42 Ala. 370; Sheppard v. Buford, 7 Ala. 
90. If they could do so, Bruner and Loeb & Brother should 
have been brought in by notice.— Molton v. Excott, 50 Ala. 77; 
Boyd v. Cobbs, : 50 Ala. 82; Simpson v. Tippin, 5 Stew. & P. 
208. (2.) The bill of exceptions purports to set out all the 
evidence, and fails to show fraud in the purchase by Bruner 
- Loeb & Brother from their common debtor.—Crawford 

. Kirksey, 55 Ala. 282; Lehman v. Kelly, 68 Ala. 192. That 
ve being valid, inquiry on the part of the garnishees 
was entirely unnecessary. It would be vain and useless for 
creditors to take property from their debtor in settlement of 
their just demands, if they were not allowed to dispose of it. 


STONE, C. J.—Hodges Brothers were creditors of Jackson 
& Brother, and sued out attachment against them. The ground 
of the attachment was, that Jackson & Brother had fraudu- 
lently disposed of their property. The only levy of the attach- 
ment was a service on Coleman & Carroll as garnishees. Cole- 
man & Carroll, being partners, made a joint answer to the gar- 
nishment, in which they say, that they were not indebted to 
the said defendants, Jackson & Brother, at the time of the ser- 
vice of the garnishment, nor at the time of making the answer, 
and would not be indebted to them in future by contract then 
existing, and that they had not in their possession, or under 
their control, personal nor real property, nor things in action, 
belonging to the defendants, nor did they have at the time of 
the service of the garnishment. This answer was controverted 
by the oath of plaintiffs’ counsel, that he believed it to be 
untrue. 

Plaintiffs in attachment tendered an issue, in which they 
averred that the answer was untrue, “inthis: that at the time of 
service of the writ of garnishment, the said Coleman & Carroll 
were in possession of a stock of goods, wares and merchandise, 
which they claim to have bought from one Bruner and J. Loeb 
& Brother, who claimed to have bought from defendants. But 
plaintiffs aver that, in fact, there were no sales of said goods, 
either by Jackson & Brother to said Simon Bruner and J. 
Loeb & Brother, nor by said Simon Bruner and J. Loeb 
& Brother to said Coleman & Carroll; but, if there were 
such sales, then said plaintiffs [aver] that the transfer of said 
_ of goods, &e., to said Bruner and said J. Loeb & Brother 

ras for the purpose of hindering, delaying, or defranding the 
pone th of said Jackson & Brother, and that said W. S. Cole- 
man and J. 8. Carroll had notice of the same. Plaintiffs aver 
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that, at said time, there was a balance due said Bruner and J, 
Loeb & Brother by said Coleman & Carroll.” Garnishees 
took issue on the first of the above specifications, and demurred 
to the second. The Cireuit Court sustained the demurrer, and 
that ruling presents one of the errors assigned. 

It will be observed that the first of the specitications relies 
for recovery on the averment, that there was either no sale 
from Jackson to Bruner and Loeb, and from Bruner and Loeb 
to Coleman & Carroll, or that the sale from Jackson to Bruner 
and Loeb was fraudulent, and that Coleman & Carroll pur- 
chased with knowledge of that fact. Each of these phases of 
the averment seeks to show that the merchandise itself, in the 
hands of Coleman & Carroll, was subject to be seized and sold 
under plaintiffs’ attachment. If the plaintiffs succeeded in 
making good that averment, then it would have been the duty 
of the court to render judgment of condemnation, and that 
the goods be delivered up on demand, and sold by the sheriff 
in satisfaction of plaintiffs’ claim.—Code of 1876, $$ 3295 et seq. 
Such proceeding seeks no money judgment against the gar- 
nishee, in the first instance. It seeks to discover property, ‘and 
make it liable. Not so the second specification. If sutticient 
in its averments, it seeks to show that Coleman & Carroll are 
indebted, and seeks to recover a money judgment against them. 
In other words, that they are, in effect, indebted to Jackson & 
Brother. 

It is contended for garnishees, that garnishment at law is 
not the proper process for reaching a liability, such as plaintiffs 
seek here to establish. The argument is, that inasmuch as 
plaintiffs, to maintain their claim, must set aside and avoid the 
sale from Jackson to Bruner and Loeb, for fraud, thus leaving 
the ownership of the goods in Jackson, and converting Cole- 
man & Carroll into purchasers from the latter, this would be 
to claim both against and under the alleged sale to Bruner and 
Loeb. Against it, in this, that it passed no title to them; 
under it, in this, that it enabled them to sell the goods to Cole- 
man & Carroll, and thus create a debt from the latter to 
Jackson, whom they did not know in the transaction. It is 
questionable if garnishment at law is rye enough for such 
redress as this.—Godden v. Pierson, Ala. 370. And it is 
equally questionable, whether such hohe will withstand 
the test, that garnishment at law can condemn only such lia- 
bility as will ‘support debt, or indebitatus assumpsit, by the 
defendant debtor against the garnishee.—1 Brick. Dig. 175, 
$$ 313, 314; Simpson v. Tippin, 5 Stew. & Por. 208; Jones 
v. Crews, 64 Ala. 368. And if such proceeding could, in any 
case, be maintained, the rights of the intermediate party— 


Bruner and Loeb in this ease 
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without first bringing them in by notice.—Moore v. Escott, 50 
Ala. 77; Boyd v. Cobbs, Ib. 82. 

We need not, however, consider or decide the question last 
above raised. The entire averment is, that “there was a bal- 
ance due said Bruner and Loeb & Brother from Coleman & 
Carroll.” Not a word said as to the consideration, or occasion 
of such balance of indebtedness. That the garnishees were 
indebted to Bruner and Loeb, certainly would not, without 
more, show that such indebtedness should be condemned for 
the payment of Jackson’s debt. This averment, to be good, 
should have been made sufficient in itself. The demurrer to 
this specification was rightfully sustained; and by that ruling, 
this case, in the court below, was narrowed to the inquiry, had 
Coleman & Carroll, when summoned as garnishees, merchan- 
dise in their possession, which should be condemned to the 
payment of Jackson’s debt to plaintiffs. This inquiry made it 
necessary to determine, first, whether the sale to Bruner and 
Loeb was bona fide, or fraudulent; and, second, if fraudulent, 
were Coleman & Carroll bona jide purchasers for value, without 
notice. On each of these issnes—fraud, or mala fides in the 
sale by Jackson to Bruner and Loeb, and notice of such fraud 
traced to Coleman & Carroll—the burden of proof was on the 
attaching plaintiffs. 

Notice, to be sufticient, need not always be actual. On the 
contrary, it is sufficient if it be constructive, or if it be shown 
that the party sought to be charged had knowledge of sug- 
gestive facts, which, if followed up, would have led to a dis- 
covery of the fraud. Ts come within the clause last expressed, 
the known fact or facts must be of unusual or suspicions nature, 
must have reference to the transaction sought to be impeached, 
and must so relate to it as that, if faithfully pursued and in- 
quired into, they will lead to a knowledge of the fraud com- 
mitted. Bear in mind, we are dealing now with the second 
phase of the inquiry—the question of notice to Coleman & 
Carroll, of a fraud perpetrated by Jackson and Bruner and 
Loeb on Hodges Brothers—the proof of which fraud is an en- 
tirely different matter, dependent on entirely different testimony. 
We are dealing with this question, as if fraud in the sale from 
Jackson to Bruner and Loeb was conceded. It follows, that 
any testimony, lawful in form, tending to prove either of these 
disputed facts, ought to have been admitted. 

On the question of information, sutticient to stimulate in- 
quiry, two questions arise: first, the character of the person 
from whom the information comes—namely, his relations and 
intimacy with the parties from whom direct information might 
naturally be expected to come ; his connection with the trans- 
action, and his facilities for obtaining information, as well as 

8 
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the degree of knowledge he displays, should all be considered, 
before the party contemplating a purchase can venture with 
safety to utterly disregard his advice. Notice coming froma 
friend or relation of the adverse claimant may be sufficient, 
while the vague reports of mere strangers have been adjudged 
not enough to charge the conscience of the purchaser.— Wade 
on Notice, § 28. 

Whatever be the source of information, to be effectual asa 
substitute for actual notice, it must amount to something more 
than a vague statement that the vendor's title is subject to an 
equity. Coming even from the guardian of an equitable 
claimant, the mere warning to the proposed purchaser that he 
will purchase at his peril, has been decided to be insufficient. 
Wild or general statements like these could not put the party 
upon inguiry, for the reason that they do not tend to direct his 
attention to any specific source of knowledge; and it is con- 
trary to reason and common sense, that one should be prevented 
from purchasing, by what he might fairly regard as the idle 
gossip of busy bodies.—/d. §¢ 29; 2 Brick. Dig. 520, $$ 183, 
190. 

In this case, it would seem that Coleman & Carroll did in- 
stitute inquiry, before they made their purchase. The ques- 
tion raised in the charges is, mainly, that they did not prosecute 
the inquiry far enough, nor trace it to the proper source of 
obtainable information. The notice of circumstances, which 
it is claimed should have put them on inquiry, is predicated 
mainly of the time of the alleged sale by Jackson Brothers, 
and of the haste and other circumstances attending it. To 
these must be added, the unusual sale and shipment of consid- 
erable parts of their stock of merchandise, before the final sale. 
It was also attempted to be proved that, on the morning after 
the alleged sale at night, it was rumored in the town that the 
sale was fraudulent. General knowledge of a fact in a com- 
munity may be proved,as evidence tending to trace notice of 
such fact, its existence being otherwise shown.—1 Brick. Dig. 
847, $$ 616, 617, 618, 619. General rumor that a particular 

sale was fraudulent, does not amount to general knowledge, or 

notoriety, and is not legal evidence tending to show notice. 
Nor is the mere general ‘statement that a transaction is fraudu- 
lent sufficient to put a contemplated purchaser on inquiry, for 
the reason that such notice does not tend to direct attention to 
any specific source of knowledge. 

We do not mean, in what we have said, to announce, as mat- 
ter of law, that there were no circumstances attending this 
transaction, which should have put Coleman & Carroll on in- 
quiry. The haste with which the transaction was gotten up 
and consummated ; the time chosen ; the fact that a mercantile 

VoL. LXXVI. 








‘erm, 


red, 
with 
om a 
lent, 
lged 
Jade 


asa 
nore 
oO an 
able 
t he 
ent. 
arty 
> his 
con- 
ited 
idle 
183, 


in- 
ues- 
‘ute 
» of 
Lich 
ited 
ers, 
To 
sid- 
ale. 
fter 
the 
>m- 
» of 
ig. 
ilar 
or 
ice. 
du- 
for 
| to 


1at- 
his 
in- 
up 
‘ile 





1884. ] OF ALABAMA. 115 


[Hodges Brothers v. Coleman & Carroll. ] 


firm of some years standing should cease to exist by a sweeping 
sale of its entire merchandise in the night time; the additional 
fact, that the purchasers did not propose to continue the busi- 
ness, but offered to resell the goods in a lot, at a price greatly 
below invoice rates; these, together with any other cireum- 
stances outside of the usual, mercantile routine, to the extent 
they may be shown, or fairly presumed to have been known to 
Coleman & Carroll, should have suggested inquiry. Inquiry, 
not in the brief formula, ‘Is this transaction fair, and free 
from fraud?’ but inquiry as to the consideration upon which 
the sale was rested. If, in such inquiry, fairly and honestly 
conducted, the transaction appear to be fair—seem to rest upon 
a just and sufticient consideration, and reserve no benefit to the 
grantor, other than what the law would secure to him, then he 
may purchase with safety, although the original transaction 
may be afterwards shown to be fraudulent. The law exacts 
of him honesty of purpose, and reasonable diligence, not infal- 
libility. 

Nor do we intend to intimate that, in the original sale from 
Jackson to Bruner and Loeb, there was necessarily fraud. All 
the attending circumstances of suspicion may be explained 
away, if there be satisfactory proof that Jackson in good faith 
owed the alleged debts to Bruner and Loeb, that in payment 
thereof he sold the merchandise to them at not greatly less 
than their value, and it be not shown that he reserved or se- 
cured a benefit to himself. Within these restrictions, the law 
allows a creditor to be diligent—extra-diligent, if he will—to 
secure his own just claim against a failing debtor, even though, 
in doing so, he leave nothing with which to pay other debts. 
But, to maintain their purclase, the burden was on Bruner 
and Loeb, and if they had notice, under the rules above, on 
Coleman & Carroll, to prove the existence of such debts from 
Jackson to Bruner and Loeb. We do not mean to say that, in 
all conditions, this duty would rest on Coleman & Carroll. 
Their liability and duty would depend on the diligence and 
fidelity with which they prosecufed inquiry, as declared above. 
Of course, if they prove that Jackson owed the alleged debts, 
that in payment of them he sold the merchandise, at a price 
not materially below its value, and there is not shown to have 
been reserved a benefit to Jackson, beyond what the law secures 
him, then the title of Bruner and Loeb was good, and the title 
of Coleman & Carroll is placed beyond the reach of Jackson’s 
ereditors.— Crawford v. Kirksey, 55 Ala. 282; Thames v. Rem- 
bert, 63 Ala. 561; Lehman v. Welly, 68 Ala. 192. 

It only remains to apply these principles to the several rul- 
ings of the court to which exceptions were reserved. 

The question put to the witness Jones was not objectionable 
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in itself. It may have been more naturally a question that 
should have come from the other side, if the witness knew, or 
was supposed to know, any thing in reply to it. Coleman & 
Carroll’s knowledge of suspicious circumstances was within 
the issue being tried by the jury, and any lawful testimony 
tending to prove it, no matter by whom offered, was compe- 
tent. Hence, the question was not objectionable. The admis. 
sibility of the answer was a different question, which could 
have been raised only by a motion to exclude it from the jury. 
It is not shown the witness had ample opportunities of knowing 
the extent of knowledge Coleman & Carroll had, of the matter 
inquired about.— Ward v. Reynolds, 32 Ala. 384. The answer 
given falls within the rule declared in @i/bert v. Gilbert, 22 
Ala. 529. But, as there was no motion to reject the answer as 
evidence, there is nothing for us to review. 

Defendants were permitted to prove that, while Bruner and 
Loeb’s agent were making proposals to sell the goods to Cole- 
man & Carroll, Green, cashier of a bank in the place, informed 
them “that he thought Jackson owed Bruner a good deal of 
money.” This was objected to. Offered, as it was, for the 
purpose of showing that Coleman & Carroll were making in- 
quiry as to the fairness of the transaction, this was competent 
evidence. Its sufticiency was for the jury. It was not legal 
evidence that such debt in fact existed. There was no error in 
the other rulings on evidence. 

The first and third charges asked by plaintiffs, and refused, 
present substantially the same question. Each of them affirms, 
that if the sale from Jackson to Bruner and Loeb was fraudu- 
lent, and if Coleman & Carroll bought the goods with knowl- 
edge of sufficient facts to put them on inquiry, then the jury 
must find for the plaintiffs. If these charges are correct, then 
it would seem that parties, thus notified of suspicious cireum- 
stances, need not pursue the inquiry, as it can accomplish noth- 
ing. Pursuing the inquiry can not benefit them, because, ac- 
cording to the language of the charges, having knowledge of 
facts sufficient to put them on inquiry, their liability is ” fast- 
ened, no matter what discoveries the inquiry might lead to. 
Such is not the rule, as we have shown above. The sense and 
policy of the rule are, that parties having notice of such sus- 
picious facts or circumstances, must not ‘blindly or recklessly 
disregard them. They must honestly and diligently make in- 
quiry—inquiry of persons best calculated to give information 
—before hazarding a purchase. And if upon such inquiry, 
honestly and diligently made, the transaction seem to be fair 
and upon ‘a proper consideration, then the purchase may be 
safely made, even though it be afterwards shown that the first 


sale was in fact fraudulent. It is only when known suspicious 
VoL. LXXVI. 
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facts and circumstances are entirely disregarded—facts and cir- 
cumstances which, if followed up, would probably lead to a 
discovery of the fraud; or, when such suspicious facts and cir- 
cumstances followed up, lead to confirmation of the fraud, or 
the inquiry is conducted so heedlessly and imperfectly as to 
lead to no satisfactory explanation of the attendant suspicious 
facts and circumstances, that notice of facts sufficient to put 
one on inquiry is the equivalent of notice of the frand itself. 
We are speaking now of suspicious matters én pazs, and not of 
such defects as will necessarily be discovered, in tracing a chain 
of title backward. The hypothesis of the charges is not broad 
enough. The known facts must not only be such as to put on 
inquiry, but they must so relate to the transaction as to point 
to its trne nature, and must be such as, if honestly and dili- 
gently pursued, will lead to a discovery of the fraud. As sug- 
gested above, the most important inquiry in this case was, the 
fact and amount of indebtedness from Jackson to Bruner and 
Loeb, and whether the transaction was a real sale, on fair con- 
sideration, reserving no benetit to Jackson. The charges as 
asked were misleading, and were rightly refused.— Crawford 
v. Nirksey, 55 Ala. 282; Lehman v. Nelly, 68 Ala. 192. 

The fault of the second charge is, that it required Coleman 
& Carroll to inquire of the parties defrauded. It could not be 
presumed they would know who were the parties defrauded, 
nor that such defrauded parties would best understand the 
factum and consideration of the alleged sale. These, as we 
have shown, were the proper subjects on which Coleman & 
Carroll should have made inquiry. 

Diligence and good faith were what the law required of 
Coleman & Carroll, in making inquiry. If they come up to 
this standard, and were reasonably convinced the transaction was 
fair and honest, it was not necessary to their protection that 
their informants should know “all the facts in evidence tending 
to show fraud.” The sixth charge was properly refused. 

In what we have said above, we have simply pronounced on 
the various rulings of the court. The sutfticiency of the in- 
quiry was sought to be raised by.some of the charges, but, in 
such case, the charge was burdened with something else, which 
forbade its being given. 

The charge given at the instance of the garnishees presents 
the only remaining question. We have stated above what are 
the main inquiries in this case. First, was the sale from Jack- 
son to Bruner and Loeb bona fide? In other words, did Jack- 
son in fact owe them, as is claimed, and did he sell them the 
goods at a price not materially below their value, in payment 
of such indebtedness? If this be so, notwithstanding the cir- 
cumstances attending the sale, if no benefit, other than the 
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payment of his debts, was secured to Jackson, then the trans. 
action was fair in law, and Coleman & Carroll ought to recover, 
no matter how suspicious the transaction looked, or what knowl- 
edge they had of it. Such actual sale, on such consideration, 
although a preference of two, at the expense of all other cred- 
itors, the law allows. If such sale, on such consideration, be 
found to exist, then the jury need inquire no further, but 
should find for the garnishees. 

Suppose, however, this part of the transaction is not. suf- 
ficiently shown to the satisfaction of the jury. Then the good 
faith with which Coleman & Carroll purchased becomes a 
material inquiry. The charge we are considering presents this 
question. Said charge asserts the right of Coleman & Carroll 
to a verdict, on the following hypothesis of facts: ** That Cole 
man & Carroll took the precaution to make an honest inquiry 
as to the right of Bruner and Strassburger to sell said goods; 
that in making the purchase they acted on the advice of R. & 
W., who had been of counsel for Loeb & Brother and Bruner, 
and had prepared bills of sale from Jackson & Brother to them 
respectively; that they also sought the advice of Col. E. B. 
Wilkerson and Capt. H. D. Green, who at that time were con- 
nected with the only bank in the city of Troy, and were ad- 
vised that they (Coleman & Carroll) would get a good title, 
and there was no risk in making the purchase; and that said 
Coleman & Carroll made said purchase in good faith, paid a 
valuable consideration therefor, and had no purpose to hinder, 
delay or defraud, or to aid Jackson & Brother in hindering or 
defranding their creditors.” 

We were, at first, inclined to hold this charge faulty, in that 
its recital of advice sought and obtained, was not of the facts 
which constituted the transaction” Mere opinions that a trans- 
action is free from fraud, or that a purchaser will get a good 
title, is not the sort of information one must seek, when the 
facts and circumstances put him on inguiry; and when the 
transaction consists of matters 7m pazs, as this did — when con- 
sideration and motive are the tests by which legality is de- 
termined—an opinion on the whole case, even by an attorney, 
that it is valid or legal, is worth nothing, unless based on a 
knowledge of the facts, such as he could testify to. We do 
not wish to underrate the value of legal advice. When given 
on undisputed facts, or on facts stated as true, then it should 
have its due weight. It is professional, or skillful knowledge. 
When, however, the validity of the sale depends primarily on 
the consideration it rests on, and, secondarily, whether any 
benefit is thereby secured to the insolvent seller, no one, not 
having personal knowledge of the actual consideration, and of 


the entire terms of the agreement of sale, can pronounce on 
VoL. LXXVI. 
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its validity. That is but a legal determination, after the facts 
are ascertained, and can not, before such ascertainment, become 
the subject of unqualitied professional advice. The hypothesis, 
however, goes farther, and predicates honest inquiry and good 
faith, as elements of the defense. The charge may have been 
misleading to the average mind. If so, it presented a case for 
an explanatory charge, explaining and limiting its operation. 
1 Brick. Dig. 344, § 129; Callan v. McDaniel, 72 Ala. 96. 
We said above that the first inquiry in this case was, the 
question of indebtedness from Jackson & Brother to Bruner 
and Loeb, whether it was reasonably commensurate with the 
value of the goods purchased, and then, rebuttingly, whether 
any benefit was reserved to Jackson beyond what the law would 
secure to him. We said further, if the first two of these in- 
quiries be found aftirmatively, and the last negatively, then the 
title of Bruner and Loeb was unassailable, and necessarily 
the title of Coleman & Carroll is good. We said this, with 
the intention that it shall be understood, and become a rule, to 
the full extent it imports. The law gives to a failing debtor 
the right to prefer one or more creditors, to the entire exclusion 
of all others, provided he keeps himself within the boundaries 
above prescribed. All he does, then, is lawfully done; and 
the omitted creditors have no right to complain,so far. While 
he is paying an honest debt with his own effects—all of them, 
if you please—at a reasonably fair valuation, and reserving to 
himself no benefit, he wrongs no one—takes from no one any 
thing he has a right to claim. Can any unpaid creditor com- 
plain of this, simply because the seller may have had a secret 
motive for doing it, which did not benefit the seller pecuniarily ? 
What injury can such secret motive do to a non-preferred 
creditor? The act, we have seen, is lawful. Can human 
tribunals set aside a transaction, lawful in itself, because the 
actors had an evil mind in doing it¢ Can there be frand in 
doing a lawful act, even though it be prompted by an evil 
motive, or badges of fraud, which injures no one and can in- 
jure no one, and withholds from no one any thing that he can 
lay claim to? “ Fraud does not consist in mere intention, but 
in intention carried out by hurtful acts—Bump Fraud. Con., 
3d ed., 19. “Acts which are done in pursuance of a statute, 
‘an not be deemed frandulent.”—/%. 29. “An assignment for 
the benetit of creditors, may be made for the express purpose 
of defeating an execution. The creditor may be battled, or 
even eventually lose his debt, but there is no obstacle interposed 
between him: and any property which belongs to the debtor.” 
7b. 21. “Fraud without damage is not sufficient to support 
an action, nor is it ground for relief in equity. Fraud can 
never, in judicial proceedings, be predicated of a mere emotion 
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of the mind, disconnected from an act occasioning an injury 
to some one.”’—3 Wait Ac. & Def. 442, 453, and authorities 
cited ; 1 Bouv. Law Dic., Fraud, 614, § 9; Pasley v. Freeman, 
2 T. R. 23; Lehman v. Kelly, 68 Ala. 192 ; Seaman v. Nolen, 
Ib. 463; Chamberlain v. Dorrance, 69 Ala. 40; Crawford ». 
Kirksey, 55 Ala. 282; Holbird v. Anderson, 3 T. KR. 235; 
peice v. Hart, 21 Penn. St. 495; Wood v. Dizxie,7 
Adol. & Ellis (653 Eng. Com. Law), 892; /owitz v. Ellinger, 
31 Md. 492; Gassett v. Wilson, 3 Fla. 235; Wheaton »v, 
Neville, 19 Cal. 42. 

There is no error in the record, and the judgment of the 
Circuit Court is affirmed. 





SOMERVILLE, J.—There has been some confusion hereto- 
fore in the statement of the rule by which the validity of 
alleged fraudulent conveyances made by debtors to their cred- 
itors should be tested. I understand this rule, as stated in the 
opinion of the Chief-Justice in this case, to be substantially as 
follows: When a debtor, although insolvent, or in failing cir- 
cumstances, makes an absolute sale of his property toa creditor, 
in payment of an antecedent debt, by way of preference over 
other creditors, the debt being honestly due, and the price or 
consideration received being fair and adequate, and no interest 
being reserved by the grantor, his mere fraudulent intent does 
not vitiate the conveyance, because the act itself is legal, and 
fraud without damage gives no right of action. These con- 
current facts absolutely rebut all inferences that might be 
drawn from attendant badges of fraud, and impart validity to 
the conveyance as an allowable preference of the particular 
creditor. 

I am of opinion that this is the sound rule on this subject, 
and is sustained by both principle and authority ; and a clear 
understanding of it will obviate much confusion in the admin- 
istration of justice in our courts, by imparting to the verdicts 
of juries, in cases of this character, less of caprice, and more 
of fixed principle and uniform impartiality. 


Meyer & Co. v. Sulzbacher. 


Trial of hight of 1 he in Goods, between Attaching 
Creditors of Husband, and Wife as Claimant. 


1. Relieving married women of disabilities of coverture ; collateral as- 
sailment of proceedings.—When a decree of the chancellor, relieving a 
VoL. LXXVI. 











‘eto- 
of 
red- 
the 


y as 
cir- 
tor, 
ver 
2 or 
rest 
oes 
and 


on- 


' to 
Jar 


ct, 
par 
in- 
cts 
ore 





1884. | OF ALABAMA. 121 


{Meyer & Co. v. Sulzbacher. ] 


married woman of the disabilities of coverture (Code, § 2731), is collat- 
erally assailed, all mere questions of pleading, which could have been 
raised by demurrer, or other direct mode of attack, must be considered 
as conclusively adjudicated ; and a liberal construction will be placed on 
the language of the petition, if necessary to sustain the validity of the 
decree. 

2. Same ; averments of petition as to character of estate.—An averment 
in the petition that, at the time of the petitioner’s marriage, she was 
seized and possessed of certain money and property, as ‘‘ her separate 
estate under the laws of Alabama,’’ and that she has since acquired 
other property, which she claims to hold as “ her separate estate,’’ is 
sufficient to sustain the decree on collateral attack, although it appears 
that the property involved is held by her as an equitable estate. 

3. Same ; decree conferring power “ to contract and be contracted with,”’ 
in addition to statutory powers.—lIf the decree, going beyond the words 
of the statute, confers not only the powers particularly designated, but 
also the additional power ‘‘ to contract and be contracted with as a femme 
sole,’’ these words will be regarded as mere surplusage on a collateral 
attack, and their insertion will not affect the validity of the decree. 

4. When married woman may maintain statutory claim suit.—A mar- 
ried woman who has been relieved of the disabilities of coverture under 
this statute, being authorized ‘‘ to sue and be sued as a femme sole,’? may 
maintain a statutory claim suit in her own name alone, for property seiz- 
ed under attachment against her husband. 

5. Sale and conveyance of goods by husband to wife ; when valid as 
against his creditors.—A sale and conveyance of goods by a husband to 
his wife will not be held fraudulent at the instance of his creditors, not- 
withstanding ‘‘many badges of fraud and circumstances of suspicion 
and bad faith on his part,’’ when the evidence fails to implicate the wife 
in any of these transactions, or to charge her with notice of the husband’s 
fraudulent intent; and even if she participated in his fraudulent intent, 
but took the goods in absolute payment of an honest debt, at a fair and 
adequate price, no benefit whatever being reserved to him, the inference 
of fraud is rebutted, and the transaction will be sustained against the 
creditors of the husband. 


From the City Court of Selma. 

Tried before the Hon. Jona. Hararson. 

This was a statutory trial of the right of property in and to 
a stock of goods, between M. Meyer & Co., attaching creditors 
of George Sulzbacher, as plaintiffs, and Mrs. Bertha Sulzbacher, 
the wife of said defendant, as claimant. The plaintiffs’ attach- 
ment was sued out on the 2d December, 1882, on the ground 
that the defendant “has money, property or effects, liable to 
satisfy his debts, which he fraudulently withholds, and has 
fraudulently disposed of his property ;” and it was levied by 
the sheriff, on the same day, “on stock of goods belonging to 
said George Sulzbacher, in store-house recently occupied by 
him, in the city of Selma, consisting of dry-goods, groceries, 
&e.” The stock of goods was claimed by ‘Mrs. Sulzbacher 
under a bill of sale from her husband, which was dated December 
2d, 1882, attested by two witnesses, and in these words: 
“ Whereas I am justly and lawfully indebted to my wife, Ber- 
tha Sulzbacher, who is a free-dealer, in the sum of $2,450, as 
is evidenced by my note to her for that sum, dated Sept. 8, 
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1878, and due one day after date ; and whereas I am unable to 
pay said debt in cash, but have agreed to convey and transfer 
to her the goods, wares and merchandise shown by the inven- 
tory here attached, and now in my store on Water street in the 
city of Selma, at the prices shown in said inventory; and 
whereas my said wife has agreed to receive such goods in part 
payment of said note, to the amount of $1,498.57, and to sur- 
render and cancel said note, and to receive from me, for the 
balance due thereon, my note for the sum of $951,43, payable 
twelve months after date, with interest thereon from date; 
Now, therefore, in consideration of the surrender of said note, 
the receipt of said goods for said sum in part satisfaction there. 
of, and the extension of the balance due from me, I have, and 
by these presents do grant, bargain, sell and convey all the goods, 
wares, merchandise, furniture and fixtures, in the store now 
vecupied by me, and shown by the said schedule and inventory. 
Witness my hand,” We. 

On the trial, as appears from the bill of exceptions, the 
claimant offered in evidence, for the purpose of establishing 
her right to maintain the action in her own name, a 
decree in chancery removing her disabilities of coverture, 
together with the petition on which said decree was founded. 
The petition was filed in the name of Mrs. Bertha Sulzbacher, 
“who is the wife of George Sulzbacher. by her next friend, 
Solomon Lehman ;” was addressed to Hon. Jona. Haralson, 
“ judge of the City Court of Selma, sitting as chancellor,” and 
contained these allegations: “ That in the year 1874 she inter- 
married with the said George Sulzbacher ; that your petitioner, 
at the time of her said marriage, was over the age of twenty- 
one years, and was possessed of certain money and other prop- 
erty, which was her separate estate under the laws of Alabama; 
that since said time your petitioner has acquired other money 
and property, which was and is her separate estate as aforesaid ; 
that her said husband has, for many years past, been engaged 
in merchandising in the city of Selma, but, owing to the finan- 
cial troubles to which the country has been subjected since the 
year 1873, by which many persons who were largely indebted 
to him have become insolvent, he has become unable to pay his 
debts, and is now wholly insolvent ; that your petitioner wishes 
to employ her said separate estate in merchandising, as her 
husband is experienced in that business, and can in this way 
best employ her said means. Your petitioner therefore prays, 
that she may be decreed, for the purposes aforesaid, to be de- 
clared a femme sole, and that she may be relieved of the disa- 
bilities of cov erture, as to her statutory and other separate es- 
tates, and that she may be invested with the right to buy, sell, 
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hold, convey and mortgage real and personal property, and to 

sue and be sued as a femme sole.” 

The petition was filed in vacation, on the 22d August, 1877, 
and the written consent of the petitioner’s husband was indors- 
ed upon it. The decree was rendered on the same day, and, 
after stating the filing of the petition, and the husband’s assent 
thereto, proceeded thus: ‘ Having considered said petition, I 
ain of the opinion that the prayer thereof should be granted. 
It is therefore ordered, adjudged, and decreed, that Bertha 
Sulzbacher, the wife of George Sulzbacher, of Dallas county, 
Alabama, be, and she is hereby, relieved of the disabilities of 
coverture, as to her statutory and other separate estates; and 
she, the said Bertha Sulzbacher, is hereby invested with the 
right to buy, hold, sell, convey and mortgage real and personal 
property, and to contract and be contracted with, to sue and be 
sued, to plead and be impleaded as a femme sole.” 

“The plaintiffs objected to the introduction in evidence of 
said petition and decree, on the ground that the same were and 
are null and void on their face; and on the further ground, 
that said proceedings did not operate to remove the disabilities 
of coverture of the claimant, as to her statutory separate estate ; 
and on the further ground, that said proceedings did not operate 
to remove said disabilities of coverture, as to the claimant’s 
equitable separate estate.” The court overruled these objec- 
tions, and admitted the evidence ; and the plaintiffs excepted. 

The plaintiffs sought to impeach the transfer of the stock of 
goods by said George Sulzbacher to his wife, on the ground of 
fraud ; and for this purpose they introduced evidence showing 
that, on said 2d December, 1882, he owed them about $775, 
and also owed other debts amounting to between $2,500 and 
$3,000 ; that these debts were contracted, in great part, in the 
preceding months of September, October and November ; that 
one of the plaintiffs called at his store on the morning of De- 
cember 2d, demanded payment of their debt, and told him they 
had been informed that he had transferred his stock of goods 
to his wife on the previous night; and that Sulzbacher then 
denied that he had made such transfer, or contemplated making 
any, and promised payment in a few days. It was admitted 
that said Sulzbacher had no other visible property than that 
which was in his said store. On the part of the claimant, her 
answer as garnishee was taken as her testimony in the case, in 
which she stated, substantially, that her father had given her, 
in Bavaria, Germany, $1,500 in United States currency, which 
her husband afterwards borrowed from her, but subsequently 
returned ; and again borrowed it in September, 1877, “to buy 
goods for her and earry on the drug business ;” that he took 
the goods on hand from her, in September, 1878, when she 
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quit business, and gave her his note for $2,450 as the price, 
which note was produced ; that when she took the transfer of 
the goods, in part payment of the note, she did not know that 
he owed any other debts ; that the inventory was made out b 
him and his clerks, during the night of December 1st, and the 
bill of sale was signed on the morning of December 2d. On 
all the evidence adduced, which it is unnecessary to state at 
length, the case having been submitted to the decision of the 
court without the intervention of a jury, the court found the 
issue in favor of the claimant, and rendered judgment accord- 
ingly ; to which ruling and judgment the plaintiffs duly ex- 
cepted. 

The judgment of the court, and its rulings on the evidence, 
as above stated, are now assigned as error. 


Brooks & Roy, for appellants.—(1.) The proceedings set up 
as removing the claimant’s disabilities of coverture are void, 
both for the want of jurisdictional facts apparent on the face 
of the petition, and because the chancellor's decree excceds his 
jurisdiction. The averments of the petition relate to a statu- 
tory estate, while the property here involved, if it belongs to 
the claimant, is her equitable estate.— Meyer cb Co. v. Sulzbacher, 
at last term ; Pollak && Co. v. Graves, 72 Ala. 350; Block 
Bros. v. Maas & Biock, 65 Ala. 211. That the proceedings 
are void, see Cohen v. Wollner, 72 Ala. 238; Ashford v. Wat- 
kins, 70 Ala. 160; Dreyfus v. Wolffe, 65 Ala. 496. (2.) If 
the proceedings are valid, they did not disrupt the marital rela- 
tion, nor destroy the trusteeship of the husband.—Cook ». 
Meyer Bros., 73 Ala. 582. The wife’s estate being equitable, 
the legal title was in her husband, and she could not maintain 
the action in her own name.—JMeyer & Co. v. Sulzbacher, at 
last term; McMillan v. Peacock, 57 Ala. 127; LHelmetag v. 
Frank, 61 Ala. 69; Goodlett v. Hansell, 66 Ala.161.  (3.) There 
was no legal consideration for the sale and conveyance of the 
goods ; the sale by the wife to her husband, in September, 1878, 
and the re-sale by him to her, were expressly prohibited by law, 
and were illegal and void.—Code, § 2709; Saltmarsh v. Tut- 
hill, 13 Ala. 410; Shipley v. Eastwood, 9 Ala. 200; Pollak & 
Co. v. Graves, 72 Ala. 350. (4.) The sale and conveyance 
were fraudulent and void as against the creditors of the hus- 
band. His fraud was patent and flagrant, and the facts proved 
establish the wife’s knowledge, connivance, and participation 
in the fraud of her husband. 


W. R. Netson, contra.—(1.) The question of fraud, as now 
presented by the record, is the same as on the former appeal, 


when the judgment was reversed solely on the ground that the 
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claimant, not having the legal title, could not maintain the 
action in her own name. On the undisputed facts, no fraud 
can be imputed to Mrs. Sulzbacher, who was simply obtaining 
the payment of an honest debt.—-Crawford v. Kirksey, 55 Ala. 
982; Crommelin v. McCauley, 67 Ala. 542 ; Smith v. Spencer, 
73 Ala. 301; Otis v. Maguire, at present term. (2.) The 
chancellor’s decree expressly confers on Mrs. Sulzbacher the 
right to sue and be sued as a femme sole; and her right to 
maintain the suit depends upon the validity of that decree. 
The petition contains the necessary averments to give the court 
jurisdiction, and any superfluous averments will be rejected as 
surplusage.—Aing v. Bolling, at last term; Wright v. Ware, 
54 Ala. 549; 29 Ala. 542. The decree may go beyond the 
words of the statute, and may be void as to the excess of 
power attempted ; but it is here collaterally assailed, and the 
only question arising under it is as to the grant of power to 
sue and be sued as a femme sole.—Aing v. Bolling, at last 
term; Wilson v. Wilson, 18 Ala. 176; Wolffe v. Eberlein, 74 
Ala. 99; Freeman on Judgments, § 45; Gray’s Adm’rs v. 
Cruise, 36 Ala. 563. 





SOMERVILLE, J.—The rulings of the court in this case 
necessarily raise the inquiry as to the validity of the chancery 
proceedings, by which, in August, 1877, Mrs. Sulzbacher was 
decreed to be relieved of her disabilities of coverture, under 
the provisions of section 2731 of the Code (1876). It is urged 
by the appellants’ counsel, that these proceedings should be 
adjudged void, for one or more reasons apparent upon their face. 

The first objection taken is, that the petition to the chancellor 
failed to make a case within his jurisdiction, as conferred by 
the statute, which gives him, either in term time or in vaca- 
tion, authority “to relieve married women of the disabilities 
of coverture, as to their statutory and other separate estates, so 
far as to invest them with the right to buy, sell, hold, convey 
and mortgage real and personal property, and to sue and be 
sued as femmes sole.” This jurisdiction can be exercised only 
upon a petition filed by the wife, through her next friend, con- 
taining the requisite jurisdictional allegations, the truth of 
which must be proved as in other chancery cases, or else as- 
sented to by the husband in writing.—Code, § 2731. The 
particular defect suggested in the petition is, that it fails to 
aver that the wife had any eguitable separate estate, which is 
the kind shown to be involved in this suit. There is an aver- 
ment, however, in this petition, that the wife was seized and 
possessed of certain money and property, at the time of her 
marriage in 1874, which is alleged to have been “ her separate 
estate under the laws of Alabama,” and that she had also aec- 
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quired other money and preperty which she claimed to hold 
as “her separate estate.” The prayer of the petition is, that 
she may be relieved of the disabilities of coverture, “as to her 
statutory and other separate estates,” and that she may be 
invested with “the right to buy, sell, hold, convey and mort- 
gage real and personal property, and to sue and be sued asa 
Jemme sole.” 

We can entertain no sort of doubt that, under the averments 
of the petition, the chancellor acquired jurisdiction. In Cohen 
v. Wollner, 72 Ala. 233, we decided, that the wife’s petition 
must aver that she has some sort of separate estate, statutory 
or equitable; and this being a jurisdictional allegation, the 
omission of it would render the entire proceedings void. In 
that case, there was no averment that the petitioner owned any 
kind of property whatever—either a statutory or an equitable 
separate estate, one of which it must necessarily have been. 
In the present case, there is no such defect. There is an aver- 
ment of the wife’s ownership of property, which is character- 
ized to be “her separate estate under the laws of Alabama,” 
and also of other property, designated simply as “ her separate 
estate.” Whether either of these averments was the subject 
of criticism, as a mere matter of pleading, we need not inquire. 
That would have been a proper question, if the petition had 
been assailed on direct appeal; and upon its consideration, all 
intendments would have been made against the pleader. But, 
upon a collateral attack, like the present, after the petition has 
matured into a decree, under which rights of property have 
attached, a different rule is held to prevail. “Then, every 
reasonable intendment, in the construction of the language of 
the petition, must be in favor of the validity of the paper. 
Under a different rule, designing persons might withhold ob- 
jections for amendable defects, until after the proceedings had 
terminated, and rights had attached, and then vitiate the whole 
proceeding, thus converting a court of justice into a snare.” 
King v. Kent, 29 Ala. 542; Bibb v. Bishop Cobbs Orphans’ 
Home, 61 Ala. 326. All mere questions of pleading, which 
could have been raised by demurrer, or other direct mode of 
attack, must be considered as conclusively adjudicated ; and a 
liberal construction, if necessary, will be placed upon the 
language of the petition, in order to maintain the validity of 
the judgment which has been pronounced upon it by a court 
of competent jurisdiction.— Wright v. Ware, 50 Ala. 549; 
King v. Bolling, 75 Ala. 306. 

A correct application of these well-settled principles forbids 
that we should hold these proceedings to be void, on account 
of this alleged defect of averment, and in a case where the 


record is made an object of collateral assailment. 
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It is further contended, that the decree of the chancellor is 
void, because it goes further than the statute authorizes, by 
conferring upon the petitioner, not only the appropriate “ right 
to buy, hold, sell, convey and mortgage” her separate estate, 
with the right “to sue and be sued as a femme sole,” but also 
the inappropriate power “to contract and be contracted with,” 
of which the statute makes no designation. In Hatcher »v. 
Diggs, decided at the present term, we held, that the attempt 
to confer the general power “to contract and be contracted 
with,” in a ease of this character, was unavailing, and that the 
decree was void, at least to that extent. This is manifest, be- 
cause the chancellor has no jurisdiction, which can alone be 
derived from the statute, to confer such a right upon a married 
woman, under any possible state of cireumstances.— Dreyfus 
v. Wolffe, 65 Ala. 496. As said in Ashford v. Watkins, 70 
Ala. 156, 162, **a general capacity to contract is carefully with- 
held.” In the latter case, a decree was held void, which 
attempted to confer upon a married woman the power to mort- 
gage a particular piece of property, in order to obtain an addi- 
tion to a stock of merchandise with which she was carrying on 
the business of a sole trader—* a capacity,” it was said, “she 
has not at common law, or under the statute creating separate 
estates.” The underlying principle of that decision is, that 
the powers authorized by the statute to be conferred must be 
all conferred, or withheld together, as an entirety, and that 
this jurisdiction can not be exercised by piece-meal. There are 
manifest objections to placing any other construction upon this 
statute, which readily suggest themselves without presentation 
by argument. The decree in this case is not subject to such a 
criticism. It confers upon the petitioner each and every 
power which is authorized to be conferred by law. The power 
conferred is commensurate with the statute creating it, and is 
entire and not fractional. The additional right of contracting 
and being contracted with, which was not prayed for in the 
petition, and which the chancellor had no power to grant, being 
void, must be deemed mere surplusage, and can not be held to 
affect that portion of the decree which would be confessedly 
good without it. There is no sufficient reason why the maxim 
should not apply, (tile der inutile non vitiatur—the useful is 
not vitiated by the useless.— Wolffe v. Eberlein, 74 Ala. 99, 
106-107; Freeman on Judg. (3d Ed.),$ 135, and note 1; Chase 
v. Christianson, 41 Cal. 252. 

The wife was clearly the only proper party to the present 
claim suit, which was instituted in her name alone. The de- 
cree, removing her disabilities of coverture, expressly author- 
ized her “to sue and be sued as a femme sole,” and this right 
was conferred pursuant to the very words of the statute.—Code, 
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1876, § 2731; Warren v. Wagner, 75 Ala.; Cook v. Meyer 

Bros., 73 Ala. 580, 586. 

We do not feel authorized to pronounce the sale of the goods 
in controversy, made by Sulzbacher to his wife, to be fraudu- 
lent. There are many badges of fraud in the case, with cir. 
cumstances of suspicion and bad faith on the part of the 
grantor; but the evidence fails to implicate the grantee in any 
of these transactions, or to charge her with notice of the alleged 
fraudulent intention of the grantor. Moreover, the sale of the 
goods being shown to be in absolute payment of a debt, proved 
to be due by Sulzbacher to his wife, and the price paid being 
fair and adequate; and no interest being reserved by the 
grantor, the preference was one authorized by law, and the 
fraudulent intent of one or both parties would not vitiate the 
transaction, because, the act of preference itself being legal, 
fraud without damage would give no right of action. This is 
the rule announced in Hodges Bros. v. Coleman & Carroll, 
at the present term; ante, p. 103. In that case we said, “ These 
concurrent facts absolutely rebut all inferences that might be 
drawn from attendant badges of fraud, and impart validity to 
the conveyance as an allowable preference of the particular 
creditor.” 

We find no error in the record, and the judgment of the 
City Court is aftirmed. 


Childress v. Calloway. 
Statutory Real Action, in nature of Ejectment. 


1. Sale of lands for taxes ; certificate and deed to purchaser or assignee. 
Under the provisions of the Revenue Law of 1868, which was in force in 
1870-71, when lands were sold for unpaid taxes, and purchased by the 
State, the certificate of purchase was transferrable only by the auditor 
of public accounts, though a certificate of redemption was required to be 
made by the probate judge; and a conveyance executed by the probate 
judge to a person who is not the original purchaser, and to whom the 
certificate of purchase has not been assigned by the auditor, being with- 
out legisiative authority, is a mere nullity. 

2. Color of title, and adverse possession.—A conveyance which, though 
invalid, may operate as color of title, does not draw to it constructive 
possession, and does not, of itself, tend to prove adverse possession; 
though, where there is title, or color of title, and no antagonistic posses- 
sion is shown, actual possession of a part of the land wil! be regarded as 
possession of the entire tract within the boundaries specified. 

3. Adverse possession invalidating conreyance.—Cutting and removing 
timber from wild lands, unfit for any other use, may amount to a posses- 
sion, and, when done under color of title, may constitute a disseizin; 
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but cutting a small quantity of timber on two occasions, at an interval of 
one year between the two, when the land is shown to be good for grazing 
and farming purposes, and suitable for a homestead, ‘‘ 1s not an act so 
distinct, notorious and continuous ”’ as will invalidate a conveyance by 
the owner of the legal title. 

4. When recovery may be had on tax-title.—The plaintiff in ejectment, 
or the statutory action in the nature of ejectment, must recover on the 
strength of his own title; and when he claims under a tax-title, at a sale 
made prior to the 12th January, 1879, he must show a compliance with 
all the provisions of law antecedent to and authorizing the sale, no pre- 
— being made in favor of its regularity. 

Possession as evidence of title ; outs standing title in third person. 
Prior peaceable possession, under claim of ownership, is, ordinarily, 
sufficient to authorize a recovery against a mere trespasser; and he can 
not defeat it by showing an outstanding title in a third person, with 
which he does not connect himself; but, where plaintiff’s prior posses- 
sion had ceased before the defendant entered, the latter may show the 
outstanding title of his vendor at the time of such prior possession. 


Appr from the Cireuit Court of Baldwin. 

Tried before the Hon. Wm. E. Crarke. 

This action was brought by William Childress against Rufus 
B. Calloway, tenant in possession, to recover the possession of 
certain parcels of land, which were described in the complaint 
as subdivisions of sections eleven (11) and two (2), township 
nine (9), range four (4), east; and was commenced on the 29th 
March, 1883. William R. Orrell was let in to defend, as land- 
lord of the defendant; and he entered a disclaimer as to some 
portions of the land described in the complaint, defending only 
as to three parcels, containing 320 acres; and as to these parcels 
he pleaded not guilty, adverse possession for five years, and ad- 
verse possession for three years with a suggestion of the erec- 
tion of valuable improvements. On the trial, as appears from 
the bill of exceptions, the plaintiff deduced title to the lands 
under a conveyance executed to him by the probate judge of 
said county, dated August 29, 1874, and a subsequent deed ex- 
ecuted for the purpose of correcting some inaccuracy in the 
first; and he reserved exceptions to the rulings of the court 
excluding these deeds as evidence. As these deeds are sufti- 
ciently described in the opinion of the court, it is unnecessary 
to state their contents. Orrell claimed the lands under a con- 
veyance to himself from the widow and children of John V. 
Wallace, deceased, who died in 1864; and he offered in evi- 
dence said conveyance, which was dated the 13th June, 1877, 
and a patent from the United States to said Wallace, which 
was dated December Ist, 1860. The plaintiff objected to the 
admission of the deed to Orrell as evidence, “ because the evi- 
dence shows that defendant had admitted plaintiff's title, and 
because plaintiff was, at the date of said deed, in adverse pos- 
session of the land therein described ;” and he excepted to the 
overruling of these objections. 

9 
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Before the introduction of the defendant’s deeds, the plaintiff 
had testified, as a witness in his own behalf, “that under his 
said deeds” [from the probate judge], he went, to the best of 
his judgment, into possession of the lands now in controversy, 
and walked across and all over them; that he got possession of 
the first deed on the 29th August, 1874; that in June, 1875, 
and perhaps in the fall of 1876, he cut a small quantity of pine 
timber from said lands; that said Orrell went upon the land in 
the latter part of May, 1877, built upon it, and commenced to 
possess and live on it; and that said Orrell has, since his said 
entry, and during his occupancy, cut and used from the land 
timber to the value of $350.” He testified, also, on cross. 
examination, “that he did not at any time cultivate, inclose, or 
build on any part of said land, but had, in the fall of 1875, 
and he believed in the fall of 1876, cut a small number of pine 
logs from each of said parcels, but not more than one hundred 
in all; that he did not cut any timber in any other years ; that 
on sundry occasions, in passing across the land, through which 
a road ran, he saw other persons standing on it, or traversing 
it; that he built a log camp, in 1875, on other lands he owned 
near the lands sued for, but not on said lands; that he took no 
possession of the land after getting the second deed from the 
probate judge, nor did any act thereon whatever, save to travel 
across it. He testified, also, that said lands were partly pine, 
partly hammock, black-jack, water-oak and hickory land, and 
were in fact principally valuable for the pine timber; that it 
was well suited for a homestead, was good grazing land, and 
moderate farming land; that in May, 1877, hearing that Orrell 
had gone on the lands, he went there, and found Orrell getting 
boards on some land near this, and conversed with him, and 
told him not to buy the land, as he (witness) claimed it, and 
forbade him to build on it; that said Orrell answered, ‘he 
thought there must be some mistake about it, but he would go 
and see the parties he bought from ;’ that he (witness) went 
immediately to Judge Gasque ” | probate judge}, “and got him 
to make said corrected deed; that said Orrell, as witness 
learned, moved on the land within fifteen days after said con- 
versation, and, with those claiming under him, has continued 
to oceupy, cultivate and live on said land, claiming it adversely 
as his own; that he (witness) had no more to do with said land 
after getting said corrected deed, save in court by suing de- 
fendant, and relied on his supposed right of action against 
Orrell for damages; that he thought his deed gave him the 
possession of the land, and did nothing further on the land, 
nor further disturbed Orrell’s possession, though he afterwards 
crossed over a portion of it.” 

This was all the evidence in reference to the plaintiff's alleged 
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possession of the land, and was all the evidence before the 
jury, on the part of the plaintiff, when he moved to exclude 
the defendant’s deeds, as above stated. Said Orrell testified, on 
behalf of the defendant, “that he went upon said lands in the 
year 1877, just a few days before or after the execution of said 
deed to him by the Wallaces, made improvements, and built 
thereon, under said deed ; and that if he entered before getting 
the deed, it was on the promise of said grantors to make said 
deed, which they did make shortly afterwards.” To this por- 
tion of said Orrell’s testimony, “ about his making the improve- 
ments on the promise of said Wallaces to make him a deed, 
plaintiff objected, because no bond for title, or other written 
contract, was shown ;” and he duly excepted to the overruling 
of the objection. Orrell further testified, “that he built a 
dwelling and other houses, stables, fences and inclosures, and 
planted orange and apple orchards, and cultivated the lands 
named in his plea, in the year 1877, and lived on the lands 
until a recent period, when he placed said R. B. Calloway on 
the land as his tenant, who had occupied the land under him 
ever since ; that the lands were suitable in part for cultivation, 
and for orange culture, and in bulk were mainly suitable for a 
stock-range and for stock-raising; and that his improvements 
are now worth S600.” 

This was all the evidence ; and the court thereupon charged 
the jury, at the request of the defendant, that they must find 
for him, if they believed theevidence. The plaintiff excepted 
to this charge, and he now assigns it as error, together with 
the several rulings of the court in the admission and exclusion 
of evidence, as above stated. 


Jas. Conns, for the appellant.—It was material for the 
plaintiff to show his prior possession, and the extent thereof ; 
and whether his tax-deeds were good or bad, they were color of 
title, and were competent as evidence to show the extent of his 
possession.—-Dillingham v. Brown, 38 Ala. 311; Allen v. Kel- 
lam, 69 Ala. 447; Herbert v. Hanrick, 16 Ala. 596; Bancum 
v. Jenkins, 65 Ala. 268; Riggs v. Fuller, 54 Ala. 145; Wal- 
son v. Glenn, 68 Ala. 386; Bellv. Denson, 56 Ala. 448 ; Elli- 
cott v. Pearl, 10 Peters, 412. The evidence shows that Orrell 
had not purchased the land, when plaintiff first found him on 
it, and forbade him to build, and that he then left it, thereby 
admitting plaintiff's possession and right. His subsequent entry, 
made fifteen days afterwards, was a trespass, and he could claim 
nothing, as against plaintiff, under his deed from the Wallaces. 
Rivers v. Thompson, 43 Ala. 640; Ladd v. Dubroca, 61 Ala. 
28; Bridges v. McLendon, 56 Ala. 327; Bernstein v. Humes, 
60 Ala. 602; Bradshaw v. Emory, 65 Ala. 208; Russell v. 
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Erwin, 38 Ala. 48; Pugh v. Youngblood, 69 Ala. 296. Being 
himself a trespasser, defendant could not set up an outstanding 
title in a third person; nor could he, in any event, set up the 
outstanding title of the Wallaces, who were barred, before he 
purchased, by the expiration of five years from the tax-sale, 
Lassiter v. Lee, 68 Ala. 290; Pugh v. Youngblood, 69 Ala. 
296; 15 La. Ann. 76. 


CLOPTON, J.—The appellant brought the statutory real 
action to recover the possession of lands, to which he claimed 
title under two deeds, executed by the probate judge—one, 
August 29, 1874, and the other, May 21, 1577; the latter deed 
having been made to correct a misdescription of the lands in 
the first deed. 

From the recitals of the deeds it appears, that the lands in 
controversy were sold by the tax-collector, in May, 1871, for 
taxes due for the year 1870, and were bid off in the name of 
the State. By the Revenue Law in force at the time of this 
sale, the tax-collector was required, when real property was sold 
for taxes, and purchased by an individual, to make out and de- 
liver to the purchaser a certificate of purchase, which was as- 
signable by indorsement, and the assignment thereof vested in 
the assignee and his legal representatives all the right and title 
of the original purchaser. If the real property was bid off in 
the name of the State, the tax-collector was required to make a 
certificate of purchase to the State, which was transferable by 
the Auditor, the same as a certificate of purchase made to an 
individual. 

Real property, sold for taxes, and purchased by the State, 
was subject to the same rules of redemption as when purchased 
by individuals. The right to redeem was conferred upon “ the 
owner, his heirs, or legal representatives ;”’ and upon the appli- 
cation of any party to redeem, the probate judge, being satisfied 
of his right, upon payment of the amounts required by the law, 
issued a certificate of redemption, which was countersigned by 
the treasurer, and was not evidence of such redemption, with- 
out the signature of the treasurer. If the real property was 
not redeemed within the time allowed by law, all the right, 
title and interest of every person whomsoever, in and to such 
real property, were transferred to, and vested absolutely in the 
State. 

These provisions of the Revenue Law show, that if real 
property, sold for taxes, and purchased by the State, was re- 
deemed, the probate judge issued a certificate of redemption, 
and, if not redeemed, the mode of transferring the title of the 
State, provided by the law then in foree, was by an indorsement 
of the certificate of purchase by the Auditor.—Acts 1868, pp. 
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319-321. By the act of March 8, 1876, the Auditor was au- 
thorized, when one or more parcels, or a large parcel of land is 
included in one certificate of purchase, instead of transferring 
such certificate to any person paying out a portion of the lands, 
to give such person a certificate, showing such payment, and in- 
eluding a description of the lands so paid out.—Acts 1875-6, 
p. 100. 

A conveyance, made by the probate judge, without legisla- 
tive authority, does not pass the title of the owner of lands 
sold for taxes. The only authority conferred upon the probate 
judge, in this respect, by the Revenue Law of 1868, or the law 
of 1874, was, to make a deed to the purchaser, or the assignee 
of the certificate of purchase, after the expiration of the time 
for redemption, the land remaining unredeemed. The plaintiff 
was neither the purchaser, nor the assignee of the certificate of 
purchase. The deeds offered to be introduced in evidence are 
inoperative as muniments of title—are mere nullities. 

The defendant was, at the commencement of the suit, in 
possession of the lands as the tenant of William Orrell, who 
claimed under a conveyance from the widow and heirs of John 
Wallace, who was the patentee, and who died in 1864. The 
patent and conveyance were in evidence. It is insisted, that 
the deeds of the probate judge constituted color of title, al- 
though invalid, and are admissible in evidence to show posses- 
sion in the plaintiff, and the extent of his possession, at the 
time the conveyance to Orrell was executed. A conveyance 
which is invalid, but may, under proper circumstances, operate 
as color of title, does not draw to it constructive possession, 
and, by itself, does not tend to prove adverse possession. 
While color of title is not an essential element of adverse pos- 
session, it is necessary that the possession be actual, visible and 
notorious. Where there is title, or color of title, possession of 
every part of the land is not required; for, in such case, if 
there be no antagonistic possession, a possession of a part will 
be regarded as a possession to the boundary specified. “The 
ossession must always be as definite as the character of the 
hed is susceptible of, and must be evidenced by public acts, 
such as a party would exercise over his own property, and 
would not exercise over another’s; must be continued, and so 
notorious, that the owner may reasonably be presumed to have 
notice of the possession, and of the claim of title.’—/arley v. 
Smith, 39 Ala. 38. The cutting and removing of timber from 
wild lands, unfit for any other use, may amount to a posses- 
sion, and, if accompanied by color of title, may constitute a 
disseizin. But the cutting of a small quantity of timber on two 
occasions in 1875 and 1876, from land which, although princi- 
pally valuable for the pine timber, is good grazing, and moderate 
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farming land, well suited for a homestead, and possession is 
not continued, is not an act so distinct, notorious and continuons, 
as the rule requires, to vitiate a conveyance.—Furley v. Smith, 
supra; Livers v. Thompson, 46 Ala. 335. Unless accom- 
panied by evidence from which an inference may properly be 
drawn, that the plaintiff was in the actual, visible possession 
of the lands at the time the conveyance to Orrell was executed, 
the deeds are not admissible to show the extent of possession, 

It is sufficient, however, to sustain the ruling of the court, 
that the deeds were offered, not as an element of an adverse 
possession, but as a muniment of title, and as such are inopera- 
tive.— Boykin v. Smith, 65 Ala, 295. 

To maintain the statutory real action, there must exist a 
present right of entry and of possession on the part of the 
plaintiff, and a wrongful possession by the defendant.— Callan 
v. McDaniel, 72 Ala. 104. “ The general and well-established 
rule, in cases of ejectment, is, that the plaintiff is required to 
recover, if at all, upon the strength of his own title, and not 
upon the mere weakness of his adversary’s.”— Wi/son ». 
Glenn, 68 Ala. 383. If his right to recover depends upon a 
tax-title, having its origin in a sale made prior to the passage 
of the act of February 12, 1879, he must show that all the 

rovisions of the law, antecedent to, and authorizing the sale, 
loss been substantially complied with. No presumption can 
be raised to cure any substantial defect in the proceedings, and 
the proof of regularity devolves upon the party who claims 
under such title.—Oliver v. Robinson, 58 Ala. 46. 

As against a mere trespasser, “a bare peaceable possession by 
an actual occupant, under claim of ownership, is ordinarily 
sufficient to authorize a recovery; and such trespasser can not 
defend successfully by showing an outstanding title, with 
which he in no way connects himself.” Actual oceupancy, 
and the fact that the defendant is a mere trespasser, must 
concur, to preclude the defendant from showing paramount 
title in a third person. Prior possession, if sufficient to create 
a presumption of title, may be rebutted, by showing title in the 
defendant, or an outstanding title in another where the defend- 
ant is not a mere trespasser.— Wi/son v. Glenn, supra. Al- 
though the plaintiff had prior possession, with a claim or color 
of title, if his possession had ceased, and he was not in the 
actual adverse occupancy of the lands, at the time the convey- 
ance to Orrell was executed, the defendant may show such 
outstanding title to defeat a recovery. 

The legal title was in Orrell, and the only inference that can 
be properly drawn from the evidence, as set out in the bill of 
exceptions, is, that when the plaintiff ceased to cut timber off 
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the lands, his actual possession ceased, and he was not in the 
actual possession at any time thereafter. 
There is no error in the charge of the court, and the judg- 
ment is aftirmed. 


Mobile & Montgomery Railway Co. v. 
Brewer. 


Action against Surety on Penal Bond, for Default of 
Principal. 


1. Appointment of agent; duration of appointment, and liability of 
sureties for default.—When an agent of a private corporation is appointed 
for a specified term, and gives bond for the faithful performance of his 
duties under his appointment, his sureties are not liable for defaults 
committed after the expiration of that term, and while he was acting 
under a re-appointment; but, where the appointment is temporary and 
experimental, a right to revoke it being expressly reserved, and no term 
is specified for its duration, while the bond is conditioned for the faithful 
discharge of the duties of the office ‘‘ during the time he holds said ap- 
pointment, and until he is relieved therefrom,”’ the liability of the sureties 
continues until the appointment is revoked, either expressly, or by the 
acceptance of a new appointment. 

2. Discharge of surety, by extension of debt without his assent.—Any 
extension of the debt by the creditor, for valuable consideration, without 
the consent of the surety, discharges the latter from liability ; but taking 
the principal debtor’s note for a debt past-due, payable one day after 
date, is not an extension of the debt; and taking a mortgage to secure 
the payment of such note, does not postpone the day of payment, affect 
the right to sue on the note, or discharge the surety. 


Aprrat from the Cireuit Court of Mobile. 

Tried before the Hon. Wa. E. Ciarke. 

This action was brought by the appellant, a domestic corpora- 
tion, against Thomas P. Brewer, and was founded on a penal 
bond executed by the defendant as surety for one R. P. Priester, 
which was dated June Ist, 1877, and q@nditioned as follows: 
“Whereas the above-bound R. P. Priester has been, by said 
Mobile & Montgomery Railway Company, appointed freight- 
agent at Mobile Station, which appointment has been accepted 
by said R. P. Priester; now, then, if the said R. P. Priester 
shall, during the time he holds said appointment, and until he 
is relieved therefrom, well, truly and faithfully discharge all 
the duties of his said appointment, and account for and pay 
over all moneys or property that may come into his possession, 
to or for the use of said Mobile & Montgomery Railway Com- 
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pany, and faithfully obey all the rules and regulations of said 
company, and all orders issued by authority of said company ; 
then, and in that case, these presents, and all contained therein, 
shall be null and void; otherwise to remain,” &c. 

The original complaint contained a single count, which 
averred, as a breach of the bond, that the said Priester “ did 
not account for, and pay over to plaintiff, $10,000 of money, 
which came to his possession, to or for the use of said plaintiff ;” 
but an amended complaint was afterwards filed, containing four 
special counts, which averred, as breaches of the bond, said 
Priester’s failure to pay over money which he had collected as 
plaintiff’s agent, his failure to account for property which went 
into his possession as such agent, his failure to collect bills 
which went into his hands for collection, whereby the freight 
and charges due, as therein specitied, were whoily lost to 
plaintiff, &e. Eleven pleas were tiled by the defendant, which 
presented in substance, though differing in form, three defenses: 
Ist, a general denial of any default committed by Priester, 
during the period covered by the bond; 2d, an averment that 
Priester’s appointment as agent, during the time covered by 
the bond, was only temporary, and was terminated and revoked 
by a subsequent re-appointment at a higher salary ; and, 3d, an 
extension of the debt or default, by plaintiffs acceptance of a 
note and mortgage from Priester, after the default~had oe- 
curred, without the defendant’s knowledge or assent. De- 
murrers were filed to several of these pleas, and _ special 
replications to others; and the rulings of the court on these 
special pleadings, adverse to the plaintiff, are made the founda- 
tion for eleven of the twenty-two assignments of error; buta 
full statement of the pleadings is not necessary to an under- 
standing of the points decided by this court. 

It was shown that said Priester was appointed freight-agent 
at Mobile for the plaintiff, by E. L. Tyler, the vice-president 
and acting superintendent, in the latter part of May, or the 
first of June, 1877, and that he continued in the discharge of 
the duties of the office, until the 10th or 11th October, 1879, 
when a “shortage” of over ten thousand dollars was discovered 
in his accounts, and he fled from the State. As to the terms 
of his appointment, said Tyler, whose deposition was taken by 
the defendant, thus testified: “ I was appointed vice-president 
of said railway company in April, 1877, the duties of general 
superintendent also devolving on the vice-president; and I 
held the position until March, 1880. I became acquainted 
with him | Priester] when I took charge of the road, and my 
acquaintance with him was the same as with the other employees 
of the road. Some time in or about May, 1877, I appointed 


him freight-agent at Mobile. The office was about to become 
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vacant by the resignation of Mr. Pegram, the former agent. 
The resignation took effect the same day as Priester’s appoint- 
ment, and he was appointed for the purpose of relieving Pe- 
gram. He had been working in the freight-oftice at Mobile, 
under Pegram ; and I sent for him to come to Montgomery, 
and said to him, as nearly as I can recollect, that I would ap- 
point him Pegram’s successor, but with the understanding that 
the appointment should be considered an acting one, until such 
time that [ was thoroughly satistied he was competent to fill 
the position. I had full authority to fill the position, without 
reference to the president or board of directors. . . I have 
no recollection of any conversation with him as to his salary, 
and do not remember how much he got, or was to get; but the 
pay-rolls of the company will show, as all salaries were paid up 
in full monthly. . . I have no recollection of any conver- 
sation with him relative to his giving a bond. It was the rule 
of the road, that all agents should give bonds, graduated in 
amount according to the business expected to be transacted at 
the station. ‘The bond was prepared by either the auditor or 
the treasurer. I do not know who handed it to Priester or his 
sureties, and can not say how long he retained it. It was 
eventually returned to me, and handed by me to the auditor 
for safe-keeping ; but was never laid before the board of diree- 
tors, so far as I know. I was authorized to accept it.” 

Priester himself, whose deposition was twice taken by the 
defendant, thus testified: “ During the latter part of May, 
1877, I was notified to report to Capt. E. L. Tyler, vice-president 
of said railway company, at Montgomery. I did so, and was 
told by him that Mr. Pegram, the agent at Mobile, had re- 
signed, and that I had been suggested as a suitable person to 
fill the vacancy. He then told me that he would appoint me 
temporary agent, or acting agent, until such time as he was 
satistied that I was fully competent to fill the position, when 
he would make the appointment permanent. After some 
further talk, about wages, &ec., I left him. I took charge of 
the oftice, I think, on the Ist June, 1877. . . I told Mr. 
Brewer and Mr. Hurst, at the time they signed the bond, that 
it was only for a temporary appointment, but that I expected 
to be appointed permanently after awhile, and thought it would 
be necessary for me to give a new bond. . . As tothe 
amount of salary I received at first, 1 am not positive, but it 
was at the rate of $1,500 or $1,600 per annum ; and it re- 
mained at that figure until July, or August, when I was paid 
at the rate of $2,000 per annum. I think it was in July, 1877, 
that I had a talk with Capt. Tyler, regarding my position, and 
the amount I was to receive. I remember distinctly telling 
him, that if I was competent, and gave satisfaction, I wanted 
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as much money for my services as was paid to Mr. Pegram— 
that is, $2,000. Ile answered, * We will make that all right, 
or words to that effect. 1 never wrote to Capt. Tyler regarding 
the changing the nature of my appointment, nor did he write 
to me on the subject. On or about the 15th of the month fol- 
lowing [said conversation], and afterwards, | was put down on 
the pay-roll at $166.66, and received that amount monthly.” 
Priester was arrested in New Orleans, on the day after his 
flight, and was brought back to Mobile; and on the 13th Octo- 
ber, 1879, while under arrest, he executed to the plaintiff a 
mortgage of a house and lot in the city of Mobile, in which 
his wife joined with him, and which contained the following 
condition: “ Whereas the said R. P. Priester is indebted to the 
said Mobile & Montgomery Railway Company in a large sum, 
the amount of which has not been ascertained with accuracy, 
but which is admitted to be greatly in excess of the value of 
the above-described property ; now, therefore, should the said 
R. P. Priester make good his said debt in ten days from date 
hereof, then this instrnment to be void: otherwise, the said 
Mobile & Montgomery Railway Company may, through its 
agents, enter and take possession of said property, and sell the 
same, at public or private sale, and credit the proceeds thereof 
upon the account of said R. P. Priester. Witness our hands,” 
&e. On the same day, Priester also executed to the plaintiff a 
mortgage of certain personal property, as follows: * Whereas 
I am indebted to the Mobile & Montgomery Railway Company 
in a large sum, not now accurately ascertained ; now, for repay- 
ment of said sum in part, I hereby sell and convey to said Mo- 
bile & Montgomery Railway Company all my household furni- 
ture now in my dwelling; said property to be taken on the 
same conditions as my house has this day been conveyed on; 
also, all the money now in the hands of ‘Wm. H. Williamson, 
belonging to and taken from me, except $1,200 which he is to 
hold subject to further action ; also, all moneys due to me and 
in the People’s Savings Bank ; also, my two drays and mules, 
and my large double wagon. All said property to be taken by 
said company, and converted into money, and credited on my 
said debt to said Mobile & Montgomery Railway Company.” 
Exceptions were duly reserved by the pli aintiff to several rul- 
ings of the court below in the rejection of evidence, and these 
several rulings are here assigned as error; but, as they are not 
specially noticed by this court, it is unnecessary to state them. 
In the general charge to the jury, the court used this lan- 
guage: “ Defendant says, that Priester gave plaintiff a con- 
veyance, to which this condition was annexed,” quoting the 
words of the cundition of the mortgage. “ Defendant says, 


that was an extension of the debt. This is for you to say.” 
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To this portion of the charge an exception was reserved by the 
jlaintiff, and also to the refusal of a charge asked, which in- 
structed the jury that the conveyances above set out “do not 
give time to said Priester for the payment of such amount as 
he may have owed said company, so as to discharge the sureties 
from any liability they may have been under to said company 
at the time by reason of the bond now in suit; nor does either 
of said conveyances have that effect.” 

Exceptions were also duly reserved by the plaintiff to several 
charges given by the court at the instance of the defendant, 
among which were the following : 

“If the jury believe, from the evidence, that Priester was 
appointed plaintiff's acting agent at Mobile Station, and was to 
hold such appointment until E. L. Tyler, the vice-president of 
said company, became thoroughly satisfied that he was compe- 
tent to fill the place; and if they find, from the evidence, that 
he did become thoroughly satistied with the competency of said 
Priester at the time his salary was raised, and that the bond 
was given for that appointment only ; then the liability on said 
bond ceased from the time the evidence shows that his wages 
were raised.” 

“If the jury believe, from the evidence, that Priester was 
appointed plaintiff's acting feight-agent at Mobile Station, until 
such time that E. L. Tyler, vice-president of said company, was 
thoroughly satistied he was competent to fill the position ; and 
if they further believe, from the evidence, that said Tyler after- 
wards became satistied that he was competent to fill the posi- 
tion ; and that defendant signed said bond for said Priester as 
acting agent only ; and that the plaintiff afterwards raised the 
salary of said Priester, and intended thereby to make said ap- 
pointment permanent, and to terminate said appointment of 
acting agent ; then they must tind for the defendant, unless the 
evidence satisties them that the alleged default occurred during 
such acting appointment.” 

The adverse rulings of the court on the pleadings and evi- 
dence, the charges given, and the refusal of the charges asked, 
to which exceptions were reserved, are now assigned as error. 


G. L. Smrrn, for appellant.—(1.) The condition of the bond 
binds the defendant as surety for Priester’s faithful perform- 
ance of the duties of freight-agent at Mobile, “during the time 
he holds said appointment, and until he is relieved therefrom ‘i 
and whether the appointment was temporary or permanent, the 
surety is estopped from denying his liability for defaults com- 
mitted during the time covered by the condition.— Willcamson 
& McArthur v. Woolf, 37 Ala. 303. (2.) It was the duty of 
the court to construe the mortgages executed by Priester to the 
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plaintiff, and to instruct the jury as to their legal effect ; and 
the court erred in submitting this question to the jury, as was 
done in the general charge given.— rice v. Mazange, 31 Ala. 
701: Taylor v. Helly, 31 Ala. 59. (3.) The error of this 
charge can not be said to be error without injury, on the ground 
that ‘the court ought to have construed the mortgages against 
the plaintiff ; for they do not extend the payment of the. debt, 
though giving time before the property can be sold, the value 
of which is stated and shown to be much less than the amount 
of the debt; and the acceptance of such an instrument does not 
discharge the surety, though made w ithout his consent.— Brandt 
on Sureties, § 320; Burke v. Ar ‘uger, 8 8 Texas, 66; Pendeater 
vw. Vernon, 9 Humph. 84; Bank of Penn. v. Potius, 10 Watts, 
148; Morgan, v. Martein, 32 Mo. 438 ; ; Oxley v. Storer, 54 Ill 
159; Williams v. Townsend, 1 Bosw. N. Y. 411; Brengle ». 
Bushey, 40 Md. 141; Thurston v. James, 6 R. 1. 103; Head. 
lee v. Jones, 43 Mo. 235 ; Scanland v. Settle, Meigs, Tenn, 169; 
Twopenny v. Young, 3 B. & C. 208. 


L. H. Farrn, and Overatt & Besror, contra.—(1.) The 
sureties on the bond were only bound for Priester’s acts under 
his “said appointment,” the term or duration of which, not 
being stated in the bond, might be shown by parol.—A‘itson ». 
Julian, 4 El. & Bl. 854; Lnsurance Co. v. Clark, 33 Barb. 
196 ; Hassell v. Long, 2 M. & 8.370; Montgomery v. Hughes, 
65 Ala. 201; Rapier v. Insurance Co., 57 Ala. 100; Holland 
v. Lea, 9 Exch. 480; Railway Co. v. Whinray, 10 Exch. 17; 
Commonwealth v. Fairfax, 4+ WU. & M. 208; So. Car. Society 
v. Johnson, 10 Amer. Dee. 644; Brewer v. Aing, 63 Ala. 511. 
The temporary appointment being terminated by the perma- 
nent appointment at an increased salary, the liability of the 
sureties ceased before any default occurred. (2.) The convey- 
ances executed by Priester give time for the payment of the 
debt, and, being executed without the assent of the sureties, 
discharged them.—Gray’s Executors v. Brown, 22 Ala. 262 
White v. Life Association, 63 Ala. 419; Insurance Co. v. Ran- 
dall, 71 Ala. 220; Comegys v. Cox, 1 Stew. 262; Ellis v. Bibb, 
2 Stew. 63; Jnge v. Br. Bank, 8 Porter, 108; Cow v. Rail- 
road Co., 37 Ala. 320; Pyke v. Searcy, 4 Porter, 523 Haden 
v. Brown, 18 Ala. 641; Carpenter v. Devon, 6 Ala. 718; 
Boultbee v. Stubbs, 18 Vesey, 20; Ducker v. ae 67 N. Y. 
464; Place v. Mellvain, 38 N. Y. 96; Smarr v. Schnitter, 38 
Mo. 478; Lea v. Dozier, 10 Humph. 447 ; Smith v. Clopton, 
48 Miss. 66; 14 Gray, 528; 3 Allen, 14; 5 Cush. 43; 10 
Paige, 11; 78 Ill. 257. 


VoL. LXXVI. 
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STONE, C. J.—We have examined the evidence in this 
cause with great care, and we fail to find any thing which 
tends, in the least, to show that Mr. Priester received more 
than one appointment as freight-agent of the appellant corpo- 
ration. Giving to Priester’s testimony the extremest interpre- 
tation, the appointment was experimental, with a reserved right 
to revoke, of which notice was given at the time. The experi- 
ment proved satisfactory, and there was no revocation and no 
reappointment. The bond, therefore, stands as a guaranty that 
he will faithfully discharge the duties of the oftice, or trust 
committed to him, “during the time he holds the said appoint- 
ment, and until he is relieved therefrom.” We will not gain- 
say the position contended for, that the appointment might 
have been for a specified time, or term. The charter, or by- 
laws of the corporation, might have required that, or the ap- 
pointing power might have elected to fix a term to its duration ; 
ora second appointment might have been made, which would 
necessarily have terminated the first. Nor will we deny that 
such fact, or facts, if they existed, might be shown by oral 
proof. In either of the categories supposed, the sureties on a 
first bond would not be liable for a default under a second ap- 
pointment.—Papier v. Louisiana ky. Life Ins. Co., 57 Ala. 
100; Avtson v. Julian, 4 Ellis & Bl. 854; //assell v. Long, 
2M. & 8. 363; NV. W. Railway Co. v. Whinray, 10 Exch. 
17; Holland v. Church-warden, 9 Welsby, H. & G. 430; 
Brewer v. King, 63 Ala. 511; So. Car. Soe. v. Johnson, 10 
Amer. Dec. 644; Com. v. Fairfax, 4 Hen. & Munf. 208. 

The Cirenit Court should have ruled, that there was no evi- 
dence before the jury tending to show that the liability of 
Priester and his sureties on their bond ceased before his ap- 
pointment was revoked, October 11th, 1879. 

In Sweeney v. Bivler, 69 Ala. 539, the question arose, 
whether Bixler, who had received a mortgage from one Smith, 
was a purchaser, in that sense which would override a latent 
equity asserted by Sweeney. Bixler’s claim was past-due, and 
Smith gave him his note for it, due at one day, which we held 
to be no extension of the time of payment. On the same day, 
Smith exeeuted a mortgage to Bixler, conveying to him the 
property in controversy, as security for the payment of the 
note. Bixler was bound by the mortgage not to enforce it, if 
the Smith note was paid by a named day, some four months 
afterwards. sixler, at this time, had no knowledge of 
Sweeney’s equity. If the postponed day of foreclosure pro- 
vided for in the mortgage had the effect of postponing the 
maturity and collectibiiity of the debt, then there was a new, 
contemporaneous consideration, which would constitute Bixler 
a purchaser as against Sweeney. We said: “ The extension of 
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time, within which the mortgage might be foreclosed, was no 
suspension of the right to collect the debt.” We held that 
Bixler was not a purchaser, and gave effect to Sweeney’s 
equity. 

In Brandt on Suretyship, § 320, it is said: “It has been re. 
peatedly held, that the mere fact that the creditor takes from 
the principal a mortgage, or trust-deed of property, as collateral 
security for the debt for which the surety is liable, which ma- 
tures after the maturity of such debt, does not, of itself, in 
the absence of an agreement to that effect, extend the time, or 
discharge the surety.” In support of this view the authorities 
are overwhelming.— U. S. v. Hodge, 6 How. 379; Pendexter 
v. Vernon, 9 Humph. 84; Burke v. Cruger, 8 Texas, 66; 
Bank of Penn. v. Potius, 10 Watts, 148; Morgan v. Martien, 
32 Mo. 438; Zwopenny v. Young, 3 Barn. & Cress. 208; 
Thurston v. James, 6 R. 1. 103; Scanland v. Settle, Meigs, 169. 

There is a single Tennessee decision— Lea v. Dozier, 10 
Humph. 447—which holds the contrary doctrine. That court 
did not, however, note the fact, that it was overruling Pen- 
dexter v. Vernon, in the volume immediately preceding. 

The authorities are uniform, that any extension of the debt 
of the principal—any disabling of the creditor's right to sue, 
no matter for how short a time—granted on a valuable consid- 
eration, and without the assent of the surety, discharges the 
latter.—ZJnge v. Branch Bank of Mobile, 8 Por. 108; Car- 
penter v. Devon, 6 Ala. 718; Haden v. Brown, 18 Ala. 641; 
| v. MU. & G. R. R. Co., 37 Ala. 3 90: Mobile Life Ins. Co. 

Randall, 71 Ala. 220; Boultbie v. ~— IS Ves. 20; 
hele v. Rapp, 67 N. Y. 464; Chase v. Brooks, 5 Cushing, 
43; Carkin v. Savory, 14 Gray, 528 ; : Ve eazie v. Carr, 5 Allen, 
14; Smarr v. Schnitter, 38 Mo. 478; Headlee v. Jones, 43 Mo. 
235. This case does not fall within the satiety as there was 
no agreement binding the creditor not to institute suit for the 
recovery of Priester’s indebtedness. 

It was the duty of the Cireuit Court to construe Priester’s 
conveyance of the personal property, and his mortgage of the 
homestead ; and he should have told the jury, that neither of 
them tended, in the least, to absolve the sureties from liability 
on the bond, further than they diminished the default. 

We need not apply these principles to the various rulings 
excepted to. We have detected no error in the rulings on tes- 
timony. 

Reversed and remanded. 


VoL. LXXVI. 
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Owen v. Bankhead. 


Bill in Equity to enforce Vendor's Lien on Land. 


Re Decree enforcing vendor’ s lien; when not binding on heirs of deceased 
yurchaser, nor waiver of lien as against then.—A vendor of lands having 
} “ - s 


filed a bili in equity to enforce his lien, making the widow of the de- 
ceased purchaser a party, both personally and as administratrix, but not 
bringing in the heirs, in whom the legal title was vested; having ob- 
tained a decree subjecting the lands to sale, and becoming himself the 
purchaser at the sale under the decree; the proceedings are void as 
against the heirs, but can not be construed as an intentional waiver of 
the vendor’s right to enforce his lien against them in another suit. 

2. Same; filing claim against insolvent estate.—The note for the unpaid 
purchase-money having been reduced to judgment by the decree rendered 
in the suit against the widow and administratrix, the filing of this decree 
as a claim against the insolvent estate of the deceased purchaser, within 
the time allowed by law, is sufficient to preserve the claim as a subsist- 
ing demand. 

3. Whoare proper parties plaintif’.—Yhe vendor having sold and con- 
veyed the land, with covenants of warranty, after his purchase at the 
sale under his abortive decree, and his grantee being evicted by the 
heirs of the deceased purchaser, he (or his personal representative) and 
his grantee may join as complainants in a bill to enforce the lien against 
the heirs. 


Arrreat from the Chancery Court of Lawrence. 

Heard before the Hon. Tuos. Cosns. 

The bill in this ease was filed on the 13th August, 1878, by 
Mrs. Martha I]. Owen and Edward P. Schackelford, the latter 
suing as the administrator of the estate of M. W. Mayes, de- 
ceased, against Wm. S. Bankhead and others, as the personal 
representatives and heirs at law of George M. Garth, deceased ; 
and sought to enforce an alleged vendor's lien on land for the 
unpaid purchase-money, under the following state of facts, as 
alleged in the bill, and shown by the exhibits thereto: 

The land was sold and conveyed by said M. W. Mayes to 
said Garth on the 3d December, 1859, at the agreed price of 
$3,000; for which sum said Garth executed his two promissory 
notes to said Mayes, for $1,950 each, payable on the 1st Janu- 
ary, 1861, and 1862, respectively, with interest from the Ist 
January, 1860. Garth died in April, 1862, never having paid 
either of said notes; leaving his widow, who afterwards became 
the wife of said Wm. 8. Bankhead, and two infant children, as 
his heirs at law and the distributees of his estate. Letters of 
administration on Garth’s estate were granted to his widow, on 
the 23d April, 1866; and said notes for the purchase-money 
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were duly presented to her, within eighteen months afterwards, 
as claims against his estate. The first of said notes, maturin 
on the Ist January, 1861, was transferred by said Mayes, for 
valuable consideration, at what time does not appear, to Isaac 
N. Owen. Afterwards, on the 5th April, 1867, said Mayes 
filed his bill in equity against the widow and administratrix of 
said Garth, and against said Isaac N. Owen as the holder and 
owner of the first note, alleging the non-payment of the notes, 
the transfer of the first note to said Owen, and asking that the 
lands be sold in payment and satisfaction of the two notes, 
The bill alleged, by mistake, that Mayes had never executed a 
conveyance of the lands to said Garth, but had retained the 
legal title in himself, and had given a bond for titles to be made 
on the payment of the purchase-money ; and the heirs of Garth 
were not made parties to the suit. At the May term of the 
court, 1868, a decree was rendered in favor of the complainant, 
ascertaining that the amount due him, principal and interest, 
on the note which he had retained, was $3,258.23; and order- 
ing a sale of the lands by the register, unless this amount 
should be paid by the administratrix within ninety days. The 
lands were sold by the register, under this decree, in Septem- 
ber, 1868; said Mayes becoming the purchaser, at the price of 
$100, and afterwards receiving a deed from the register, on the 
confirmation of the sale by the court. 

The estate of said Garth was reported insolvent by the ad- 
ministratrix, and was so declared by the Probate Court on the 
17th Angust, 1868; and a copy of said decree in chancery, 
duly veritied by affidavit, was filed as a claim against the estate, 
as the dates are copied in the transcript, on the 12th May, 1869. 
(It is said in the brief of appellees’ counsel, that this is a mis- 
take, and that the claim was in fact filed on the 20th August ; 
and reference is made to an agreement, which does not appear 
in the record, that the error may be corrected.) Mayes entered 
into possession of the land under his purchase, and, in Decem- 
ber, 1868, sold and conveyed it to Mrs. Martha Owen, who was 
his daughter, and put her in possession ; and she purchased the 
other note from said Isaac N. Owen, about the same time. In 
November, 1872, Mrs. Garth having married said W. 8. Bank- 
head, they, as the personal representatives of said Garth, with 
his infant heirs, filed their petition in said chancery cause, 
which was by amendment converted into a bill, seeking to set 
aside the sale and purchase of the lands under the decree in 
favor of Mayes; alleging the inadequacy of the price, the filing 
of the decree as a claim against Garth’s estate, and the fact 
that the heirs were not parties. In answer to this petition, or 
bill, Mayes filed a disclaimer, alleging his sale and conveyance, 


with covenants of warranty, to Mrs. Owen; and he having 
VoL. LXXVI. 
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afterwards died, the cause was revived against E. P. Shackel- 
ford as his administrator. An answer was also filed by Mrs. 
Owen and her husband, demurring to the bill, for want of 
equity, and claiming protection as purchasers. The cause be- 
ing submitted for decree on pleadings and proof, the chancellor 
dismissed the bill for want of equity, but without prejudice ; 
this decree being rendered on the 9th February, 1874. The 
heirs then brought an action of ejectment for the land, and re- 
covered a judgment in 1876. Mrs. Owen then filed a bill in 
equity, as the assignee of the note transferred to her by said 
Isaac N. Owen, asserting a vendor's lien on the land for its 
payment; but, on appeal to this court, her bill was dismissed. 
Bankhead v. Owen, 60 Ala. 457-68. 

On these facets, as alleged in the bill and shown by the ex- 
hibits, the bill prayed that an account be taken to ascertain the 
amount of purchase-money still due and unpaid, and that the 
lands be sold for the payment of the amount as ascertained ; 
“or, if complainants have mistaken the relief to which they 
are entitled, that the court will decree that the said heirs of 
said George M. Garth have no interest, as against complainants, 
in and to said lands, and that the said sale by the register in 
chancery may be held good as against said heirs; or, if com- 
plainants are mistaken in the specific relief herein asked,” then 
for other and further relief under the general prayer. 

A joint answer to the bill was filed by Bankhead and wife, 
in which they incorporated a demurrer, assigning the following 
as grounds of demurrer: Ist, “there is a misjoinder of com- 
plainants, because the bill shows that Mrs. M. 1. Owen has no 
interest in the subject-matter of the suit 7” 2d, “ there is a mis- 
joinder of complainants as to said E. P. Shackelford as admin- 
istrator of said Mayes, because the bill shows that the cause of 
action in this suit has been adjudicated in said suit of Mayes 
against said Catherine, as the administratrix of said Garth’s 
estate, and said Isaac N. Owen, and that the decree of this 
court in that suit is res adjudicata, and a bar to any relief in 
this suit ;” 3d, “ the bill shows that the vendor's lien sought to 
be enforced was waived, abandoned and lost by said Mayes on 
16th December, 1872.” 

The chancellor overruled the demurrer, on the grounds 
specitically assigned, but nevertheless dismissed the bill, on the 
ground that there was a misjoinder of complainants ; and his 
decree is now assigned as error. 


Warrs & Son, and Joun Pue.an, for appellants.—(1.) There 

is no misjoinder of complainants.—Gunter v. Williams, 40 

Ala. 561; llitcheock v. U.S. Bank, 7 Ala. 386; Blackwell v. 

Blackwell, 33 Ala. 57; Blevins v. Buck, 26 Ala. 292; Lanier 
10 
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». Hill, 25 Ala. 554: Hair v. A very, 28 Ala. 267; Gerald v, 
Me Kenzie, 27 Ala. 166; Gannard v. FExlava, 20 Ala. 732; 
Plowman v. Riddle, 14 Ala. 169; Auerbach v. Pritchett, 58 
Ala. 451. (2.) Mayes certainly had a vendor’s lien on the land, 
as against Garth, his widow, and his heirs.—///ghtower », 
Rigsby, 56 Ala. 126; Simpson v. Me Allister, 56 Ala. 28; Bu- 
Jord ve. MeCormick, 57 Ala. 428; Bankhead v. Owen, 60 Ala. 
457. This lien has never been satisfied; and it must. still 
exist, unless it has been waived, abandoned, or forfeited.  (3.) 
The proceedings in the former suit were fruitless, because the 
heirs of Garth, in whom the legal title was vested, were not 
parties to the suit; and the decree was, as to them, a nullity. 
Hunt v. Acre, 28 Ala. 580. The legal title is yet in them, but 
they can not claim to be purchasers for value. The decree 
obtained in that suit has been regularly filed as a claim against 
Garth’s insolvent estate.— Thornton v. Moore, 61 Ala. 347. 
The validity of the decree being thus preserved, and the estate 
of Mayes being liable under his covenants of warranty to Mrs. 
Owen, she is entitled to enforce the lien against the heirs, 
without regard to the transfer of the note by Isaac N. Owen. 


Capaniss & Warp, contra. -(1.) Mrs. Owen and the per- 
sonal representative of the estate of Mayes can not, with 
propriety, unite as complainants in this suit, since any theory 
of the ease which sustains the right of either one of them to 
relief necessarily excludes the right of the other. If the bill 
is to enforce the vendor's lien for the unpaid purchase-money, 
the administrator of Mayes is the only proper complainant, be- 
ing the owner and holder of the unpaid note; and if to enforce 
an equitable estoppel against Garth’s heirs, Mrs. Owen is the 
only proper complainant. If the bill is to be regarded as filed 
in a doubie aspect, the two aspects are inconsistent and repug- 
nant.— Ashurst v. Micou, 55 Ala. 607. Mrs. Owen’s right to 
relief is based on the breach of the covenants of warranty con- 
tained in Mayes’ deed to her, for which she has an adequate 
remedy at law; and a court of equity has no jurisdiction to 
apply the assets of his estate in discharge of this liability.— 
Mill v. Armistead, 56 Ala. 118. (2.) The decree in the suit 
of Mayes against the widow and administratrix of Garth is 
conclusive as a bar in this case. By that suit and decree, 
Mayes split his cause of action, and he can not now (nor can 
his administrator) sue for the residue ; else he might maintain 
a separate suit against the widow and each of the heirs, though 
there were twenty, and obtain a decree in each case for the 
balance of the debt after exhausting his lien.—1 Brick. Digest, 
26, § 89; 276. 145, § 203. (3.) Mayes waived his lien on the 
land—l\st, by claiming the benefit of the decree for the balance 
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of his debt, after applying net proceeds of sale, as a claim 
against the insolvent estate of his debtor; 2d, by his disclaimer 
of record, in answer to the petition to set t aside the sale ; 3d, 
by electing to claim the benefits of his decree and purchase, 
under which he entered into possession, and received the rents 
and protits of the land for eight years. His decree was for 
$3,258.23, bearing interest, and was for the balance of his debt 
after exh: austing his lien on the land (Code, § 3908) ; and claim- 
ing the benefit of this decree, he is estopped from denying that 
his lien is extinguished. (4.) The claim is barred by the statute 
of non-claim. The unpaid note has never been filed as a claim 
against Garth’s insolvent estate, and the chancery decree was 
not filed until after the expiration of the time allowed by law. 
Halfiman w. Ellison, 51 Ala. 243: Watson v. Pose, 51 Ala. 
992; Sharp v. Herrin, 32 Ala. 502; Bell v. Andrews, 34 Ala. 
538: Owen v. Corbitt, 57 Ala. 92. If the decree was filed in 
time, it would not help the complainants, since it is only for 
the balance of the debt after extinguishment of the lien, and 
is conclusive as to the extinguishment of the lien. 


SOMERVILLE, J.—It is not contended that a vendor’s lien 
on the land in controversy did not exist in favor of Mayes, the 
original owner, after the sale made by him to Garth, on the 3d 
December, 1859. This lien certainly existed without any 
specitie agreement, as an incident to the contract of sale, and 
was enforceable, not only against the vendee, but all others 
who were not purchasers for value without notice, unless it had 
in some way been lost by waiver or abandonment. 

It is our opinion that ‘this lien was not waived, or abandoned, 
by the unsuecessful attempt to enforce it in the chancery suit 
commeneed in April, 1867. The legal title of the land was at 
this time vested in the heirs of George M. Garth, the vendee, 
he having died since the sale. By some oversight, or other- 
wise, they were not made parties to this proceeding. The only 
parties defendant were the widow of Garth, who was also his 
personal representative, and one Isaae Owen, who was assignee 
of one of the notes for the purchase-money. The legal title of 
the land, therefore, was not before the court, no one being 
made a party who had any ownership in it. The widow’s only 
interest was a right of dower, which, without actual assignment, 
was no estate in the land, either legal or equitable, but. a mere 
right action, not the subject either of sale or transfer, but only 
of release to the terre-tenant by way of ex 
marsh v. Smith, 82 Ala. 404: 1 Brick. Dig. ?. 615 », § 42. ‘The 
decree of the Chancery Court, salle to condemn the land to 
the payment of the purchase-money, was, for this reason, una- 

vailing. It reached no interest in ‘the land which was the sub- 
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ject of condemnation or sale. When Mayes purchased under 
the decree, therefore, he obtained no title to this land whatever, 
The whole proceeding was entirely void as against the heirs, 
who were no parties to it in any way. As to them, the 
attempted condemnation, sale and purchase of the lands, were 
as if they had never been—an absolute legal nullity.—//unt ». 
Acre, 28 Ala. 580. The whole question of waiver is one of 
fact, or legal intention deducible from ascertained facts ; and 
if this intention remains in doubt, the vendor’s lien must be 
held to attach.—2 Story’s Eq. § 1224; Tedder v. Steele, 70 
Ala. 347. We can perceive no reason why the inadvertent 
omission of material parties to a suit, who are the exclusive 
owners of the title of land sought to be subjected, should be 
construed into an intentional waiver of a valuable right against 
them, when the proceeding does not bind them, and is as to 
them a nullity. Ie does not present the case of an attempt to 
subject a fractional part of the entire land. It is an abortive 
attempt to subject the whole, rendered unsuccessful by a mis- 
taken omission of necessary parties. 

The note having been reduced to judgment, by the rendition 
of the decree in favor of Mayes against the administrator of 
Garth, it was legally merged in said judgment ; and the filing, 
therefore, of a transcript of the judgment against Garth’s insol- 
vent estate, was clearly sufficient. The record shows that this 
was done within the time required by statute.—Zhornton v. 
Moore, 61 Ala. 347. 

There does not seem to us to be any misjoinder of parties com- 
plainant to the present bill, as the chancellor has adjudged to 
exist in his opinion and decree. The two parties who unite as 
complainants are Shackelford, the administrator of Mayes, and 
Mrs. Martha Owen, who purchased these lands from Mayes in 
his life-time by a deed warranting the title. The legal effect 
of this conveyance was to pass to Mrs. Owen, as vendee, not 
only any interest which the vendor had at that time in the lands, 
but also any title which he might afterwards acquire, whether 
by enforcement of his vendor’s lien in the suit or otherwise. 
Chapman v. Abrahams, 61 Ala. 108. It is shown by the 
record that Mrs. Owen had been ejected from these lands by 
the heirs of Garth, in an action at law. This was a breach of 
the warranty, operating to create a liability upon Mayes and his 
administrator. The vendor, therefore, had an interest in the 
enforcement of a lien, which was superior to the title of the 
heirs, and his estate might sustain injury if it remained unpaid. 
The liability over, created by the warranty, is held to be the 
vital principle which preserves from forfeiture a vendor’s lien, 
where a note for the purchase-money of land has been assigned 


by indorsement by the holder, and through which is worked out 
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the equity of the assignee’s subrogation to the original rights 
of the assignor.—/Preston & Co. v. Ellington, 74 Ala. 133. 
The legal title of the decree, or the note, as we may choose to 
consider it in reference to the heirs, is in Shackelford, as ad- 
ministrator, but the fruits of the vendor’s lien enure to the 
benefit of his co-complainant, Mrs. Owen. The practice, in such 
cases, is to allow a joinder of the trustee of the legal title and 
the beneficiary as co-complainants in the same suit, where there 
is no conflict between their interests.—Gunter v. Williams, 40 
Ala. 561; Sawyer v. Baker, 72 Ala. 49; Pitts v. Powledge, 
56 Ala. 147; Blevins v. Buck, 26 Ala. 292. 

The decree is reversed, and the cause remanded, that a decree 
may be rendered in accordance with the principles announced 
in this opinion. 


Cropton, J. not sitting, having been of counsel. 


Caldwell v. King. 


Creditor’s Bill in Equity, to set aside Conveyance as Fraudu- 
lent, and for Discovery of Equitable Assets. 


1. Effect of decree on pleadings.—Though the court may suggest, or 
even direct an amendment, it can not, ex mero motu, amend the plead- 
ings, or eliminate any part thereof; nor can a decree, rendered at any 
stage of the cause, operate to eliminate any part of the pleadings as they 
then stood. 

2. Filing bill in double aspect.—A bill may be filed in a double aspect, 
orin the alternative; but each aspect or alternative must entitle the 
complainant to the same relief, and the same defensee must be applicable 
to each; and the same rule applies to an amended bill, or matter intro- 
duced by amendment. 

3. Same, in ereditor’s bill.—When the bill attacks the validity of a 
conveyance by the complainant’s debtor on the ground of fraud, and 
seeks to reach and condemn the property to the satisfaction of the com- 
plainant’s demand, he can not ask, in the alternative, to have the unpaid 
purchase-money, or the proceeds of sale, condemned to the satisfaction 
of his debt; and, on the other hand, if he seeks to condemn the money, 
or proceeds of sale, he thereby affirms the change of title effected by the 
sale, and can not impeach the validity of the transaction. In other 
words, he can not claim, in the alternative, under and against the con- 
veyance, 

4. Fraudulent conveyances; actual and constructive fraud.—A volun- 
tary conveyance is fraudulent and void, as against existing creditors, 
Without any inquiry into the motives or condition of the parties; and if 
partly voluntary, or supported by an insufficient consideration, it is 
fraudulent as to the excess of the value of the property above the con- 
sideration, though, unlike a conveyance fraudulent in fact, it will be per- 
mitted to stand as security for the consideration actually paid, if the 
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grantee did not participate in any fraudulent intent. But a conveyance 
which is founded on full and adequate consideration, the grantee not 
participating in any fraudulent intent, will not be held constructively 
fraudulent, because the stipulated purchase-money is unpaid, or to the 
extent that it is unpaid. 


Arvrat from the Chancery Court of Mobile. 

Heard before the Hon. Joun A. Fosrer. 

The original bill in this case was tiled on the 15th December, 
1883, by Mrs. Mary Ann King and her husband, Henry W. 
King, as judgment ‘creditors of Josephine Martin, against the 
said “Josephine Martin and one Thomas Conboy ; and sought to 
set aside, on the ground of fraud, a conveyance of a house and 
lot in the city of Mobile executed by the said Josephine to her 
co-defendant, and a discovery from the said Josephine of 
equitable assets belonging to her. The complainant's judg- 
ment was rendered, after protracted litigation, on the 23d May, 
1883; the action having been commenced in December, 1877, 
and the case er ‘e brought to this court by appeal.—67 Ala. 
177; 72 Ala. 354. The deed to Conboy, a copy of which was 
made an exhibit to the bill, was dated the 30th November, 1881, 
and recited as its consideration the present payment of $2,000. 
The bill alleged that the consideration of this deed was simu- 
lated and fictitious—that no money was in fact paid by said 
Conboy, or, if paid, that it was paid with knowledge ou his 
part of the fraudulent intent of the said Josephine to put her 
ywroperty beyond the reach of legal process, and to defraud, 
Mader and delay the complainants, in the collection of their 
demand then in suit; that the plan of a nominal sale was con- 
trived and arranged by Oliver Caldwell, acting as the friend 
and agent of the said Josephine, but who was not made a party 
to the bill; and that Conboy, in becoming the purchaser, was 
fully informed of the plan and its purpose. The bill alleged, 
also, “ that the said Josephine has money, property or effects, 
which are liable to the payment of complainants’ said judg- 
ment debt, and is able to answer, under oath, what property 
she has, the nature thereof, in whose hands it is, and where 
situated.” On these allegations, the bill praved, that the court 
would “decree that said deed is null and void as against com- 
jlainants’ said judgment debt; and that the said Josephine 

Martin may be required and compelled to discover and set forth 
by answer what property, money or effects she owns, the nature 
thereof, in whose hands it is, and where situated; and that the 
same may be decreed to be liable to the payment of complain- 
ants’ said judgment debt ;” and the general prayer, for other 
and further relief, was added. 

A decree pro confesso was regularly entered against Josephine 


Martin, and no further proceedings were taken against her. 
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An answer to the bill was filed by Conboy, denying the charges 
of fraud, fully and explicitly ; alleging ignorance on his part 
of any fraudulent intent on the part of said Josephine Martin, 
with whom he was not acquainted, and of the pending litiga- 
tion between her and the complainants; that he bought the 
property, together with another house and lot (which belonged 
to Almira Martin, against whom complainants had a similar 
suit pending), in good faith, from said Oliver Caldwell, who 
acted as the agent of said Josephine and Almira, at the price 
of $4,050, of which $2,000 was the agreed price of the house 
and lot involved in this suit, and executed his note for that 
sum, payable to his own order, and indorsed by him, due Jan- 
uary Ist, 1882, and delivered said note, with the note for the 
other property, to said Caldwell, on his delivery of the deeds 
for the property ; that he paid $500 on this note, in January, 
1882, and gave a new note for the balance; and that he did 
not know to whom this note belonged, or who held or claimed it. 

The cause being submitted for decree on pleadings and proof, 
the chancellor held and decreed, * that the complainants are not 
entitled to any relief as to the allegation and charge of fraud 
in the conveyance of said property by said Josephine Martin 
to said Conboy, and, so far as any relief is prayed for in the 
bill based on the fraud or invalidity of said conveyance, the 
same is refused and denied. But it is further ordered and ad- 
judged, that the complainant is entitled to relief, in so far as 
the bill seeks to discover what property the said Josephine 
Martin has, out of which to make satisfaction of said debt; 
and it appearing that, although no answer has been filed by 
said Josephine Martin, making discovery of said property, the 
answer of said Conboy, and the testimony of other witnesses, 
show that a note or notes for a large sum have been given by 
said Conboy to said Josephine Martin, which is still her prop- 
erty, and liable to the satisfaction of complainants’ said debt, 
if still in her hands; it is therefore ordered and decreed, that 
the register ascertain and report how much is due on complain- 
ants’ said judgment, ineluding principal and interest, and how 
much is due on said note or notes given by said Conboy ; that 
the said Josephine Martin shall forthwith surrender said note 
or notes to the register, if in her hands; and if she shall not 
be able to surrender it, by reason of having assigned, trans- 
ferred, or otherwise disposed of the same, then the register 
will ascertain and report who is the present claimant and holder 
of said note, and when, how, from whom, and under what cir- 
cumstances said claimant now holds the same.” 

On the reference before the register, it does not appear that 
Josephine Martin was examined, or appeared ; but said Oliver 
Caldwell, being examined as a witness, claimed the note of 
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Conboy as his absolute property, under an assignment by said 
Josephine Martin in January, 1883, in payment of her note 
for money loaned by him; and the register so reported. The 
bill was then amended, by leave of the register, by making 
Caldwell a party defendant ; alleging that he claimed to be the 
owner and holder of said note, but was not in fact a bona fide 
holder for value in the due course of trade—that he acquired 
the possession in furtherance of the fraudulent scheme charged 
in the original bill, or held the same in secret trust for the said 
Josephine ; and praying that the note be surrendered to the 
register of the court, that Conboy be required to pay the money 
into court, and that the same be applied to the payment and 
satisfaction of complainants’ said judgment. 

Caldwell appeared, and filed a demurrer to “the amendment 
to the original bill,” on the ground that it was repugnant to, 
and inconsistent with the original bill. The chancellor over- 
ruled the demurrer, holding that, although the original bill was 
demurrable for multifariousness, in asking a discovery of assets 
as well as seeking to set aside the conveyance on the ground of 
fraud, the objection was waived by the failure to demur; that 
the bill, on the hearing on pleadings and proof, * was sub- 
stantially dismissed as a bill to vacate and set aside the convey- 
ance as fraudulent, and retained only as a statutory bill of 
discovery ;” that “one of its alternative aspects, that charging 
the deed to be fraudulent and void, has been eliminated by the 
decree of the court, as effectually as if the complainants had 
struck it out by amendment, leaving nothing in the bill except 
as a statutory bill for a discovery of assets.” The decree over- 
ruling the demurrer is now assigned as error. 


R. H. Ciarxe, for appellants.—If the amendment had been 

incorporated in the original bill, there can be no doubt that its 
allegations and prayers for relief would have been inconsistent 
and repugnant with each other.—Cases cited in Ist Brick. 
Digest, 177, § 337. The amendment is not the commencement 
of a new suit, but a continuation of the original suit; and its 
averments and prayer for relief must be consistent with the 
original bill.— W7nter v. Quarles, 43 Ala. 692 ; Cain v. Gimon, 
36 Ala. 168; 1 Brick. Digest, 707, $$ 965-9. 
R. Iyer Surru, contra.—The alleged inconsistency, or repug- 
nancy, if any, is not between the amended and the original bill, 
but in the original bill itself; and it was waived, because not 
taken by demurrer.—/?ay’s Adm’r v. Womble, 56 Ala. 36; 
Alabama Warehouse Co. v. Jones, 62 Ala. 550; Lockett v. 
Hurt, 57 Ala. 198. The decree rendered on the pleadings and 
proof, before Caldwell was brought in as a party, eliminated 
VoL. LXXVI. 
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from the bill all but one aspect of the bill ; and this appeal does 
not relate to that decree. It is too late for Caldwell, a new 
defendant, to raise objections which were waived by the origi- 
nal defendants, and which do not relate to the single issue pre- 
sented against him. The fraudulent intent of the grantor, as 
alleged in the original bill, is admitted by the decree pro con- 
fesso ; and Caldwell’s connection with it was established by his 
‘own testimony, on the reference before the register. Conboy 
is relieved of the charge of fraud, and is protected as a bona 
fide purchaser for value, to the extent of the purchase-money 
paid ; and the transaction being constructively fraudulent, as 
against the complainants, to the extent of the purchase-money 
unpaid, the court will prevent the consummation of the fraud, 
and appropriate this balance as prayed by the biil.—Lyne v. 
Wann, 72 Ala. 48; Gordon, Rankin & Co. v. Tweedy, 71 Ala. 
202; Berry v. Sowell, 72 Ala. 14; 58 Ala. 224; Avttchell v. 
Jackson, 71 Ala. 556. 


CLOPTON, J.—We can not concur with the chancellor, 
that the averments of the original bill, assailing the conveyance 
by Josephine Martin to Conboy for fraud in fact, were elimi- 
nated therefrom by the decree denying relief in this aspect of 
the bill, as effectually as if they had been struck out by amend- 
ment. A decree, of itself, can not operate to change or amend 
the pleadings. This must be done by the application of the 
party, and leave of the court. The court may suggest, or even 
direct, an amendment; but, in such case, it remains with the 
party to amend or not, as he may elect. It is beyond the power 
of the court, er mero motu, to amend the pleadings, or eliminate 
any part thereof ; nor can a decree on the merits have such 
effect. In all proceedings subsequent to the decree, the pleadings 
must be taken as they were at the time it was made. The 
character and effect of the amendment, made subsequently to the 
rendition of the decree, must, therefore, be considered, in re- 
spect to its consistency with the original bill, as if no deeree 
had been rendered. 

That a complainant, as a general rule, may file his bill with 
a double aspect, or in the alternative, is tuo well settled to be 
controverted, or doubted. If he is in doubt, whether, upon the 
case stated in the bill, he is entitled to one kind of relief or 
another, he may frame the prayer in the alternative, so that 
the court may grant the relief to which he is entitled under 
either alternative. If his title to relief depends upon either 
the existence or the non-existence of a particular fact, or 
whether it is one way or another, of which he is ignorant, he 
may make alternative statements, so as to obtain relief if either 
statement is confessed, or found to be true. 
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The limitations upon the general rule are as well defined as 
the rule itself. Each alternative statement must entitle the 
complainant, not only to relief, but to precisely the same relief ; 
and the same defenses must be applicable. The alternative 
statements must not be inconsistent, or repugnant, and must 
present consistent titles to relief, so that, if a decree pro con- 
Jesso be taken, the court, looking at the alternative statements 
and the confession, will not be left in doubt, or to conjecture, 
as to the relief to be granted.— Moog v. Talcott, 72 Ala. 210; 
Lehman v. Me yer, OF Ala. 396 ; City of kufaula v. Me Nab, 
67 Ala. 588; Rives, Battle & Co. v. Walthall, 38 Ala. 329: 
Shields v. Barrow, 17 Wow. 130: Lloyd v. Brewster, 4 Paige, 
537. A statement of the rule and its limitations will suffice, 
without illustrating them by a reference to the various cases in 
which they have been sufticiently and repeatedly applied, and 
with which the profession is familiar. The rules themselves 
are not controverted. The contention is as to their applica- 
bility to this case. 

The complainants, having obtained a judgment against Jose- 
phine Martin, upon which execution was issued, and returned 
* No property,” tiled their bill for two purposes, or in two as- 
pects—one attacking a conveyance of real property by her to 
Conboy, as having been executed on a pretended and simulated 
consideration in fraud of complainants’ rights, and to have 
the property condemned to the satisfaction of their judgment; 
and the other, to compel a discovery, under section 3882 of 
Code 1876, of money, property or effects belonging to her, 
which are liable to the complainants’ demand. Josephene Mar- 
tin not having answered, a decree pro confesso was taken, and 
no proceedings were instituted to compel her to answer. 

The chancellor, on hearing, decreed that complainants were 
not entitled to relief in the aspect of the bill charging the con- 
veyance to Conboy to be fraudulent, and denied any relief based 
on its fraud or invalidity; but that they were entitled to 
relief in the other aspect. It appearing from the testimony 
that Conboy had given Josephine Martin a note for a part of 
the purchase-money of the property, which was outstanding, a 
reference by the register was ordered, to ascertain the amount 
due complainants on their judgment, the amount due on Con- 
boy’s note, and who held the note. No reference was ordered 
to ascertain any other property belonging to Josephine Martin, 
or held in trust for her. 

On the reference, it was disclosed that the note of Conboy 
was held and claimed by Caldwell; and thereupon the com- 
plainants amended the bill. The amendment states, that Con- 
boy gave a note for two thousand dollars, with interest from 
date, for the purchase-money of the property, upon which he 
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had paid five hundred dollars, in January, 1882, or 1883; and 
at that time, gave another note for the balance of the purchase- 
money, Which was in the possession of Caldwell, who had given 
no consideration for it, and who took possession of, and holds 
the note, in furtherance of the scheme to defraud complainants, 
charged in the original bill, or holds it on some secret trust for 
Josephine Martin. The prayer of the amendment is, that Cald- 
well surrender the note to the register, and that the proceeds 
thereof be applied to the payment of complainants’ judgment. 

By the original bill, the complainants affirm the cnvalidity 
of the conveyance to Conboy, and on its énvalidity base their 
title to relief. By the amendment, they affirm the validity of 
the conveyance, and base their title to relief on its validity, 
and the fraudulent transfer of the note to Caldwell. “ When 
a creditor pursues and seeks to condemn money, ora debt, 
which is the product of a fraudulent sale, he can only claim 
the money as a debt, and will not be permitted to dispute the 
rightful change of title to the property.”— Price v. Masterson, 
35 Ala. 483; Godden v. Pierson, 42 Ala. 370. The converse 
proposition is equally true; that when a creditor pursues, and 
seeks to condemn the property, on the ground of fraud in the 
sale, and, of consequence, no rightful change of title, he will 
not be permitted to affirm there is a rightful change of title, 
and condemn the product of the sale. Inconsistent and repug- 
nant titles to relief are presented by the original bill and the 
amendment, founded on inconsistent and repugnant state- 
ments. ‘The effect, in the one case, is to claim against the 
conveyance, and in the other, to claim under it.” 

The complainants, under the alternative claims of the bill as 
amended, are not entitled to precisely the same relief. In 
Moog av. Talcott. supra, it is said: * There is one sense, in 
which the relief prayed for, in every possible aspect of the 
bill, is remotely the same—the collection of the complainant's 
demand out of the defendant's property. But the rule under 
consideration contemplates the immediate relief, which is the 
foundation and source of this remote relief.” The immediate 
relief, in respect to the property conveyed to Conboy, to which 
the complainants are entitled on the statements of the original 
bill, is, that the property be suld for the payment of their 
judgment, and the removal of the conveyance as an obstruction 
or impediment to the sale. By such relief, Conboy forfeits all 
right to the property, and is divested of all ownership, or 
claim. On the statements of the amendment, the immediate 
relief is the condemnation of a portion of the product of the 
sale to Conboy, as a debt, to the payment of their judgment. 
The result of such relief is, to leave the title of Conboy un- 
impaired, and to permit him to remain in full ownership and 
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undisturbed enjoyment of the property; he being required to 

pay only the agreed purchase-money, and perform his contraet 

of purchase. Not only are the titles to relief, but also the re- 

sults, inconsistent and repugnant. 

Had there been no intervening decree, and a decree pro con- 
Jesso been taken on the bill as amended, by what rule, or on 
what principle, would the court determine what relief ought to 
be granted‘ Would the court, in such case, set aside the con- 
veyance to Conboy, as fraudulent and invalid, and order the 
property sold ; or would it condemn Conboy’s note for the un- 
paid purchase-money to the complainants’ judgment? The 
case would be placed in such condition as to make it a “ mere 
matter of speculation and conjecture as to which of the titles 
should be made the foundation for relief?” If the court 
adopted either, it could not be certain that it was granting the 
relief to which the complainants were entitled. 

It is contended, however, that to the extent of the unpaid 
purchase-money, the conveyance to Conboy is constructively 
fraudulent; that he is a voluntary grantee pro tanto ; and that 
the amendment, maintaining in a varied mode the impeach- 
ment of the conveyance for fraud, is consistent with this aspect 
of the original bill. We can not assent to this proposition. 
The amendment does not, in any possible aspect, impeach the 
conveyance for any fraudulent intent on the part of the grantee, 
or for his participation in any guilty intent of the grantor. As 
against existing creditors, the law, in this State, declares a con- 
veyance wholly voluntary to be fraudulent, without inquiring 
into the motives or condition of the parties; and fraudulent 
to the extent it is voluntary, when an inadequate consideration 
has been paid, and there is an absence of participation in any 
guilty intent of the grantor, on the part of the grantee. When 
a conveyance is constructively fraudulent, by reason of inade- 
quacy of consideration, and the financial embarrassment of the 
grantor, the grantee not participating in any fraudulent intent, 
it may be permitted to stand as security for the consideration 
actually paid; but, when the deed is fraudulent in fact, it will 
not be allowed to stand for the purpose of reimbursing the 
grantee.—Gordon, Rankin & Co. v. Tweedy, 71 Ala. 202; 
Potter v. Gracie, 58 Ala. 303. A conveyance on sufficient 
consideration can not be avoided by creditors because of the 
fraudulent intent of the grantor, in which the grantee did not 
participate; and when a full and adequate consideration has 
been agreed to be paid, the conveyance will not be held con- 
structively fraudulent, because and to the extent the considera- 
tion is unpaid, the grantee not participating in any fraudulent 
intent. 


We do not mean to be understood as holding that a creditor 
VoL. LXXVI. 
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ean not fill a bill with a double aspect—in one aspect, attacking 
adeed made by his debtor for the fraud in fact of both parties 
to the transaction ; and in the other, attacking it as voluntary, 
in whole or in part. The relief, in such cases, is the same, al- 
though there may be a difference in extent. What we do de- 
cide is, that a creditor can not file a bill in the alternative—by 
one alternative statement, charge actual fraud by both grantor 
and grantee, and, for this reason, seek to have a conveyance of 
his debtor declared invalid, and to have the property suld for 
the satisfaction of his demands; and by the other, admit the 
adequacy of the consideration, and, without alleging the par- 
ticipation of the grantee in the fraudulent intent of the grantor, 
sek to condemn the unpaid purchase-money; and that this 
ean not be done by an amendment to the original bill. 

It is further insisted, that the amendment is consistent with 
the aspect of the original bill, wherein it is filed fora discovery 
of money, property or effects, as provided and authorized by 
section 3882 of Code. It will not be seriously contended, that, 
in this aspect of the bill, there was an attempt or expectation 
tocondemn a note, the product of a sale, which, by the other 
alternative statement of the bill, had been attacked as fraudn- 
lent in fact. The allegations of fraud in the sale and convey- 
ance of the property to Conboy, and the effort to condemn the 
ey to the complainants’ debt, repel the proposition, that 
iis ontstanding note for the purchase-money was, as against 
them, property belonging to Josephine Martin. It is a suffi- 
cient answer to this proposition, however, that the amendment 
is inconsistent with, and repugnant to one of the alternative 
aspects of the original bill, as it remained at the time the 
amendment was made. 

The demurrer should have been sustained. 

Reversed and remanded. 


Harrison v. Parmer. 
Statutory Action, in nature of Ejectment. 


1. Legal titles only available.—In a statutory action in the nature of 
ejectment, the legal title must prevail against an equitable title, no mat- 
ter how perfect the equity may be. 

2. As between lessor and lessee, whose title will pre vail.—If the de- 
fendant entered under an executory agreement for a lease, he has no 
legal title which will defeat the plaintiff’s recovery, though he may main- 
tain an action at law for damages, or a bill in equity for specific perform- 
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ance; but, if he entered under an executed lease, and the term has not 
expired, he may successfully defend the plaintiff's action. 

a Whether contract is lease, or exe cutory agreement for lease —A 
writing having been drawn up and signed by both parties at their first 
interview, duly attested, describing the premises to be let, the com- 
mencement and duration of the term, and the annual rent to be paid, 
this is sufficient to satisfy the requisitions of the statute of frauds (Code, 
§§ 2121, 2145), and to make a binding contract; but the addition of these 
words, ‘‘ Notes and papers to be drawn up as soon as convenient,” 
shows that the parties considered the transaction as incomplete, and the 
writing is only an executory agreement for a lease. 

4. Same.—A writing having been drawn up at the second interview 
between the parties, which specified particularly the duties and obliga- 
tions of the lessee, was signed by him, and delivered, with his notes 
for the rent as specified, to the lessor, who thereupon surrendered to him 
the original writing; this, without more, would amount to an executed 
lease, and the lessor would be held to have waived any stipulations not 
contained in the writing. But, it being further shown that the parties 
separated with the understanding that they were to meet a third time, 
when a duplicate of the writing signed by the lessee was to be prepared 
and signed by the lessor, and the first writing was to be then surrendered 
by the lessee, and that this was not done at the third meeting; these 
facts show that the parties considered the transaction as still incomplete, 
and the writings operate only as an exeentory agreement for a lease. 

5. Error without injury in rulings on evidence.—Where the uncontro- 
verted facts clearly establish the plaintiff's right to recover, erroneous 
rulings on evidence adverse to the defendant, which would not vary the 
result, are error without injury. 


Arveat from the Cireuit Court of Montgomery. 

Tried before the Hon. Jno. P. Hunnarn. 

This action was brought by John T. Parmer against William 
M. Harrison, to recover the possession of a plantation, which 
was described in the complaint as the “Old Calloway place ;” 
and was commenced on the 28th January, 1884. The de- 
fendant pleaded “not guilty, in short by consent; and the 
cause was tried on issue joined on that plea. 

On the trial, as appears from the bill of exceptions, it was 
shown that the defendant claimed and held possession of the 
lands sued for, under a contract made between him and the 
plaintiff, which the defendant insisted was a lease for five 
years, while the plaintiff contended that it was only an execu- 
tory agreement for a lease, which had never been consummated. 
At the first interview between the parties, on the 9th August, 
1883, a writing was drawn up for them by E. R. King, which 
was, as King testified, in these words: “ Agreement between 
Mr. John T. Parmer and William M. Harrison, colored. The 
said Parmer agrees to rent or lease his Calloway place (that 
portion purchased by him of Dan. Flinn) to Wm. M. [arrison, 
for five years, at $300 per year, payable annually, from Jan- 
uary Ist, 1884; notes and papers to be drawn up as soon 
as convenient ;” and this was signed by both of them, Har- 
rison only making his mark, and attested by said E. R. King. 

VoL. LXNXVI. 
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At the second interview between them, in September, or Octo- 
ber, 1883, said King wrote five notes for the annnal rent 
as agreed, which were signed by said Harrison, by mark only, 
and delivered to said Parmer; and he drew up another instru- 
ment of writing, in these words: “ Agreement between John 
T. Parmer and W. M. Harrison, colored. The said John T. 
Parmer agrees to lease his place known as the ‘ Old Calloway 
place * (the portion of said place I purchased of Daniel Flinn), 
for five years from the Ist day of January, 1884, at $300 a 
year; the rent to be paid annually; the first note due October 
15th, 1884," &e., describing the others. ‘The said W. M. 
Harrison agrees to take good eare of the place, and, at the 
expiration of tive years, to turn the place back to said Parmer, 
in the same condition it was when he took possession. In ease 
the said W. M. Harrison fails to pay his rent annually, the 
lease expires. In witness whereof, 1 have hereunto set my 
hand and seal, this Awgust 9th, 1883." This writing was signed 
by said Harrison, by mark only, and was attested by said King ; 
and annexed to it were two memoranda, or stipulations, to the 
effect that Harrison was to have the control of the gin, that the 
other “ renters” were to be allowed to gin their cotton free, 
and that one room in the house was reserved by Parmer for 
his own use; but these memoranda were signed only by said 
King, and not by the parties. This writing, and Harrison’s 
five notes for the rent, were delivered to Parmer, and the orig- 
inal writing, signed by both parties, was then delivered to said 
Harrison; and the parties then separated, as King testified, 
with the understanding that they were to meet again, “ for the 
purpose of drawing up a duplicate of said paper signed by 
Harrison, to be given to him, and the original writing was to 
be kept by him until the duplicate could be drawn up for him.” 

A third meeting was held between the parties, on the night 
of December 31st, when, as King testified, “ plaintiff told de- 
fendant that he must give up said original paper, signed by 
both parties, before he would give defendant a lease ;” that de- 
fendant thereupon sent for the paper, and delivered it up to 
plaintiff ; and King having then furnished a duplicate of the 
writing signed by defendant alone, it was delivered to the de- 
fendant, and the interview terminated. The original writing, 
signed by both parties, was afterwards destroyed by plaintiff ; 
and its contents, as above copied, were stated by King from 
memory. In October, or November, after the second inter- 
view, the defendant entered into possession under the contract, 
and continued in possession up to the bringing of the suit. 
On the Ist January, 1884, or a few days afterwards, plaintiff 
made a written demand of possession, claiming that there was 
no valid lease, and offered to surrender the defendant’s notes ; 
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and his demand not being complied with, he brought this suit, 

Plaintiff, testifying as a witness for himself, stated that there 
were several stipulations, or reservations on his part, which 
were not expressed in the second writing drawn up by King, 
to which defendant’s name was signed; that he objected to 
said writing, on that account, at said | second interview, and that 
King said he did not then have time to change it, but it would 
be all right. This evidence was admitted by the court, against 
the defendant’s objections, and he duly excepted. King, testi- 
fying as a witness for defendant, stated that, according to his 
recollection, nothing was said about any stipulations omitted 
from the writing, until at the third interview between the 
parties ; and that the second writing was dated August 9th, 
the date of the original agreement signed by both parties, “ be- 
cause they were one transaction.” On all the evidence, the 
substance of which is above stated, the court charged the jury, 
at the request of the plaintiff, that they must find for him, if 
they believed the evidence; to which charge the defendant 
excepted. 

The charge of the court, and its rulings on the evidence, are 
now assigned as error. 


Suaver & Horcenrson, for appellant.—(1.) The original 
writing, which was signed by both parties, and the second 
writing, signed only by Harrison, are to be construed as parts 
of one transaction, and, according to the testimony of King, 
were so understood by the parties; and being thus construed, 
they take the case out of the statute of frauds.—-Z7hayer ». 
Luce & Fuller, 22 Ohio St. 74. It was unnecessary that plaintiff 
should sign the second writing, which contained no stipulations 
on his part; and the execution of that writing by the defend- 
ant, with the delivery and acceptance of his notes for the rent, 
fullfilled the intention of the parties, as expressed in the first 
writing, “notes and papers to be drawn up as soon as ¢on- 
venient.” If, on the face of the papers, the intention of the 
parties was doubtful, their subsequent conduct, in giving 
and taking possession, shows that they considered the contract 
executed.—Chitty on herry , 313, 6th Amer. ed.; Danforth 
v. Laney, 28 Ala. 27 (2.) But the first writing, signed by 
both parties, was in itcelt a lease, operating a present “demise. 
Chitty on Contracts, 314-15; Taylor’s Landlord & Tenant, 
41-43, 6th ed.; Pearson v. Rice, 8 Bing. 182; Poole v. Bent- 
ley, 12 East, 168. (3.) The destruction of this paper by 
plaintiff, after he had obtained possession of it under the cir- 
cumstances shown by the testimony, did not annul the contract, 
nor affect the defendant’s rights under it. (4.) The rulings of 


the court on the evidence were erroneous.—Taylor’s L. & T., 44. 
VOL. LXXVI. 
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Troy & Tompkins, contra, cited Jackson v. Myers, 3 John. 
388; Taylor’s Landlord & Tenant, §§ 37-42. 


STONE, C. J.—This is a statutory real action, brought by 
the appellee, Parmer. In such action, only legal titles can be 
looked to. No matter how complete an equity may be shown, 
it will neither maintain the action, nor defeat it, against a 
claimant under a legal title. Only a court of chancery can 
recognize and enforce equitable claims to lands.— Yon v. Flinn, 
34 Ala. 409; Zutwiler v. Munford, 73 Ala. 308; Slaughter 
v. Me Bride, 69 Ala. 510. 

The defendant derived all the claim he asserts from the 
plaintiff. He went into possession under an alleged contract 
of letting, which he claims secures to him a lease-hold term of 
five years duration, commencing on January Ist, 1884. The 
writings and all the testimony show this to have been the rela- 
tion of the parties. This is conclusive of plaintiff's right to 
recover, unless defendant can show a paramount legal title 
which dominates it.— Bishop v. Salouette, 67 Ala. 197; HHous- 
ton v. Farris, 71 Ala. 570; Otis v. McMillan, 70 Ala. 46. 

The inquiry in this case is, whether there was a lease, or only 
an executory agreement fora lease. If the former, then plaintiff 
has no right to recover in this action. If the latter, then de- 
fendant can not defend this suit, but will be left to his action 
for damages, or to a bill for specific performance, if he com- 
plies with the terms of the contract on his part. Parmer can 
not invoke the statute of frauds, as a defense to any attempt to 
charge him, no matter whether the writing be treated as an 
executed lease, or merely as an executory agreement. Ile ad- 
mits the paper was signed by him, and it has one attesting wit- 
ness. —Code of 1876, § 2145; //eflin v. Milton, 69 Ala. 354 ; 
Phillips v. Adams, 70 Ala. 373 ; Cooper v. Hornsby, 71 Ala. 
62; Browne Stat. Frauds, § 397. 

The parties to this suit had three interviews in reference to 
the alleged lease. At the first two of those interviews, the 
witness King was alone present. At the first meeting, in Au- 
gust, 1885, an agreement was drawn up, signed by both parties, 
and witnessed by King. This agreement described the premises 
to be let, the commencement and duration of the leasehold 
term, and the annual rent to be paid. It was not an executed 
lease at that time, for it contains the clanse, “* Notes and papers 
to be drawn up as soon as convenient.” This paper was left 
with Parmer until the second interview, and during that time 
the contracting parties took no action under the agreement. 
The second interview was late in September, or early in Octo- 
ber. At that time a paper was drawn up, specifying particn- 
larly the duties and obligations to be ineurred by Harrison, the 

11 
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proposed tenant. This paper was signed by [larrison only, 
witnessed by King, and both it and Harrison’s notes for rent 
were delivered to, and received by Parmer. Parmer then sur. 
rendered the agreement first entered into, and it was handed to 
Harrison, who retained it until December 31st—the time of the 
third interview. The testimony of King is, that after [arri- 
son executed the notes and the paper at the second interview, 
“the plaintiff [Parmer] took the said five notes, and also the 
said instrument then drawn up and signed by I[larrison alone, 
and plaintiff gave up the original paper signed by both plaintiff 
and defendant, and said original paper was given to defendant; 
that he, King, did not have time, at that meeting, to draw u 
for Harrison a duplicate of the paper drawn up and handed to 
Parmer ; and that the original paper, executed August 9th, was 
handed to Harrison, to be kept until the duplicate could be 
drawn up for him; and it was understood they (the witness, 
plaintiff and defendant) were to meet again, for the purpose of 
drawing up a duplicate of said paper, to be given to Harrison,’ 
Plaintiff testitied as a witness, that he received said notes and 
said paper signed by Harrison ; that he then gave up the origi- 
nal contract signed by him and Harrison, and that Harrison 
took the same. He testified that, when he did this, he insisted 
that certain named stipulations and reservations should be put 
in the contract, which were not put in; but, in this, he was 
contradicted by King and by Harrison. He, Parmer, offered 
no explanation of his conduct, in receiving and carrying off the 
notes and contract signed by Harrison alone. True, the notes 
were signed by defendant’s mark, and have no witness. The 
agreement, however, accurately describes the notes, and that 
was both signed by Harrison, and witnessed. 

If this transaction had closed with the acts done at the second 
meeting, there can be no question it would have been an exe- 
cuted lease,—not a mere agreement to give a lease. The instru- 
ment signed by both parties, and then delivered to defendant, 
was so executed by Parmer, the party sought to be charged in 
this suit, as to be binding on him under the statute of frauds. 
Code, § 2145; Bro. Stat. Frauds, § 397. ° That instrument de- 
scribed the premises and the parties, and specified the rent re- 
served, and the commencement and duration of the lease. The 
second paper, and the notes executed by Harrison at the second 
interview, would fill the requirement in the original agreement, 
“Notes and papers to be drawn up as soon as convenient.” 
The original agreement being delivered to Harrison, in the 
presence of Parmer, and without his dissent, these writings evi- 
denced every element of an executed contract of lease. Tf, as 
Parmer contends, certain stipulations and reservations were 
omitted from the writing, he must be held to have waived 
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them, when he accepted Harrison’s notes and obligation, which 
made no mention of them. Such is the fate of all oral nego- 
tiations, not carried into the written contract afterwards exe- 
euted and accepted.— Pettus v. McKinney, 74 Ala. 108. 

What occurred, however, at the second interview, shows that 
the parties did not then consider the transaction closed. They 
were to have a third meeting. The expressed purpose of that 
third meeting was, that a duplicate, or counterpart of the paper 
executed by Harrison alone, was to be prepared and given to 
him ; and when so prepared and delivered, Harrison was to 
surrender the original joint agreement. Now, this agreed 
duplicate, or counterpart—the original agreement being sur- 
rendered up—would be incomplete and worthless, without the 
attested signature of Parmer, the plaintiff. Neither the parties, 
nor King, the draughtsman, considered the writings complete ; 
and hence we must hold there was not a compliance with the 
stipulation in the original agreement, that the notes and papers 
were to be drawn up as soon as convenient. We feel con- 
strained to hold there was only an agreement for a lease, which 
ean only become a legal holding, by a lease executed, or a bill 
for a specitic performance.—Taylor, Landlord & Tenant, § 40 ; 
Doe v. Ashburner, 5 T. R. 163; Goodtitle v. Way, 1 T. R. 
735 ; Doe v. Clare, 2 T. R. 739; Doe v. Smith, 6 East, 530; 
Weld v. Traip, 14 Gray, 330. 

Some testimony given by plaintiff, of conversations pre- 
ceding the first writing, may have been illegal. It could not, 
however, vary the result of the trial. Under no cireumstances, 
according to the rules above declared, can the defendant resist 
a recovery in this suit. 


Aftirmed. 


Wilkinson v. Williamson. 
Action on Common Counts, for Price of Timber sold. 


1. Evidence of custom, or usage ; when admissible.-—Under an express 
contract for the sale of timber, all the terms being agreed on at the time, 
and a controversy afterwards arising as to the price agreed on, evidence 
of custom or usage can not be received to determine it. 

2. Contract of sale ; agreement as to price.—On a sale of personal 
property, the contract may be complete, without specifying the price to 
paid; as where it is not stated, or is left open tor future adjustment 
by consent, the property being delivered with the intention to complete 
the sale. But, where the price is not left open by consent, and is not 
fixed by the concurring assent of the parties—the vendor intending to 
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sell at one price, and the purchaser intending to buy at a different 
price—though the property is delivered, there is no complete contract; 
and either party may rescind, on discovering the mutual mistake, by 
offering to return the money, or the property, as the case may be. 

3. Same; liability of purchase r, on loss or destruction of property. 
If the property is delivered to the purchaser under such incomplete con- 
tract, and is afterwards lost, consumed, or otherwise placed beyond his 
control, by his own fault, so that, on a rescission of the contract, the 
varties could not be placed in statu quo, the purchaser would, it seems, 
os liable for a reasonable price, as upon a quantum valebat. 

4. Credibility of witness, as affected by illiteracy or learning.—The 
illiteracy of one witness, or the learning of another, does not affect the 
credibility of either, ‘‘ at least where the facts testified to are equally 
within the « ‘ompre chension of the two classes of persons.”’ 

5. Retention of money by vendor.—Under such incomplete contract, 
the seller’s retention of money paid by the purchaser, being equally con- 
sistent with each version of the contract, can not be considered a ratifi- 
eation of the contract at the price insisted on by the purchaser. 


Aprrat from the Cirenit Court of Butler. 

Tried before the Hon. Jno. P. Hussarn. 

This action was brought by James Williamson, against W. 
W. Wilkinson, to recover the sum of $141.32, which the 
plaintiff claimed as the balance due him for the price of 
timber sold and delivered by him to the defendant, on or about 
February 15th, 1882. The comp!aint contained only the com- 
mon counts; the defendant pleaded, * in short by consent, the 
general issne and payment ;” and the cause was tried on issue 
joined on these pleas. On the trial, as the bill of exceptions 
shows, the plaintiff testified in his own behalf, “that he made 
a contract with defendant to get out timber for him, of certain 
class and average, at the price of eight cents per cubic foot, 
upon a basis of 100 feet average ;” that he got out eighty pieces 
of timber under this contract, but allowed it to remain “ in the 
woods and water” until it was damaged; that he had it carried 
down to Pensacola, where it was to be delivered, and where, 
after inspection by the proper officer, he offered it to defend- 
ant’s agents; that they declined to receive it under the con- 
tract, being classed by the inspector as “ sap-damaged,” but 
offered him six cents per foot for it; that he accepted this 
price, after trring the market, and said agents then made out 
“a specification of the timber and a calculation, for him to 
come to Greenville and get the money.” The material ques- 
tion in the case was as to the agreed price to be paid for the 
timber ; the plaintiff insisting that it “ was six cents per foot, 
and not on a basis of six cents per foot ;’ while the defendant 
insisted, and said agents testified as witnesses for him, “ that 
the agreed price was on a basis of six cents per foot.” The 
bill of exceptions states, that it was shown by the testimony of 
men engaged in the timber business, “that, according to the 
rules and customs of the men engaged i in the business, “when a 

VoL. LXXVI. 
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contract was made for the sale of such timber at so much ‘ per 
foot on a basis,’ the term meant ‘on a basis of one hundred 
feet average,’ while so much ‘ per foot’ meant without an 
average ; so that ‘six cents per foot on a basis’ meant ‘on a 
basis of one hundred feet average,’ and ‘six cents per foot’ 
meant ‘without reference to any average ;’ and the difference 
between the two prices, as thus expressed and calculated, was 
the sum in controversy.” 

A witness for the plaintiff, who had been engaged in the 
timber business at Pensacola for ten or fifteen years, and who 
saw the plaintiff's said timber, testified, “ that it was the custom 
to sell sap-damaged timber, of the character of the timber in- 
volved in this suit, at so much per cubic foot, without reference 
to a basis ;” and to the admission of this evidence the defend- 
ant objected and excepted. The plaintiff was an illiterate man, 
and could neither read nor write ; and he testified that, on that 
account, “he trusted defendant’s said agents to make the cal- 
culation, and accepted payment according to that calculation, 
under the belief that it was at six cents per foot.” A witness 
for the plaintiff, who was present at the interview between 
him and the defendant’s agents, but who could neither read 
nor write, testified to the plaintiffs version of the contract ; 
while the defendant’s agents, by whom the contract and the 
calculation were made, testitied that the price offered and 
accepted was “six cents a foot on a basis, or average of one 
hundred feet ;° and the defendant’s agent in Greenville, by 
whom the money was paid on settlement of the account, testi- 
fied that, when plaintiff insisted that he had not been paid the 
full amount due him, “ witness proposed to him, if he would 
give back all the papers, and pay back all the money he had 
received, witness would let him have back the timber; and 
plaintiff said, that he would not do it.” 

“The court thereupon charged the jury, among other things, 
that if they found, from the evidence, that a contract of sale 
for the timber was made, and that, as to the price, the expres- 
sion ‘at six cents per foot’ was used in fixing the price, and 
thus agreed on as the price, then the amount of plaintiffs re- 
covery, if entitled to recover, so far as said contract is concerned, 
is the sum resulting from making the caleulation at six cents 
per foot, without reference to any average; and this is the case, 
although the defendant may have intended or thought that said 
expression meant six cents per foot on a basis, and did not 
design to give more than that; and from said sum should be 
deducted all payments made ;” also, “that if there was no 
stipulation as to price, if there was a contract of sale, and the 
timber was received by the defendant under the contract and 
made (?) by defendant, then plaintiff would be entitled to the 
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reasonable market value of the property at that time, so far as 
the price is concerned.” To these portions of the general 
charge of the court exceptions were reserved by the defendant, 

“One of the defendant’s counsel, in his argument to the 
jury, commented strongly on the fact that two of plaintiff's 
witnesses could not read nor write. The court further in- 
structed the jury, in its general charge, that the fact a witness 
can not read or write does not render him incompetent to tes- 
tify, and is no circumstance against his honesty; and as to 
such witness, the jury should look carefully through his testi- 
mony, just as they would that of any other witness, and give 
such weight to him as they believe him entitled to. ‘So, as 
to this witness, who can not read or write: you should give his 
testimony the same weight, neither more nor less than you would 
give to the testimony of any other witness, after you have fully 
considered it and all the evidence ; you should treat him as you 
would any other witness. To this part of the charge” (the 
words italicized) the defendant duly excepted. 

The defendant asked the following charges, which were in 
writing, and each of which was refused by the court: (1.) “If 
the jury believe, from the evidence in the case, that there was 
at ae of the timber by plaintiff to said Vinson, as defendant's 
agent ; and that there was a dispute, after the sale, as to the 
price agreed to be paid; and that the defendant | plaintiff], 
after being fully advised as to this dispute about the price, 
received and retained the price on a basis of six cents, and 
refused and declined to surrender the money received, after 
proposition made to cancel the trade, on a full knowledge of 
all the facts; then the jury may conclude that he ratified the 
trade on a basis of six cents, and, should they thus find from 
all the evidence, then the plaintiff can not recover.” (2.) “ The 
plaintiff can not hold on to the fruits or proceeds of the sale of 
timber on a basis of six cents, and at the same time repudiate 
the sale ; and if the jury believe, from the evidence, that the 
plaintiff retained and held on to the proceeds of the sale ona 
‘basis of six cents, after full knowledge that this was the price 
the defendant understood he was to pay, after defendant had 
proposed to turn back the timber to him, and plaintiff to return 
the money and papers he had received, and plaintiff refused, 
then plaintiff could not recover.” (3.) “If the jury find that 
the timber was delivered under what the parties supposed to be 
an open contract, but further find that the plaintiff understood 
and consented to one proposition, and Vinson (defendant’s 
agent) assented to another and different proposition ; then such 
supposed contract would not be a valid contract in law, and 


there can not be a sale unless there was a contract between the 
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rm, 


r a6 
eral 
ant, 
the 
ffs 

in- 
1e88 
tes- 

to 
sti- 
ive 


his 


ld 


(ou 
the 


in 


ras 
it’s 


f), 
ve, 
nd 
fer 
of 
he 
m 
he 
of 
ite 
he 


ce 





1884. ] OF ALABAMA. 167 
[Wilkinson v. Williamson. } 
arties.”” The defendant duly reserved exceptions to the refusal 
of each of these charges. 
The admission of the evidence objected to, the charges given, 
and the refusal of the several charges asked, are now assigned 
as error. 


J. ©. Ricnarpson, for appellant. 
Buett & Lane, contra. (No briefs on file.) 


SOMERVILLE, J.—The contract for the sale of the timber 
in controversy in this case is shown to have been express, the 
terms being fully stated between the contracting parties at the 
time of the transaction. The controversy is as to which one 
of the two alleged prices, differing from each other in amount, 
was agreed upon by stipulation. Under this state of facts, it 
was not competent to determine the matter by evidence of cus- 
tom, or usage. “ The true office of mercantile usage,” as said 
by Mr. Parsons, “ is to interpret the otherwise indeterminate in- 
tentions of parties, and to ascertain the nature and extent of 
their contracts, arising not from express stipulation, but from 
mere implications and presumptions, and acts of a doubtful or 
equivocal character; or to ascertain the true meaning of par- 
ticular words in an instrument, when these words have various 
senses.”—1 Parsons on Contr. (6th Ed.) 547*. Evidence of 
usage and custom is not permitted, in other words, “ to prevail 
over and nullify the express provisions and stipulations of the 
contract.”—1 Add. Cont. § 244.“ It may be,” as said in a late 
case, “that the very object of the contract was to avoid the 
effect of such usage, and no evidence of usage can be admitted 
to contradict the [express] terms of a contract, or-control its 
legal interpretation and effect.”— Brown v. Foster, 113 Mass. 
136 ; Lawson on Usages & Cust. p. 371, $ 187; p. 417. The 
evidence admitted by the court should have been excluded, on 
the objection taken by the appellant, and this error must oper- 
ate to reverse the judgment. 

It isa familiar rule of law, that there can be no contract 
without a concurrence of the minds of the contracting parties, 
by which their mutual assent is given to some particular thing. 
This assent must be entire and adequate, comprehending uncon- 
ditionally the whole, and not merely the part of the proposi- 
tion suggested as the basis of the contract.—1 Parsons Cont. 
476-7*; 1 Whart. Cont. § 4. This principle is, of course, just 
as applicable to sales of personal property, as to contracts of any 
other nature. Unless all the terms of the proposed contract of 
sale, including the price when specitied, are agreed to, the con- 
tract ean not be said to be complete. It is true, that a contract 
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of sale may be complete and executed, without specifying the 
price of the article sold. This is the case where the price is either 
not stated, or is left open for future adjustment by consent, the 
ywroperty being delivered with the intention to complete the sale, 
le there is a failure to agree, a fair and reasonable price may be 
recovered ona quantum valebat, by verdict of a jury.—-Shealy v, 
Edwards, 73 Ala. 175; 1 Benj. Sales, § 85. But, where the in- 
tention of the vendor is to sell at a specified price, and the in- 
tention of the vendee is to buy at another and different price, 
which was specified by him at the time of delivery, and the 
minds of the contracting parties, through mutual misunder- 
standing, have failed to agree upon the same proposition as to 
price, there can manifestly be no legal contract of sale, because 
each has assented to a separate and distinct contract, and not to 
one and thesame. It follows that, in cases of this character, 
either party may rescind, upon the discovery of the mistake, 
by offering to return the price on tle one hand, or the property 
on the other, within a reasonable time. 

Where the thing delivered to the vendee, upon the supposi- 
tion of a sale, has been lost, consumed, or otherwise placed be- 
yond his control by his own fault, so that the parties can not 
be put in statu quo, it would seem that the vendee would be 
liable for a reasonable price. This would be upon an implied, 
and not upon an express contract, however, as upon a guantum 
valebat.—1 Benj. Sales (Corbin’s Ed. 1884), § 85, Nore 1; 
Witthousky v. Risen, 71 N.C. 451. 

An application of these principles makes it clear, that 
the first and second parts of the charge of the court, to which 
exceptions was taken, are misleading, and should not have been 
given, in the exact form in which they appear. 

There was no error in the charge of the court, as to the influ- 
ence which the illiteracy of a witness should exert upon his 
credibility. The fact that a witness can not read or write cer- 
tainly does not detract from or impugn his honesty. The fact 
that he is learned in letters does not, of itself, add anything to 
the probability of his veracity. Such, at least, is the rule where 
the facts testified to are equally within the comprehension of 
the two classes of witnesses. 

The mere retention by the plaintiff, of the price paid him for 
the timber, can not be construed into a ratification of any other 
contract than such as was actually made, or may be implied by 
law in the absence of an express agreement. The act of reten- 
tion is perfectly consistent with the defendant’s theory of the 
contract of sale, as well as with the plaintiffs. If there was no 
sale, because of a failure to agree upon any price, then no title to 


the timber vested in the vendee ; and upon his offer,to rescind, 
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the plaintiff would be liable to him for the money received on 
an implied asswmpsit. 
The first two charges requested by the defendant were prop- 
5, ] ” ° 
erly refused. The third should have been given, under the rule 
which we have announced above. 
Reversed and remanded. 


Callen v. Rottenberry. 
Statutory Action in nature of Ejectment. 


lL. Judgment and execution against married woman; liability of statutory 
estate to sale under.—Property belonging to the statutory estate of a mar- 
ried woman is not subject to levy and sale under execution on a judg- 
ment at law, rendered against her during coverture, and founded ona 
personal contract which she had no power to make. 


Arrrat from the Cireuit Court of Bibb. 

Tried before the Hon. James E. Coss. 

This action was brought by HH. J. Callen, against John M. 
Rottenberry and Emily J., his wife, to recover the possession 
of a tract of land particularly described in the complaint ; and 
was commenced on the 4th October, 1882. On the evidence 
adduced, the court charged the jury, on request, that they must 
tind for the defendants, if they believed the evidence; and 
this charge, with other rulings on the pleadings and evidence, 
to which the plaintiff excepted, is now assigned as error. The 
opinion of the court states all the material facts. 


A. C. Ilarcrove, for the appellant. 
Sarrn & Perers, and Warts & Son, contra. 


CLOPTON, J.—On October 20, 1869, Thomas Lawrence 
recovered, in the Cireuit Court of Bibb county, a judgment 
nil dicit against Emily J. Rottenberry and Jordan Risinger, 
for fourteen hundred and ninety-four 57-100 dollars. The 
cause of action, upon which the judgment was rendered, was 
a promissory note made by Emily Rottenberry, Charles J. Rot- 
tenberry, and Jordan Risinger. At the time of the making of 
the note, of the commencement of the suit, and of the rendi- 
tion of the judgment, Emily Rottenberry was a married woman, 
the wife of John M. Rottenberry, her co-defendant in this case. 
An execution was issued on the judgment, and levied upon the 
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lands in controversy, as the property of Emily J. Rottenberry ; 
and they were sold by the sheriff, in March, 1882.- At this 
sale, the lands were purchased by the appellant, to whom the 
sheriff executed a deed. The interest of Emily Rottenberry in 
the lands was her statutory separate estate. This suit ‘was 
brought by the appellant to recover the lands, deriving his title 
from the sheriff's sale and deed. 

As to the validity of a judgment against a married woman, 
upon a personal contract made during coverture, there is much 
conflict of authority. In several of the States, such judgment 
is held to be void, and the doctrine maintained, that a married 
woman may assert the defense of coverture against any judg- 
ment thus rendered, the same as it was available before the 
rendition of the judgment. In many other States, a judgment 
against a married woman is held to be valid and conclusive, 
until reversed and set aside by some proper mode. In Freeman 
on Judgments, § 150, it is said: “The preponderance of au- 
thority is in favor of the rule, that a judgment against a mar- 
ried woman is not void; and that when erroneous, because 
based upon a contract which she was not competent to make, 
or from any other reason, it is still binding upon her until set 
aside on appeal, or by some other appropriate method.” Al 
though presented by the argument of counsel, we do not pro- 
pose to decide, at this time, which is the correct doctrine, as 
from the view we take of this case, the determination of that 
question is not necessary to its decision. 

As a general rule, a judgment is conclusive upon all pre- 
existing defenses, and upon all facts actually litigated and 
decided, or necessarily involved in the issue—upon all matters 
antecedent to, and authorizing its rendition; but not upon 
matters extrinsic, or which may subsequently occur, unless such 
subsequent matters are included therein. A judgment ona 
promissory note is conclusive that the amount adjudged is due 
to the plaintiff by the defendant; but the methods and_pro- 
ceedings for the enforcement of its collection are provided and 
‘formulated, and the property liable to seizure and sale for its 
payment is prescribed, by either the common law, or legislative 
enactments, and not by the judgment. To provide other 
means and modes by the judgment is judicial legislation. 

Notwithstanding, then, a judgment in personam was rendered, 
the question remains, is the separate estate of femme covert, as 
created and regulated by the statutes of this State, subject to 
levy and sale under execution on a judgment upon a personal 
contract, which she was incompetent to make ¢ 

In the consideration of this question, we receive but little, 
if any, aid from the decisions in other States upon their re- 


spective “ Married Women’s Acts.” In those States in which 
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a married woman is made capable of contracting, and of suing 
and being sued, generally, it is held that the same judgment 
may be rendered against her, upon a personal contract, with 
the same process for its enforcement, as if she were a femme 
sole— Patrick v. Littell, 36 Ohio St. 79. In those States in 
which she is authorized to make contracts, specially, in relation 
to her separate estate, or her trade or business, it is held, that 
judgment at law may be recovered against her, and her separate 
estate taken on execution, as if she were unmarried, if the con- 
tract is within the special cases provided by the law.— Williard 
v. Kastham, 15 Gray, 328. So far as we have ascertained, our 
statutes are unlike those of any other State, creating a separate 
estate swe generis. 

Section 3179 of Code of 1876 provides: “ For the satisfac- 
tion of judgments, the party in whose favor a judgment is ren- 
dered, whether for debt, damages or costs, may, within a year 
thereafter, have a writ of fert facias against the lands and 
goods of the party against whom the judgment is rendered ;” 
and section 3209 prescribes the property, real and personal, 
upon which exeentions may be levied. The words of these 
sections are broad enough toinclude judgments against married 
women, and the levy of executions upon their separate estate. 
General provisions, however, do not override special provisions 
in the same act. If special provisions are made in reference 
to particular property, they must be construed as exceptions 
from the general provisions. The Code was adopted by a 
single act of the legislature. Its different parts became law at 
the same time, and must be construed together, as if one act. 
Some effect must be given to every section. If special provi- 
sions, relating to the separate estates of married women, are 
contained therein, that make inapplicable the broad words of 
sections 3179 and 3209, these special provisions must be con- 
strued as exempting such separate estates from the operation 
of the general provisions of these sections; upon the same 
rule, that those sections which exempt certain property from 
levy and sale under legal process are exceptions from the same 
general provisions. 

In Freeman on Executions, § 110, after quoting the expres- 
sion—*“ the general rule of law is, that all chattels, the property 
of the debtor, may be taken in exeeution”—the author says: 
‘Perhaps it would be more accurate to say, that all kinds of 
personal property of the debtor, which can, at law, be by him 
made the subject of a voluntary transfer of title, can by exe- 
cution be made the subject of an involuntary transfer.” 
Whether property can be taken in execution rests upon the 
power of disposition, and of the capacity to charge it with 
debt. If the debtor has no power of disposition, or a power 
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limited and restrained as to mode and purpose, other than for 
the payment of debt, there can be no involuntary and compul- 
sive transfer of the title by exeeution.—//owell v. Hale, 5 Lea 
(Tenn.), 406. If the property is not liable for the debt upon 
which judgment is rendered, if there be no power thus to 
charge it, the rendition of judgment can not create a liability. 
The debt is merged in the judgment, which determines its 
amount, and validity as a personal charge; but the judgment 
has no foree to defeat the operation of statutes, that exempt 
the property from being made liable for the debt. 

The application of these principles involves a consideration 
of the statutes creating and regulating the separate estates of 
married women. 

By the statutes, all the property of the wife, held by her 
previous to the marriage, or to which she may become entitled 
after the marriage, in any manner, is her separate estate, and 
is not subject to the debts of her husband. The right and 
title to the property is secured to the wife, but it vests in the 
husband as trustee, with the right to manage and control it, 
and to receive the rents, income and profits, without liability 
to account to the wife, her heirs, or legal representatives. A 
substantial and valuable interest in the estate is vested in the 
husband.— Seals v. Robinson, T5 Ala. 363. By no act done or 
suffered by the wife alone, or jointly with another, without the 
concurrence or consent of the husband, can he be removed 
from his trust, and divested of his right to manage and control 
her separate estate, and to receive the rents, income and profits. 
He may renounce the trusteeship of the legal estate of his 
wife, and all rights and privileges incident thereto; in which 
event, the estate remains the property of the wife, but her 
separate estate.—//arris v. Harris, 71 Ala. 536. 

The only mode, provided by the statutes, to remove the hus- 
band from the trust, other than as the effect of a divorce, is by 
bill in chancery, filed by the wife against the husband, alleging 
his unfitness or incapacity for the discreet and proper manage- 
ment of her estate. If a decree is made removing him, the 
wife thereafter has the same control over her estate, and the 
rents, issues and profits thereof, as if she were a femme sole, and 
may sue and be sued in her own name. 

The right of the husband to manage and control the estate, 
and to receive the rents, income and _ profits, entitles him to its 
exclusive possession. In Goode & Ulrick v. Longmire, 35 Ala. 
668, it was held, that a vested remainder in personal property 
ean not, either by the commun law, or under the statutes of 
this State, be seized under execution during the continuance of 
the life-estate, while the property is in the possession of the 
tenant for life. A levy upon personal property necessarily im- 
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plies a seizure, and no property is subject to levy which the 
sheriff can not lawfully take into possession. If a levy can 
be made upon the separate estate of the wife, the sheriff may, 
by virtue of an execution against the wife alone, take her per- 
sonal property from the possession of the husband, without his 
consent; which, if done, would be a trespass. 

The statutes further provide, that the property of the wife 
may be sold by the husband and wife, and conveyed by them 
jointly, by instrument in writing, attested by two witnesses. 
It has been uniformly held by this court, that a sale of the 
corpus of the statutory se parate estate is void, unless it is in 
writing, signed by both husband and wife, and attested, or ac- 
know ledged, as required by the statute. A joint conveyance 
in writing by both husband and wife, and thus attested or ae: 
knowledged, is the only mode of disposing of her property, by 
voluntary transfer, that will operate to divest her title. The 
purpose of the sale is the re-investment of the proceeds in other 
property, which becomes the separate estate of the wife, or 
they may be used by the husband in such manner as is most 
beneficial for her. The wife can not execute a valid mortgage 
on her property, as security for her own debt, or the debt of 
her husband, or of any other person. A deed executed by the 
wife alone, when the husband signs another instrument under 
seal, on the same paper and at the same time, expressing his 
consent to, and approval of the sale and conveyance, has been 
held to be the deed of the wife alone, and is not a compliance 
with the requisitions of the statute.—//ammond v. Thompson, 
56 Ala. 589: MeDonald v. Mobil Life Ins. Co., 56 Ala. 468; 
Williams 2 p. Au rbach, 57 Ala. 90; Pollak AN Co. v. Graves, 
72 Ala. 847. Any. conveyance, other than in the mode, and 
for the purpose prescribed by the statute, is forbidden by law, 
and is void.—Northington v. Faber, 52 Ala. 45. The wife’s 
power of disposition 1s limited and restrained, both as to mode 
and purpose. 

The separate estate is liable for “all articles of comfort and 
support of the household, and for tuition of the children of 
the wife, suitable to the degree and condition in life of the 
family, and for which the husband would be responsible at 
common law.” This liability must be enforced in the form 
provided by the statute; and if by death, or otherwise, the 
statutory remedy can not be pursued, the separate estate can 
not be charged. The estate existing at the date of the contract 
is liable—not subsequently acquired property; and if the suit 
is against husband and wife jointly, the judgment against the 
wife must specify the property liable.“ A general judgment, 
ora judgment which pretermits the ascerti iinment of the estate 
of the wife condemned to its satisfaction, can not be rendered.” 
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MeCravey v. Todd, 66 Ala. 315; Hinson v. Gamble & Boll- 
ing, 65 Ala. 605; Ravisies v. Stoddart, 32 Ala. 599; Lee », 
Ryall, 65 Ala. 354. Upon no other contract, and in no other 
mode, when the suit is upon a contract, is she suable at law, 
except upon debts contracted before the marriage. 

The statutes, as construed by numerous decisions of this 
court, relieve from and modify the disabilities of coverture, 
only to the extent expressed in them. The wife is not swi 
juris; her estate is not a separate estate in its broadest import; 
nor has she capacity to contract beyond the express provisions 
of the statutes. “The uniform construction of the general 
statute has been, that while it enlarged the capacity “of the 
wife to take and hold property, owned by her at the time of 
the marriage, or accruing to her subsequently, it did not en- 
large her capacity to contract, even in reference to her separate 
estate, except in the mode and for the purposes pointed out 
and prescribed.” Beyond a contract for articles of comfort 
and support of the household, and for tuition of the children 
of the wife, neither the husband, nor the wife, nor both jointly, 

can make the separate estate liable for any dont. —Ashford ». 
Watkins, 70 Ala. 156; Lee v. Tannenbaum, 62 Ala. 501. The 
prohibitory rules of the common law, upon the power of the 
wife to contract, are in force, except to the extent displaced by 
the express provisions of the statutes.— Warfield v. Ravisies, 
38 Ala. 518. 

Her husband is not a party to the judgment against Mrs. 
Rottenberry. If a sale of her separate estate, under execution 
on the judgment, operates to pass her title, the results are, 
that by a general and personal judgment of the Cireuit Court 
against the wife, without her husband being a party, he is re- 
moved from his trust, deprived of his right to manage and 
control her estate, without his consent, or a renunciation of 
his rights, and divested of his interest in the estate; the wife 
is divested of her right and title to the property, which she 
has no power to dispose of for the purpose of paying the judg- 
“ment, and which she could not charge with the debt before or 
after judgment; and this, by means other than those provided 
by the statute; and a more effectual and reaching charge upon 
her separate estate is given to a contract that she was incom- 
petent to make, and whieh is absolutely void, than is possessed 
by a contract for which the statute declares expressly the 
separate estate is liable; forasmuch as property acquired subse- 
quently is subject to levy and sale under execution and personal 
' judgment for money. 

We: are not unadvised. that in Freeman on Executions ($ 128) 
the author says: “ When a personal judgment for money is 


entered ag: 1inst a married woman, either alone or in connection 
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with other defendants, it is commonly conceded that execution 
may be issued, under which the sheriff may seize and sell her 
separate property.” This statement needs qualification. Its 
correctness may be conceded, when the statutes remove the 
disabilities of coverture altogether, or enlarge the capacities of 
a married woman to contract, dispose of property, and to sue 
and be sued, as if she were unmarried; but not when the 
statutes, like ours, strictly limit the power to charge and 
alienate. 

In Llaygood v. Harris, 10 Ala. 291, it was held, that as the 
wife “could not be sued separately, a fortior/, an execution 
can not issue against her individually, either on a judgment 
obtained before or after marriage.” This decision was made 
prior to the enactment of any statute creating separate estates, 
and was based upon principles of the common law. Although 
referred to, by the author above quoted, as standing alone, the 
same rule, as to judgments obtained after marriage, even for 
debts contracted before marriage, is virtually declared in 
Crocker & Wife v. Clements, 23 Ala. 296. Cutrrox, C. J., 
says: “It appears to be well settled by the authorities, that 
aside from the statutes exempting the person of the wife from 
arrest, upon civil demands, both she and her husband might be 
taken in execution, and, when so taken, she was not entitled to 
her discharge, unless it was made to appear to the court that 
she had no separate property out of which the demand could 
be satisfied. . . . These authorities show, that even at 
common law, the separate property of the wife was made liable 
to satisfy her prior debts, in cases where it was in the power of 
that court to reach it. But our statute, exempting the wife 
from imprisonment for debt, effectually takes away the power 
of the common-law forum thus to afford relief.” According 
to this decision, and the authorities cited in the opinion, the 
method by the common law by which the separate property of 
a married woman can be reached to satisfy a civil demand, is 
not by execution to be levied upon her separate property, but 
by arresting and detaining her person, until satisfaction of the 
judgment is made out of her separate estate. 

A married woman is regarded in equity, as to her equitable 
separate estate, a femme sole, with power to bind it for any 
coutract she may make, where the instrument creating it con- 
tains no restraint upon her power; and a court of equity will 
subject it to her debts, upon the ground, that her capacity not 
being limited by the creating instrument, she “has a status in- 
dependent of, and separate from that which, at law, coverture 
imposes.” But, where the instrument creating it contains a 
restraint upon her power, it can not be subjected to her debts, 
beyond the extent of her power to charge or alienate.— Baker 
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v. Gregory, 28 Ala. 544; Turner v. Masson and Kelly, 70 Ala, 

85; Hume v. Tenant, 1 Bro. Ch. R. 46; Morgan v. Elam, 

4 Yerger, 375; Noyes v. Blakeman, 2 Sel. 567. The power of 

the court to sell, and the power to charge, or dispose of, must 

co-exist, and are co-extensive. 

On the foregoing principles we hold, that the statutory 
separate estate of a married woman can not, under the statutes 
of this State, be reached by a legal execution, other than for 
debts contracted before marriage. No title to the lands in con- 
troversy passed to the plaintiff by the sheriff's sale and deed. 

It is unnecessary to pass on the other rulings of the court 
raised by the record ; for, if erroneons, they are errors without 
injury. 


Affirmed. 


Wilkinson v. Searcy. 
Trespass for taking Personal Property. 


1. Possession as evidence of title ; sufficiency of plea.—Possession of 
property, though presumptive evidence of ownership, is not title, nor the 
equivalent of title; and where the defendant, in trespass for taking per- 
sonal property, justifies under a mortgage executed to him by a third 
person, a plea averring that the mortgagor was, at the time, in posses- 
sion of the property, claiming it as his own, does not show title or 
ownership in him, and is demurrable. 

2. Vindictive damages ; when recoverable.—To authorize the recovery 
of vindictive, punitive, or exemplary damages, something more must be 
shown than a ‘“‘ mere disregard of the rights of others,’’ which is in- 
volved in every ae, except those committed in honest mistake, or 
by accident, or, possibly, by misadventure. 

3. Same; arerment of. —Exemplary damages are not special damages, 
and may be recovered although not specially alleged and claimed in the 
complaint. 

4. Sufficiency of evidence ; charge as to.—In civil actions, the evidence 
is sufficient to authorize a recovery, if it ‘‘ satisfactorily convinces ’’ the 
jury; ‘‘ clearly and satisfactorily convinced from the evidence,’’ when 
the words are used in a charge requested, requires too much. 

5. Charge invading province of jury.—A charge to the jury in these 
words, ‘If you find, from the evidence, that the defendant testified he 
took the corn under the honest belief that it was B.’s under the mort- 
gage, and you find, from the evidence, that the acts and conduct of the 
defendant in the transaction speak louder than the words thus testified 
by him, and show that the taking was not under such honest belief,” 
_ &e., invades the province of the jury. 


Apprat from the Cireuit Court of Butler. 
Tried before the Hon. Jno. P. Hupparp. 


This action was brought by J. A. Searcy, against W. W. 
VoL. LXXVI. 
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Wilkinson. The complaint contained a single count, which 
claimed $150 as “ damages for wrongfully taking the following 


goods and chattels, the property of the plaintiff, viz., fifteen 


bushels of corn in the ear.” The defendant pleaded not 
guilty, and a special plea which averred that the corn was con- 
veyed by a mortgage executed to him by one Simon Golson, 
and was taken by him, with the consent of said Golson, under 
and by virtue of said mortgage, after the law-day and default. 
The court sustained a demurrer to this plea, and it was then 
amended, by leave of the court, by adding an averment that, 
at the time the mortgage was executed, * said Golson was in 
possession of said property, claiming it as his own.” A de- 
murrer was sustained to the plea as thus amended, and it was 
then again amended, by leave of the court, by alleging that said 
Golson, at the time the mortgage was executed, “was the 
owner of said property ;* and issue was then joined on both 
of the pleas. 

On the trial, as appears from the bill of exceptions, it was 
shown that the defendant, on or about the 27th February, 1883, 
sent a man with a wagon out to the plaintiff's plantation, and 
took about twelve or thirteen bushels of corn out of a crib near 
the house oceupied by one Simon Golson, who was a tenant of 
the plaintiff, no one being present at the time except a daughter 
of said Golson, who, as defendant’s agent testified, told him 
that the corn belonged to her father. The plaintiff testified, 
in his own behalf, that the corn was his, and was sent down by 
him to Golson to feed a mule which Golson was using, because 
Golson had no corn; and he further testified that he had in- 
formed defendant, on several occasions, before the taking of 
the corn, in answer to inquiries, that Golson had no corn on 
the place. The defendant claimed to have taken the corn under 
a mortgage executed to him by said Golson, which was dated 
January th, 1883, and purported to be given to secure ad- 
vances made to raise a crop during the year 1883; but it 
recited that the mortgagor then had on hand, of the crop of 
1882, over one hundred bushels of corn; and the defendant, 
testifying as a witness for himself, stated that said Golson told 
him, at the time, that he owed plaintiff nothing, and was will- 
ing that defendant should then take some of the corn in part 
payment of the debt, “and that he took the mortgage to vest 
title to the corn in himself.” The defendant testitied, also, 
“that he took the corn under and by virtue of said mortgage, 
believing that it was the property of said Simon Golson ;” and 
that when the plaintiff afterwards claimed the corn, and spoke 
to him about it, “he said he would investigate the matter, and 
pay for it if it was plaintiff's.” As to this interview, plaintiff 
testified, that he “ told defendant he must send the corn back, 

12 
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or pay for it; and that defendant replied, “if he (plaintiff) 

got the corn, he would have to do so at the end of the law.” 

Golson, who was examined as a witness for the plaintiff, sus. 

tained the plaintiffs own testimony, and contradicted that of 

the defendant. 

“The court charged the jury, among other things, that a man 
is charged with the duty of exercising ordinary care, in taking 
property to which he is entitled, so as to get the right property: 
and if a man, in thus taking property, had no title to, or right 
to take it, and takes another person’s property by not using 
ordinary care, so as to get his own, or that which he is entitled 
to, he is liable for the damages that resuit from taking such 
other property, to the owner thereof; one can not carelessly 
take another's property, and thereby not be liable. To this 
portion of the general charge the defendant duly exe epted.” 

The plaintiff asked the following charges, in writing: 1, 
“ Exemplary damages mean damages given by way of punish- 
ment for the commission of a wrong willfully or recklessly 
{done}; and if the jury find, from the evidence, that the 
property was-:wrongfully taken, and that it was done under 
such circumstances, or in such manner, as to show a disposition 
on the part of the defendant to wantonly possess himself of 
such property, regardless of the plaintiff's rights thereto, then 
the jury may, in addition to the value of the property taken, 
assess such exemplary damages, by way of punishment to the 
defendant, as to them shall seem just and proper, in view of 
all the evidence in the case, not to exceed $150.” (2.) “If the 
jury find, from the evidence, that the property was wrongfully 
taken by the defendant, and that the act of taking was done 
under such circumstances as to show a disregard of the rights 
of the plaintiff, or an intention to set at defiance his legal 
rights, or the ordinary obligations of society, then they are 
authorized, in addition to the value of the property taken, and 
interest thereon, to assess such further damages as they may 
deem just and proper, in order to punish the defendant for his 
willful wrong, and to prevent others from committing like 
offenses, but not to exeeed $150 in all.” To each of these 
charges the defendant duly excepted. 

The following charges were asked in writing by the defend- 
ant, and refused by the court, exceptions being duly reserved 
by him to the refusal of each : (1.) * Under the averments of 
the complaint, vindictive damages can not be given to the 
plaintiff.” (2.) “ Unless the jury are clearly and satisfactorily 
convinced, from the evidence in the case, that the defendant 
committed a trespass upon the plaintiff's property maliciously, 
or in a wanton and aggravated manner, and with the desire to 
vex and harass the plaintiff, exemplary damages should not be 
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allowed.” (6.) “ To authorize the jury to give exemplary or 
vindictive damages, either malice, violence, oppression, or 
wanton recklessness to plaintiff must mingle in the contro- 
versy. The act complained of must partake of a criminal, 
wanton nature, else the amount to be recovered will be confined 
to compensation.” (12.) * Vindictive damages should not be 
given, unless the wrong or injury proved is of a grievous 
nature, done with a high hand, or is accompanied with a 
deliberate intention to injure, or with words of contumely and 
abuse, and by circumstances of aggravation.” 

The rulings of the court on the demurrer to the special plea, 
the charges given, and the refusal of the charges asked, are now 
assigned as error. 


Gampie & Ricuarpson, for appellant—(1.) The court erred 
in sustaining the demurrer to the special pleas which averred 
possession by the mortgagor, default, and taking possession 
under a power in the mortgage. Possession is prima facie 
evidence of title —//obhs v. Bibb, 2 Stew. 54; Governor v. 
Campbell, 17 Ala. 566; 1 Brick. Dig. 806, $$ 37-389. As to 
the mortgagee’s right to take possession after default, see Street 
». Sinclair, 71 Ala. 110; Burns v. Campbell, 71 Ala. 271; 
Jones on Mortgages, § 434. The plea averred facts on which 
an issue might be taken ; while an averment of title, as assigned 
in the demurrer, would have been the averment of a legal con- 
elusion.—2 Brick. Dig. 330, § 3; 7b. 347, $$ 277-80. The 
amended plea, after demurrer sustained, averred ownership in 
the mortgagor, and imposed on defendant the burden of proving 
it; while the complaint averred ownership in the plaintiff, and 
imposed on him the burden of proof. (2.) No phase of the 
evidence authorized a recovery of vindictive damages, and the 
court erred in its rulings on the question, both in the charges 
given, and in the refusal of the charges eye ry v. 
Morris, 66 Ala. 406; Burns v. Campbell, 71 Ala. 291; Hair 
v. Little, 28 Ala. 236; Poberts v. Heim, 27 Ala. 678; Parker. 
v. Mise, 27 Ala. 480; Durr v. Jackson, 59 Ala. 210; Rail- 
road Co. v. McLendon, 63 Ala. 266. Charge No. 6, as re- 
quested, is copied literally from Sedgwick on Damages, 538 ; 
and the 12th charge is copied from Addison on Torts, vol. 2, 
p. 646. 





Buett & Lane, contra.—(1.) The special plea tendered an 
immaterial issue, and the demurrer to it was properly sustained ; 
and even if the ruling was erroneous, it could have worked no 
ungury, since the defendant had the full benefit of the facts on 
which he relied, under the general issue.—1 Brick. Dig. 788, § 
il. (2.) If there be error in any part of the general charge, 
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it is not in that portion to which an exception was reserved, 
(3.) To authorize a recovery of exemplary damages, it was not 
necessary that they should be specially averred in the com- 
plaint—Sedg. Dam. 682, note, 5th ed. (4.) Exemplary 
damages were not claimed on the ground that there was any 
evidence of malice, or injury to the person, feelings or reputa- 
tion of the plaintiff, but on the ground that the trespass was a 
willful and wanton disregard of the rights of others, and showed 
an intention on the part of the defendant to take the law into 
his own hands ; and for such trespasses the law authorizes the 
imposition of punitive damages, not as compensation to the 
plaintiff, but as a punishment to the defendant.— Devaughn »v. 
Heath, 37 Ala. 395: Weleh v. py 36 Conn. 182: Sedg. 
Dam. 529, 531; 2 Add. Torts, § 1392, notes. (5.) The second 
charge asked required too high a measure of proof, and was 
ealenlated to mislead.—1 Brick. Dig. 871-2, $$ 964-67. The 
6th and 12th charges, though quoted from the cases cited in 
Sedgwick and Addison, and properly used there, unduly restrict 
the standard of liability in a ease like this. 

STONE, ©. J.—It is very true that possession is prima 
Jacie evidence of the ownership of property. Such is the pre- 
sumption, when one is found in possession of property. So, if 
one be sued for property, and the plaintiff proves prior posses- 
sion, antedating that of defendant, accompanied with customary 
acts of ownership, this authorizes a recovery by the plaintiff, in 
the absence of countervailing proof.—1 Brick. Dig. 572, § 
10,11; Hare v. Fuller, 7 Ala. 717; .Velson v. Bondurant, % 
Ala. 341; Zarry v. Brown, 34 Ala. 159. So, title, with a 

right to the immediate possession, will maintain the action 
against a wrongdoer.— Nelson v. Bondurant, supra. 

While, however, possession will maintain or defeat an action 
against a wrongdoer, and is, to that extent, evidence of title, it 
is not title, nor the equivalent of title. It is but evidence of 
title, which may be rebutted and overturned. Title is a fact. 
Possession is only testimony tending to prove it. Pleading is 
made up of matters averred as facts, and not of testimony which 
merely tends to prove them; unless, perhaps, in cases where 
the evidence averred as itself the fact, or its equivalent. The 
averment of a written contract executed, may be of this class. 
The second plea as originally filed, and as first amended, was in 
each case insufficient, and the demurrer to it was rightly sus- 
tained. 

Only one clause in the general charge was excepted to, and 
we find no error in that. 

In Barbour County v. Horn, 48 Ala. 566, 576, the following 
ng ot is found, declaratory of the rule for exemplary dama- 
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ges in actions of trespass: ‘ Where there is no malice connect- 
ed with the wrong complained of, or such gross negligence or 
oppression or fraud as amounts to malice, the compensation, or 
amount of damages, should be confined to the actual injury and 
its immediate effects.” In S. dV. Railroad Co. v. MeLendon, 
63 Ala. 266, we quoted this language without dissent. In that 
ease, after qnoting the rule as declared in many adjudged cases, 
we in effect said, there could be no punitive or exemplar 

damages, in the absence of fraud, malice, oppression, willful. 
ness, Wantonness, recklessness, or gross carelessness, as distin- 
guished from mere carelessness. In reference to carelessness, 
or negligence, in the connection here considered, we said it de- 
pends on the degree, whether simple or gross. In the later 
ease of Lienkauff’ v. Morris, 66 Ala. 406, we again considered 
this question, and reviewed many authorities. The sum of 
what we said and approved in that case is, that to authorize 
punitive, exemplary, or vindictive damages (different names 
for the same thing), there must be “ gross negligence within 
the strictest signification of the phrase, which must be con- 
strued to mean such entire want of care as to raise a presump- 
tion that the person in fault is conscious of the probable conse- 
quences of his carelessness, and is indifferent, or worse, to the 
danger of injury to the persons or property of others ;” or that 
the act complained of * was done willfully [in its strong sense], 
or was the result of that reckless indifference to the rights of 
others, which is equivalent to an intentional violation of them ;” 
or “where the injury has been wanton, or malicious, or gross ;” 
or “ where fraud, malice, or oppression appears ;” or, we may 
add, where the taking is accompanied with violence, or insult- 
ing or contemptuous language or demeanor. A reason for this 
rule which requires more than a mere disregard of the rights of 
others, to authorize the assessment of vindictive damages 
against a trespasser, is found in the fact, that that element 
exists in every trespass, except those committed in honest mis- 
take, or by accident, or, possibly, by misadventure.. So, if 
every trespass committed in disregard of the rights of another, 
entitles the injured party to vindictive damages, there are few 
conceivable trespassers on whom such punishment may not be 
inflicted. 

The second charge given at the instance of plaintiff, is in 
the following language: “If you find from the evidence that 
the property was wrongfully taken by the defendant, and that 
the act of taking was done under such circumstances as show 
a disregard of the rights of plaintiff, . . . then you are 
authorized, in addition to the value of the property and interest 
thereon, to assess such further damages as you may deem just 
and proper, in order to punish the defendant for his willful 
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wrong, and to prevent others from committing like offenses,” 
In giving this charge, the court was not without authority. 
See 2 Add. on Torts, Wood's ed., § 1392, note 1. We hold, 
however, that it does not assert the true rule, and that the 
Circuit Court erred in giving this charge. There is similar 
language, somewhat qualified, in the first charge given at plain- 
tiff's request. Such language should be avoided ou another 
trial. 

The charges asked by defendant, were properly refused. 
Exemplary damages are not special damages, which need be 
claimed in the complaint, as a condition of their recovery, 
This disposes of charge 1. The measure of proof postulated 
in the second charge asked, is too high. ‘ Satisfactorily con- 
vinced,” meets the requirement in a civil suit. There are 
other objections to this charge, not necessary to be here re- 
peated. Charges 6 and 12 are both faulty, and not in accord- 
ance with the rule laid down above. 

As this case must go back for another trial, we feel it our 
duty to notice an objectionable clanse found in the general 
charge, which does not appear to have been excepted to. We 
do this in the fear the case may return upon us, presenting 
this question. One question in the court below raised the 
inguiry, whether Wilkinson, when he took and carried the corn 
away, had been notified that Searcy claimed it as his own. 
On this, Searcy and Wilkinson were directly at issue. The 
court charged on this question as follows: “If you find from 
the evidence that defendant in his evidence testified he took 
the corn under the honest belief it was Simon's under the 
mortgage, and you find from the evidence the acts and conduct 
of the defendant in the transaction speak louder than the words 
thus testified by him, and show that the taking was not under 
such honest belief,’ &¢. This was not the statement of a mere 
legal principle, to aid the jury in weighing the testimony. _ If 
it had been, we would find in it nothing to criticise. It is fre- 
quently the court’s duty to furnish such rules for the guidance 
of the jury. Beyond such rules, however, the duty of weigh- 
ing the testimony, and of determining its ‘credibility and what 
it proves, falls exclusively within the province of tle jury. 

teversed and remanded. 
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Helmetag’s Adm’r v. Miller. 


Bill in Equity by Administrator of Assured, against Assignee 
of Policy of Lift Insurance. 
e@ 


1. Life insurance : insurable interest necessary to uphold policy.—A 
policy of insurance taken out by one person on the life of another, in 
which he has no insurable interest, is illegal and void on grounds of 
public policy. 

2. .tssiguiment of policy ; rights and interest of assignee.—An assign- 
ment of a policy, taken out by a person on his own life, is within the 
principle and reason which render void an original policy on the life of a 
person in whom the person taking out the policy has no insurable in- 
terest; and whether it be absolute or conditional (as collateral security), 
itis only valid in the hands of the assignee to the extent of the money 
paid by him, with interest thereon. . 


Aprprat. from the Chancery Court of Mobile. 

Heard before the Hon. Joun A. Fosrer. 

The bill in this case was tiled on the 27th November, 1883, 
by Mrs. Amelia Helmetag, as the administratrix of the estate 
of her deceased husband, Frederick W. Helmetag, against 
John W. Miller; and sought an account from the defendant of 
moneys which he had received on a policy of life-insurance 
assigned to him by said decedent in his life-time, and-a decree 
in favor of the complainant for the balance which might be 
found in his hands, after allowing the amount which he might 
be entitled to retain. The policy was for $5,000, and was dated 
October 1st, 1867: being taken out by said Helmetag. on his 
own life, in the Equitable Life Assurance Society of the United 
States. The annual premium was $134.80, payable in quar- 
terly installments; and the policy was, by its terms, made 
payable “to said Frederick W. Helmetag, his executors, admin- 
istrators, or assigns.” The bill alleged that said Helmetag paid 
the premiums on the policy, quarterly as stipulated, until some 
time in May, 1877, when, being hard pressed for money, he 
hypothecated it to the defendant for a loan of money, about 
$100, and afterwards obtained, from time to time, additional 
loans on its security, all amounting to about $750; that the 
defendant took a written assignment of the policy, which, 
thongh absolute in its terms, was intended only as collateral 
security for said loans; that the defendant,some time in the 
Summer of 1880, taking advantage of the absolute terms of the 
assignment, and abusing his trust created by said hypotheca- 
tion, sold and surrendered the policy to said insurance company, 
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for $2,500 in hand paid; that said F. W. Ielmetag died on 
the 21st Mareh, 1883, and that the defendant had never ae. 
counted with him, nor with the complainant as his administra. 
trix. for the money so received on the sale or surrender of the 
policy. The complainant offered, in her bill, “to eredit said 
defendant, upon a settlement of the matters arising out of the 
sale of said pledge, with ail the amounts received from him by 
said Helmetag in the way of loans, with interest thereon, and, 
further to abide by and perform any and all orders of the court 
in the premises.” The prayer of the bill was, “that said de- 
fendant may be compelled to render a true and full account of 
the proceeds in money by him received from the unauthorized 
sale of said policy; that he be charged with interest on the 
same from Suly 3d, 1880,” the day on which he received the 
money ; “that he be credited, on the taking of said account, 
with all loans by him made on the faith and security of said 
pledge, with lawful interest, whenever entitled to the same; 
that complainant be decreed to be entitled to the balance which 
may appear due to her as the personal representative of said 
F. W. Helmetag ; and that she may have such other and further 
relief as the nature of the case may require,” We. 

The defendant answered the bill, and admitted that the poliey 
was at first delivered to him by Helmetag as collateral security 
for a loan, and that he afterwards made other loans on the faith 
of it; but he alleged that there was no written assignment of 
the policy until March 31st, 1877, when his loans amounted to 
about $250, and he then purchased the policy absolutely, by 
paying the additional sum of $525 for it. As to this assign- 
ment, the answer contained these allegations: ‘ Respondent 
had advanced for said Helmetag, in paying his rent-notes and 
premiums, abont $250, or more, with accrued interest, when, 
in March, 1877, he was informed that an agent of said insur- 
ance company was then in Mobile, and was trying to buy said 
wlicy from said Helmetag. Respondent then went to said 
iakasten, and told him that, if he intended to sell said policy, 
he ought to give the preference to respondent, who had aided 
him, and had advaneed money to him, not only to keep him 
from being turned out of his house, but to keep the policy 
alive; that the policy would have been forfeited and valueless, 
but for his advancing the preminms. Ie admitted the force 
of these allegations, and said that, if he sold it, he would give 
respondent the preference; and he further stated, that the 
agent had offered him 8500 for it, but that he would not take 
it. He came to respondent, a few days after this, to negotiate 
for the sale; which negotiation resulted in respondent’s buying 
said policy from him for the sum of $783.24, which included 


the amounts so advanced, with the interest thereon. The exact 
VoL. LXXVI. 
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figures respondent does not recollect, but he paid said Helmetag 
S525 in cash, besides paying and extinguishing said sums so 
advanced.” The assignment, which was made an exhibit to 
the answer, is dated March 3l1st, 1877, and uses these words: 
«For value received, I hereby transfer, assign and set over, 
unto John W. Miller, all and singular my right, title and 
interest in and to policy,” describing it. 

On tinal hearing, on pleadings and proof, the chancellor dis- 
missed the bill; and his decree is now assigned as error. 


Hanis Taytor, and Henry Sr. Paur, for the appellant. 
The equity of the bill rests on the right of a pledgor to go 
into equity for a redemption and account, and is undoubted. 
Story’s Equity, § 1032; Tyler on Usury, P. & L., 648; Page 
v. Burnstein, 12 Otto, 664. The original pledge, or hypothe- 
cation as collateral security, is admitted by the defendant ; and 
the alleged absolute purchase, at a subsequent time, is new 
matter in avoidance, the burden of proving which rests on him. 
Forrest v. Robinson, 2 Ala. 215; Green v. Casey, 70 Ala, 418, 
But the assignment, thongh absolute in its terms, is shown to 
have been intended only as collateral security, and the court 
will so declare it.-- Robinson v. Farelly, 16 Ala. 472; Filand 
v. Radford, 7 7 Ala. 724. Whether it be absolute or conditional 
is immaterial, as the rights of the parties are the same in either 
case—the defendant can only retain the amount of his advances, 
with inter ~_ and cage account to the plaintiff for the residue. 
Caummack v. Lewis, 15 Wallace, 643; Life Insurance Co. v. 
Schaefer, ri Otto, 457; Page v. Burnstein, 12 Otto, 664; 
Warnock v. Davis, 14 Otto, T75. In this case last cited, the 
court refers to the eases on which the appellee here relies, and 
expressly dissents from them. ‘That the complainant may have 
the appropriate relief, under the general prayer, see Aelly v. 
e dayne, 18 Ala. Sit; ao rv. Fortner, 5 Porter, 10; Strange 

W atson, 11 Ala. 


OvreratL & Besror, contra.—The policy was, by its express 
terms, made assignable ; and it was assigned, for valuable con- 
sideration, in proper form. The assignment being absolute in 
terms, the onus was on the complain: ant — show that it was in 
fact conditional.— Zurner v. Wilkinson, 72 Ala. 361. But the 
proof shows that the transaction was an absolute sale, and was 
so regarded and treated by all the parties to it; that the assured 
himself, though he lived several years afterwards, never asserted 
any interest whatever in the policy; and that the assignee, 
after paying the premiums for three years, surrendered the 
policy at its agreed cash valuation, as authorized by its terms. 
The administratrix now attempts, on grounds of public poliey, 
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tu impeach a transaction which her intestate had full authority 
to make, and in which he aequiesced as long as he lived; 
though the bill was filed on the idea that the assignment Was 
conditional. The principle of public policy invoked, as to 
wager contracts, has no application to such a case as this, 
* The essential thing is, that a policy shall be obtained in good 
faith, and not for the purpose ef speculating upon the hazard 
of a life in which the insured has no interest.”—Zife Zns. Co. 
vw. Schaefer, + Otto, 457. No taint of fraud, speculation, or 
other immorality, attended the inception of this policy, or at- 
tached to it during the ten years before its assignment; and 
the assignment, expressly authorized by its terms, contravenes 
no principle of public poliey.—Cunningham v. Smith, 7 
Penn. 450; hy. Life Asso. v. Patterson, 41 Geo. 338; Swick 
v. Llome Inewrance Co., 2 Dillon, 160; Ashle y v. Ashley, 3 
Sim. 149; St. John v. Life InsuranceCo., 2 Duer, 419: s. ¢ 
SN. Y. 31; Valton v. Nat. F. Life Insurance Co.,20 N.Y. 
32; 15 C. B. 365; 1 Kay & J. 223; Rawls v. Life Insurance 
Co., 36 Barb. 357: s. c., 27 N. Y. 282: Campbell ov N. EB 
Mutual Ins. Co., 93 Mass. 381 ; Prov. Life Ins. Co.v. Bau, 
29 Ind. 236. 


oe] 


SOMERVILLE, J.—No principle of the law of life-insur- 
ance is at this day better settled, than the doctrine, that a policy 
taken out by one person upon the life of another, iu which he 
has no insurable interest, is illegal and void, as repugnant to 
public policy.—3 Kent’s Com. (11th Ed.) 462 63. Such con- 
tracts are aptly termed * wager policies,” and are entitled to no 
higher dignity, in the eye of the law, than gambling specula- 
tions, or idle ‘hets as to the probable duration of human life. 
There is no limit to the insurable interest which a man may 
have in his own life: but there are forcible reasons why a mere 
stranger should not be permitted to speculate upon the life of 
one whose continued existence would bring to him no expecta- 
tion of possible benefit or advantage. All w agers, at Common 
law, were not illegal, but only such as were contrary to good 
morals or sound poliey. —Chitty. Contr. 468. The statutes of 
this State makes all contracts by way of gaming or wagering 
void.—Code, 1876, § 2131; //awley v. Bibb, 69 Ala. 52. 
However this may be, wager policies, or such as are procured 
by a person who has no interest in the subject of insurance, 
are undoubtedly most pernicious in their tendencies, because in 
the nature of premiums upon the clandestine taking of human 
life. As observed in /usev. The Mutual Benefit Ins. Co., 23 
N. Y. 516, “such policies, if valid, not only afford facilities 
for : a demoralizing system of gaming, but furnish strong tempta- 


tions tothe party ‘interested to bring about, if possible, the event 
VoL. LXXVI. 
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insured against.” It has been said by another court, in a com- 
paratively recent case, that of “all wagering contracts, those 
concerning the lives of human beings should receive the 
strongest, the most emphatic, and the most persistent condem- 
nation.”-— Missouri Valley Life Ins. Co. v. Sturges, 26 Amer. 
Rep. 761; 3. c., 18 Kans. 93. 

What will constitute an insurable interest in the life of an- 
other, such as will resene such contracts from the imputation of 
being regarded as wager policies, it is not easy to detine by a 
general rule — [It has been held, in some cases, that the interest 
must be, in some sense, a pecrniary one, not predicated merely 
upon the fact of existing relationship.—Guardian Mut. Life 
Ins. Co. v. Hogan, 80 Mil. 853 s.¢., 22 Amer. Rep. 180; Jis- 
sours Val. Life Ins. Co. v. Sturges, supra. In other cases, a 
contrary view has been intimated, which does not, however, 
seem to be sustained by the weight of authority.— Warnock v. 
Davis, 104 U.S. 775: Continental Life Ins. Co. v. Volger, 
89 Ind. 572; s.c., 46 Amer. Rep. 185; May on Ins. § 107; 
Lord v. Dall, 12 Mass. 115; s. c., T Amer. Dee. 38, and Nore, 
p. 42. 

This contrariety of view, however, is of no importance here, 
as it is not denied that the appellee, Miller, had an insurable 
interest in the life of Helmetag, the decedent, to the extent of 
the value which he paid for the policy claimed to have been 
purchased by him. The bill recognizes this interest, and offers 
to refund to him this amount, estimated at about seven hundred 
and fifty dollars, with lawful interest. The point of contention 
is, that, admitting the assignment of the policy to Miller to be 
an absolute purchase, and not a collateral security, it was never- 
theless void in his hands for the excess over and above the amount 
which he paid for it. It is urged, in reply, that a policy taken 
out by a party on his own life, and thus valid in its inception, 
can not become a wager policy by the mere fact of its assign- 
ment. It is true that there are cases which sustain this view, 
but they do not, in our opinion, either accord with sound reason, 
or harmonize with the weight of authority. The reason of the 
law which vitiates wager policies, is the pecuniary interest which 
the holder has in procuring the death of the subject of insur- 
ance, thus opening a wide door by which a constant temptation 
is created to commit for profit the most atrocious of crimes. 
This reason applies, with exactly the same force, to holding a 
policy by purchase, or assignment, as to holding one originally 
by direet issue from the insurance company. Otherwise the 
law would permit that to be done by indirection, which it pro- 
hibits from being done directly, and the end sought to be 
accomplished could practically be evaded with both facility and 
impunity. The evil of wager policies would rather be aggra- 
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vated than otherwise by such a rule, because speculators, desiring 
to indulge this species of gambling in human life, could more 
asily purchase from embarrassed policy-holders than procure 
the issue of such policies directly to themselves upon the lives 
of strangers. “In either case,” as observed by a recent author 
in treating of this subject, “the holder of such policy is inter. 
ested in the death, rather than the life of the insured.”— May 
on Insurance, § 398. This view is fully supported by the an- 
thorities, which, being directly in point, we cite without any 
attempt = disenss them.— Missouri Valley Life Ins. Co. v. 
Sturges, 18 Kans. 93; s. c., 23 Amer. “2 761; Franklin Five 
Ins. Co v. Hazzard, 41 Ind. 116; s 13 Amer. Rep. 313; 
Stevens ». Warren, 101 Mass 564; Worned ». Davis, 104 U: 
S. 775; May on Insur. § 398. 

A policy which is purchased for any specific sum can be con- 
sidered a wager policy, under these principles, only for the 
excess of the amount realized on it by the purchaser over and 
above the purchase-muney, with interest. To this extent, the 
holder has an insurable interest, and thus far a court of equity 
will protect him. So far as concerns the surplus, the policy is 
just as much a contract of wager as if it covered -_ this par- 
ticular excess. In Warnock v. Davis, 104 U.S. 775, this 
principle was decided; Mr. Justice Field obser ving, that “ to 
the extent in which the assignee stipulates for the proceeds of 
the policy beyond the sums advanced by him, he stands in the 
position of one holding a wager policy.” The assignment, he 
said, was * only invalid as a transfer of the proceeds of the 
policy bey ‘ond what was required to refund those sums, with 
interest. To hold it valid for the whole proceeds, w ould be to 
sustain speculative risks in human life, and encourage the evils 
for which wager policies are condemned.” The same rule had 
been previonsly announced in Cammack v. Lewis, 15 Wall. 
643. It is also fully indorsed by the Supreme Court of Illinois 
in the case Mi Guardian Mutual Life Ins. Co. v. Hogan, 80 
Ill. 35; s. c., 22 Amer. Rep. 180. 

It is “atten Aso Se gp in this aspect of the law, whether the policy 
of insurance on the life of Helmetag was assigned to Miller as 
collateral security for the amount admitted to be due, or whether 
it wag assigned by absolute sale. The result is exactly the same 
in either case. Equity will regard it, in legal effect, as collat- 
eral security in the one case, as well as in the other. The facts 
stated in the bill entitled the complainant to relief under the 
general prayer; and these facts are fully sustained by the 
proof. 

The chancellor erred in dismissing the bill ; and his decree 
is reversed, and the cause remanded. 

VoL, LXXVI. 
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Hatcher v. Diggs. 


Statutory Action in nature of Ljectment. 

a Relieving married women of disabilities of coverture ; decree con- 
strued, as to power to contract and mortgage .—Under the statute which 
confers upon the several chancellors jurisdiction ‘ to relieve married wo- 
men of the disabilities of coverture as to their statutory and other sepa- 
rate estates, so far as to invest them with the right to buy, sell, hold, 
convey and mortgage real and personal property, and to sue and be sued 
as femmes sole”? (Code, § 2731); a decree declaring that the petitioner, a 
married woman, ‘is relieved from the disabilities of coverture, so far as 
to invest her with the right to buy, sell, hold and convey real and per- 
sonal property, contract and be contracted with, sue and be sued asa 
femme sole,”’ is void, so far as it confers a general power to ‘‘ contract and 
be contracted with; ’’ and it does not confer the specific power to mort- 
gage her property. 


Arrrar from the City Court of Selma. 

Tried before the Hon. Jona. HAraAtson. 

This action was brought by B. E. Diggs, against Thomas J. 
Hatcher and Julia E. Barnes, to recover the possession of a cer- 
tain tract of land in Dallas county, containing about 340 acres, 
with damages for its detention ; and was commenced on the 
26th September, 1883. The cause was tried before the court, 
without the intervention of a jury, on issues joined on the plea 
of not guilty, and a suggestion of adverse possession for more 
than three years, and the erection of valuable i improvements. 
The plaintiff claimed under a purchase at a sale under a power 
contained in a mortgage executed by George A. Beach and 
Mary C., his wife, to W rg & North as partners, which was 
dated the 22d March, 878, and was given to secure the pay- 
ment of a promissory Be for $800: which note was signed by 
said Beach and wife, was of even date with the mortgage, and 
payable on the 1st November after date. The said note not 
being paid at maturity, the mortgage was foreclosed by a sale 
under the power, on the 9th J: anuary, 1883; the plaintiff i in this 
suit becoming the purchaser, and receiving a conveyance from 
the mortgagees. The defendants claimed the premises under 
a ag ance to them by said Beach and wife, dated in Decem- 
ber, 1878 ; and they proved the payment of the purchase-money 
by in their entry into possession under said purchase, and 
the erection of valuable and permanent improvements. 

The defendants having proved that the lands were conveyed 
to Mrs. Beach, by the register in chancery at Selma, as the pur- 
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chaser at a sale made under a decree of the Chancery Court on 
December 6th, 1875; the plaintiff then offered in evidence, for 
the purpose of showing the validity of the mortgage under 
which he claimed, a petition filed by Mrs. Beach, on the 18th 
December, 1876, asking to be relieved by the deeree of the 
chancellor of the disabilities of coverture, and the chancellor's 
decree thereon, which was dated “at chambers, December 19th, 
1876,” and in these words: ‘ Mary C. Beach, wife of Geo. F. 
Beach, of Dallas county, having tiled her petition by her next 
friend, C. Cadle. Jr., praying to be relieved of the disabilities 
of coverture, as provided by the act approved April 15, 1873, 
and the act amendatory thereof, approved February 10th, 1875; 
and her said husband, George F. Beach, having filed his con- 
sent in writing ; it is ordered, adjudged and decreed, upon con- 
sideration thereof, that the said Mary C. Beach be, and she is 
hereby, relieved from the disabilities of coverture, so far as to 
invest her with the right to buy, sell, hold and convey real and 
personal property, contract and be contracted with, sue and be 
sued asa femme sole; and it is further ordered,” that her next 
friend pay the cost. 

This being all the evidence, the court held the mortgage 
valid, and rendered judgment against the defendants ; to which 
they duly excepted, and which they now assign as error. 


Wurre & Wurre, for appellant. 
W. R. Newson, contra. 


CLOPTON, J.—The right of the plaintiff to recover the 
land in controversy .% upon the validity of the mortgage, 
executed Mare h 22d, 1878 , by Mrs. Beach and her husband, to 
Woodruff & North. The mortgage was given to secure a 
promissory note made by her and her husband, and conv eys the 
statutory separate estate of Mrs. Beach. The consideration of 
the note is not disclosed by the record ; but, whether it is her 
own debt, or the debt of her husband, her power to make a 
valid mortgage rests upon the force and effect of the decree 
made by the chancellor, upon her petition, removing her disa- 
bilities of coverture. 

The act of April 15th, 1873, as amended by the act of Feb- 
ruary 10th, 1875, which constitutes section 2731 of Code 1876, 
has received construction by this court. It is held to be a 
partial delegation to the chancellor, not to the Chancery Court, 
of the power theretofore reserved by the General Assembly, and 
is bounded by the express terms of the statute. It is the grant 
and the limitation of the chancellor's jurisdiction and power. 


It is said: ‘“ The power he can exercise, is the power conferred 
VoL, LXXVI. 
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by the statute—no greater or less power, whatever may be the 
wishes or purposes of suitors, or the real or seeming exigencies 
and necessities of particular cases.” The intention was, not to 
confer on married women all the powers of a femme sule—not 
to constitute them free-dealers—but to relieve from the disa- 
bilities of coverture as to their statutory and other separate 
estates ; and the relief, as to these, is limited by the statute. 
There can be no relief as to a part of the separate estate. 
Dreyfus v. Wollfe, 65 Ala. 496; Cohen v. Wollner, 72 Ala. 
233; Ashford v. Wathins, 70 Ala. 156. 

The petition of Mrs. Beach avers the jurisdictional fact, that 
“she is possessed of a separate statutory estate, consisting of 
both real and personal property ;” and prays that a deeree be 
made, * declaring her a femme sole . so far as to authorize and 
empower her as such to buy, sell, hold and conv ey real and per- 
sonal property, contract and be contracted with, and generally 
to do and perform all acts which she could lawfully ‘do if she 
were a femme sole.” The petition, which was tiled after the 
enactment of the nda act of February 10th, 1875, seeks 
the exercise of a power with which the chancellor is not in- 
vested, and invokes relief that he is without authority to grant 
—that she be invested with all the powers of a femme sole. Its 
scope and purpose far exceed the prayer of the petition as 
prescribed by the statute; which is, “ that she be decreed, for 
the purposes aforesaid, to be declared a femme sole,” the pur- 
poses aforesaid being, “to invest them with the right to buy, 
sell, hold, convey and mortgage real and personal property, and 
to sue and be sued as Jemmes sole,” as to their statutory and 
other separate estates. 

The chancellor, after reciting, that Mrs. Beach had * filed 
her petition praying to be relieved from the disabilities of eov- 
erture, as provided by the act approved April 15th, 1873, and 
the act amendatory thereof, approved February 10th, 1875,” 
and the consent in writing of her husband, decrees, that she be 
and is relieved from the disabilities of coverture, “so far as to 
invest her with the right to buy, sell, hold and convey real and 
personal property, contract and be contracted with, sue and be 
sued as a femme sole.” The decree, in the respect that it invests 
Mrs. Beach with the right to contract and be contracted with, 
exceeds the power of the chancellor; he had no jurisdiction 
over the subject-matter.—Authorities supra. It will not be 
seriously controverted, that, as to this right, the decree is 
invalid and inoperative. A general capacity to contract, al- 
though relating to her separate estate, the statute does not an- 
thorize. The only contracts authorized are such as concern the 
buying, selling, holding, conveying and mortgaging real and 
personal property. 
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As this provision of the decree, being inoperative, does not 
empower Mrs. Beach to make a valid mortgage, does the decree 
otherwise invest her with this right? It will be observed, that 
the decree does not, in express terms, invest her with the power 
to mortgage ; but it is insisted that the power to convey is 
broad enough to include the power to mortgage—upon the 
maxim, omne major continet in se minus. It may be true, 
that a general power to convey, without any thing limiting or 
prescribing the mode, may be executed by any of the recognized 
modes of conveyance, consistent with the purposes of the power, 
and applicable to the kind of property that is the subject-mat- 
ter of conveyance. Where, however, the statutory words are em- 
ployed in the decree, the validity of which rests upon legisla- 
tive authorization, and its legal operation and effect depend 
upon the construction of the words, their construction, as used 
in the statute, will control their meaning and effect in the 
decrees ; the presumption being, that the chancellor did not in- 
tend they should have any greater force, or broader signification. 
Was it, then, the intent that the power to convey, authorized 
by the statute, shall contain the power to mortgage ? 

For the purpose of relieving, in certain respects, the disa- 
bilities which the common law imposes upon married women, 
the act of April 15th, 1873, was enacted.-—Acts 1872-3, p. 93. 
The several Chancery Courts were authorized and empowered 
to relieve all married women from the disabilities of coverture, 
so far as to invest them with the right to buy, sell, hold or con- 
vey real and personal property, and to sue and be sued as femmes 
sole, in two specitied cases. This statute was conceived in the 
spirit and policy of protecting married women ; and in inter- 
preting it, it is significant, that the power to mortgage is 
omitted; when it was well known, that although the statute 
creating and regulating the separate estates of married women, 
authorized her to sell and convey, in the mode prescribed, her 
statutory separate estate, the judicial construction was, that she 
was not authorized to mortgage it for her own or her husband’s 
debt. 

For sufficient reasons, this statute was considered impolitie— 
too broad in some respects, and too narrow in others; and 
hence was amended in material matters by the act of February 
10th, 1875, under which the proceedings in the case of Mrs. 
Beach were had.—Acts 1874-5, p. 194. The authority was 
taken from the Chancery Courts, and delegated to the chancel- 
lors; the relief to be granted was expressly restricted, “as to 
their statutory and other separate estates ;” and in addition to 
the capacities enumerated in the original act, the same words 
being employed in both acts, the authority to invest them with 

VoL. LXXVI. 
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the right to mortgage was given interms. Was this accidental, 
or from deliberation / 

Where, in a statute, the legislative intent, the ascertainment 
of which is the primary, and, it may be said, the only purpose 
of construction, is expressed in words which, when taken in 
their general and ordinary import, are clear and unambiguous, 
there is no occasion for resort to other means of interpretation. 
Some effect must be allowed to every word, or phrase, and such 
interpretation adopted, if reasonable, that no word or phrase 
will be repugnant to any other provision, or be unnecessary 
and superfluous. Says Lord Coke: “The good expositor 
makes every sentence have its operation to suppress all the 
mischiefs ; he gives effect to every word in the statute; he does 
not construe it so that any thing should be vain and superfluous, 
nor yet nakes exposition against express words.” A word or 
expression which has precedence in the order of use shall be 
taken to have reference to things of a greater or different 
meaning and effect. It will not be intended, that the legisla- 
ture used different words in the same sentence, in the same 
sense, and with no other or different effect. The presumption 
is, that the law-maker intended a difference. And especially 
is this true, where, in an amendatory act, the words of the 
original act are used, and in the same order, to express the 
same ideas, and immediately following, in the same sentence, 
another word is inserted, relating to the same subject-matter. 
Such word, thus inserted, must be taken to express a different 
idea, and to have a different operation.—Pot. Dwar. on Stats. 
188,198. Whatever might have been the judicial construction 
of the act of April 15th, 1873, it is manifest that the legisla- 
tive intent in the enactment of the amending act of February 
10th, 1875, was, that each word used should express a different 
capacity, which the chancellors were authorized to enlarge, as 
to statutory and other separate estates.—Lehman, Durr & Co. 
v. Robinson, 59 Ala. 219. 

Without statutory authority, the chancellor has no jurisdic- 
tion or power to relieve married women from any of the disa- 
bilities of coverture. The chancellor is the officer designated 
by law, who may grant the relief. A decree upon a proper 
petition is necessary; and if the decree omits either of the 
rights authorized to be invested, such right is not invested, 
notwithstanding the statute authorizes it. 

Whether a decree, which invests a married woman with some 
only of the rights authorized by the statute, and invests her 
with others not authorized, is absolutely void, presents a grave 
question, which we need not decide; for, conceding that the 
decree, construed in reference to its recitals and the petition, is 
valid so far as it goes, we are constrained to hold, that it does 
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not empower Mrs. Beach to make a valid mortgage on her 
statutory separate estate. 
Judgment reversed, and cause remanded. 


Leinkauff & Strauss v. Munter. 
Contested Claim of Exemption to Personal Property. 


1. Execution against partnership and partners.—An execution issued 
on a judgment aganist A. and B., composing the firm of A. & B., may 
be levied on property belonging to the partnership, or to either of the 
partners individually. 

2. Estoppel by judqment.—An execution against A. and B., composing 
the firm of A. & B., having been levied on a stock of merchandise, to 
which a statutory claim was interposed by the wife of one of the partners, 
a judgment against the claimant conclusively establishes that the prop- 
erty is not hers, and that itis subject to the lien of the execution; but 
it does not decide whether the property belongs to the partnership, or to 
one of the partners individually; and it does not estop the husband of 
the claimant from afterwards claiming it as exempt property belonging 
to himself. 

3. Estoppel by acts en pais.—Such partner is not estopped from assert- 
ing his individual claim of exemption, because he was active in the as- 
sertion of his wife’s claim, whereby plaintiffs were compelled to execute 
a bond of indemnity to the sheriff, and to engage in the trial of the 
claim suit; nor because he testified as a witness for her, on the trial of 
that suit, that the property belonged to her. 


Arrrat from the Cirenit Court of Montgomery. 

Tried before the Hon. Joun P. Hussar. 

The appellants in this case recovered a judgment in said 
Circuit Court, on the 13th June, 1879, against M. Munter & 
Brother, described as “a late partnership composed of Marcus 
Munter and Solomon Munter;” and an execution on this 
judgment, which was issued on the 10th October, 1883, and 
commanded the sheriff to make the money out of “the goods 
and chattels, lands and tenements of Marcus Munter and Solo- 
mon Munter, composing the firm of M. Munter & Brother,” 
was levied by him, on the 15th October, on a stock of goods 
in a storehouse in Montgomery. A claim to the stock of goods 
was thereupon interposed by Mrs. Bertha Munter, the wife of 
suid Mareus Munter, and bond given for the trial of the right 
of property; and an issue being then made up between the 
parties, the jury returned a verdict in these words: “ We, the 
jury, find for the plaintiffs, and assess the value of the goods at 
$3800;” on which verdict a judgment was rendered, on the 
12th January, 1884, “that the property so claimed be con- 
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demned as liable for the satisfaction of plaintiffs’ demand.” 
On the 15th January, 1884, a claim of exemption to the stock 
of goods was filed with the sheriff by said Marcus Munter, al- 
leging that the goods belonged to him individually; and this 
claim being contested by plaintiffs, an issue was thereupon 
made up between the parties, under the direction of the court, 
which, as stated in the judgment-entry, was, “ whether the 
property in contest is exempt as claimed.” 

On the trial of this issue, as the bill of exceptions shows, 
the plaintiffs read in evidence the execution, with its levy, and 
then introduced as a witness W. Bellinger, the sheriff who 
made the levy, and who testified, “ that when he received said 
execution, and went with it to the store in which the goods 
were kept, he there saw said Marcus Munter, and informed 
him that he held said execution against M. Munter & Brother ; 
and that said Munter then told him that said goods did not be- 
long either to himself or to said firm, but was the property of 
Mrs. Bertha Munter, his wife. Plaintiffs then offered to prove 
by said Bellinger that, in consequence of the declaration and 
conduct of said Marcus Munter, he refused to levy on said 
goods as the property of said defendants in execution, unless 
plaintiffs would give him a bond of indemnity, as provided by 
the statute, to save him harmless against damage by reason of 
said levy; that plaintiffs did thereupon execute to him such 
bond of indemnity, in order to induce him to levy said execu- 
tion on said stock of goods; and that they were subjected to 
other trouble, inconvenience and expense incident thereto, 
which would have been avoided but for the declarations and 
conduct of said M. Munter in relation to said goods.” The 
court excluded this evidence, on the claimant’s objection, and 
the plaintiffs excepted. 

. Plaintiffs further proved by said Bellinger that, after he had 
levied said execution on said stock of goods, said Mareus Mun- 
ter requested him to prepare an affidavit for his wife (Mrs. 
Bertha Munter) to swear to, and also a claim bond for the trial 
of the right of property to said goods; that he did so, and de- 
livered the same to said Munter, who returned them to him 
after they were signed ; and that he approved said claim bond, 
though he did not see either of the obligors sign the same. 
Plaintiffs then read in evidence said affidavit and bond,” and 
also the claim and issue as made up in that suit, and the judg- 
ment therein rendered, as above stated. ‘Said Bellinger, being 
again introduced as a witness for the plaintiff, testified that he 
was present on the trial of said claim suit, and heard said 
Marcus Munter examined as a witness for his wife; and that 
said Munter then testified, ‘that said stock of goods did not 
belong to himself, nor to said M. Munter & Brother, but be- 
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longed to his said wife; that he had received about $800 from 
the administrator of the estate of one J. A. Abraham, in con- 
sideration of her dower interest in certain lands which he (said 
Munter) had sold to said Abraham ; that he, as the husband of 
the said Bertha, had purchased a stock of goods with this 
money, and replenished said stock, from time to time, from 
the sales of said goods; and that said store, in which said goods 
were kept, was conducted in the name of said Bertha Munter, 
and a sign having her name was over the door.’ It was ad- 
mitted, also, that the goods here claimed as exempt were a part 
of the stock of goods which was in controversy in said claim 
suit. 

“ This was all the evidence ; and the court thereupon charged 
the jury, on the request of the defendant, that they must find 
the issue in his favor, if they believed all the evidence. The 
plaintiffs excepted to this charge, and requested the court, in 
writing, to instruct the jury that, if they believed the evidence, 
they must find the issue in favor of the plaintiffs; which charge 
the court refused to give, and the plaintiffs excepted to the re- 
fusal.” 

The exclusion of the evidence offered, the charge given, 
and the refusal of the charge asked, are now assigned as 
error. 


Rice & Witey, for appellants.—(1.) The judgment on the 
trial of the claim suit adjudged the property to be liable to 
the plaintiffs’ execution, and that judgment is conclusive in 
this case.— Clemens v. Clemens, 37 N. Y. 59. An exemption 
can not be claimed by a partnership, nor can a partner claim an 
exemption in partnership property.—Giovanni v. First Nat. 
Bank, 51 Ala. 177. (2.) te if the judgment is not con- 
clusive, the acts and conduct of the defendant at the time of 
the levy, and in connection with his wife’s claim suit, amount 
to an estoppel en pais against him.—Bigelow on Estoppel, 
478; Gill v. Denton, 71 N. C. 341; Randolph v. Little, 62 
Ala. 396; Dezell v. Odell, 3 Hill, 215. The evidence was ad- 
missible to show that the claim suit was, in fact, instituted by 
M. Munter in his wife’s name; and if so, the judgment was 
conclusive on him.— Zarleton & Pollard v. ium. 25 Ala. 
310. (3.) The general charge in favor of the defendant was 
an invasion of the province of the jury.—/fatlroad Co. v. 
Williams, 52 Ala. 278; Davidson v. The State, 63 Ala. 435; 
1 Gall. 400; 2 How. U. 8.496; 24 How. 224. 





Sayre & Graves, and Warts & Son, contra.—(1.) The 
judgment in the claim suit only decided that the property was 


sub,ect to the execution ; and whether it belonged to the part- 
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nership, or to either partner individually, it was equally liable. 
(2.) The plaintiffs were in no wise misled, to their prejudice, 
by any act or declaration of the defendant ; and no estoppel 
ean arise from his conduct.—//unley v. Hunley, 15 Ala. 91; 
Pounds v. Richards, 21 Ala. 424; Smith v. Mundy, 18 Ala. 
182. (3.) The defendant had the right to claim an exemption 
at any time before the property was sold under the execution. 
Daniels v. Hamilton, 52 Ala. 105. (4.) On the contest of a 
claim of exemption, the plaintiffs are the actors, and the burden 
of proof is on them.—MeCrary v. Chase & Co., 71 Ala. 540; 
Code, $$ 2831, 2836, 2838. (5.) The defendant introduced no 
evidence, and there was no conflict in the evidence introduced 


by the plaintiffs. 


STONE, C. J.—The merchandise in controversy was levied 
on under execution in favor of Leinkauff & Strauss, against M. 
Munter & Brother, composed of Mareus Munter and Solomon 
Munter. The mandate of the writ was, that the sum of the 
judgment should be made of the goods and chattels, lands and 
tenements of the defendants; and only property which be- 
longed to the firm, or to one of its members, could be seized 
under it. The levy itself was an admission and assertion by 
the plaintiffs, that the merchandise seized belonged either to 
the firm, or to one of the partners. That fact being the very 
foundation on which all the right they assert must rest, they 
ean not be heard to gainsay it in this proceeding. 

An issue had been tried in a claim suit, in which Leinkauff 
& Strauss asserted the property was subject to their execution, 
and Mrs. Munter, wife of M. Munter, asserted the property 
was hers. That issue was determined in favor of the plaintiffs, 
and it was thus decided that Mrs. Munter did not own the 
property. It was not, and could not be decided, in that suit, 
whether the property belonged to M. Munter & Bro., to Marcus 
Munter, or to Solomon Munter. Belonging to either of the 
partners, or to the partnership itself, it would be alike subject 
to the execution ; and hence no issue could be formed which 
raised that question. It would have been adjudged immaterial. 
The result of this principle is, that Leinkauff & Strauss can not 
deny, in this proceeding, that the merchandise was the property 
of the firm of M. Munter & Brother, or of one of the members, 
because such denial would be incompatible with the asserted 
right to have it sold under their execution. 

It is contended for appellants that Munter is estopped from 
asserting claim to the property in controversy, for the follow- 
ing reasons: When the sheriff was about to levy on the 
merchandise under the execution against M. Munter & Bro., 
he, Munter, informed the officer that the property did not be- 
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long to M. Munter & Bro., nor to either member thereof ; but 
that it belonged to Mrs. Munter, his wife. Thereupon the 
sheriff required a bond of indemnity, which the plaintiffs gave, 
and the levy was then made. Mrs. Munter interposed her 
claim, gave bond, and a trial of the right of property was had, 
and the property was adjudged subject to the exeeution. M. 
Munter was active in having this claim interposed, and testified 
on the trial that the property belonged to his wife. This con- 
duct of his, it is contended, made it necessary for the plaintiffs 
to give the indemnifying bond, and to incur the trouble and 
expense of the trial of the right of property ; and therefore 
he should not be now heard to claim the property as his own. 
This would be a strange application of the doctrine of estoppel. 
The plaintiffs would entirely defeat their suit, by showing that 
the goods are the property of Mrs. Munter; and they are pre- 
cluded: by the exigencies of their case from denying the owner- 
ship of the Munter Brothers, or one of them. And the argument 
is that Munter is estopped from asserting that the goods are his 
property. One estopped from denying the fundamental fact 
on which his claim rests; lis adversary from asserting the truth 
of the same fundamental fact. The goods the property of 
Munter, for the purpose of making them liable for his debts, 
but not his property, to enable him to claim exemptions 
therein. 

But there is another and conclusive reason why the doctrine 
of estoppel en pazs can not apply to this case. That doctrine 
rests on the stern purpose of the law, to maintain good faith 
between man and man. Its usual presentation is, when one 
person by his words, acts, conduct, or silence, induces another, 
on the faith thereof, to pledge his credit, incur a liability, or 
part with something valuable.—6 Wait Ac. & Def. 679. To 
come within the principle, the representation, whether spoken, 
acted, or implied from silence, must be credited as true, and 
the valuable thing must be parted with, the credit given, or 
liability incurred, as a consequence of such representation, and 
on confidence in its truth. It rests at last, for its vindication, 
on the manifest idea, that to allow such representation to be 
gainsaid, would be a fraud on him who had thus ae ge believ- 
ing it to be true. In the present case, Munter’s acts and 
declarations were neither credited nor acted on. On the con- 
trary, they were disbelieved, and every subsequent step was 

taken in disregard of them. The plaintiffs were not induced 
to act, nor deceived, nor defrauded by them. 

The testimony on this trial was simple. None of it tended 
in the slightest degree to show that the firm of M. Munter & 
Bro., or Solomon Munter, owned, or ever had owned any in- 


terest in the merchandise. An issue had been tried, whether 
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or not it was the property of Mrs. Munter, and that issue had 
been determined against her. All the testimony on the trial 
in this case tended to show it was the property of M. Munter, 
and no one else. The Cireuit Court did not err in the charge 
given to the jury, nor in anyother ruling brought to our 
notice. 


Affirmed. 


Ciorron, J., not sitting. 


Felrath v. Schonfield. 


Creditor’s Bill in Equity, to set aside Fraudulent Conveyances 
by Deceased Debtor. and subject P POCCCUS of Polict ics of 
Lif Insurance. 


l. Life-insurance by husband, for benefit of wife.—The statute allow- 
ing a married woman to insure the life of her husband for her benefit, 
free from the claims of his creditors, provided that not more than $500 
shall be paid out of the husband’s funds in annual premiums (Code, 
2753), is in the nature of an exemption law, and is to be liberally econ- 


strued to effect its purpose and policy; and whether the insurance is 
taken out by the wife herself, with moneys furnished by the husband, or 
by the husband himself without the agency or knowledge of the wife, it 
is within the protection of the statute, and can not be reached by his 
creditors, unless the annual premiums paid exceed $500. 


Aprrat from the Chancery Court of Mobile. 

Heard before the Hon. Joun A. Fosrer. 

The original bill in this case was filed on the Sth December, 
1883, by Joseph Felrath, as a creditor of Siegmund Vogel, 
dee eased, against Mrs. Henrietta Vogel, his w idow, Mrs. Caro- 
line Schontield (who was the mother of Mrs. Vogel), Henry 
Bernstein (who was the brother of Mrs. Schontield), “the Mobile 
Life ice et C ompany, and several other corporations in the 
nature of insurance associations. Its object and purpose was, 
to set aside two conveyances of property, which had been exe- 
cuted by said S. V ogel to Mrs. Schonfield and said Bernstein, 
on the ‘ground that they were given and accepted with the 
intention, on the part of both the grantor and the grantees, to 
hinder, delay and defrand the complainant and other creditors 
in the collection of their debts, and to subject the property to 
the satisfaction of said debts; and, also, to reach and subject, 
in the hands of the several defendant insurance companies, the 
amounts due on policies of insurance, which the said Vogel 
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had effected on his own life, for the benefit of his wife, on the 
round that they were fraudulent, in fact and in law, as against 
Ris creditors. 

The complainant’s debt was evidenced by three promissory 
notes, which were given for borrowed money, dated September 
26th, October 15th, and November 5th, 1883, respectively, and 
aggregating $4,300; which notes purported to be indorsed by 
said Bernstein and Mrs. Schontield, but, as the bill alleged, they 
denied their liability, and insisted that their indorsements were 
forged. The bill alleged, also, that at the time these notes were 

iven, and for a series of years before, said Vogel was hope- 
Sally insolvent, but was apparently engaged in carrying ona 
prosperous business as a merchant in Mobile, obtaining money 
and goods, frum time to time, with the connivance and _assist- 
ance of said Bernstein and Mrs. Schonfield, by repeated 
forgeries and false pretenses; that he died by suicide, in De- 
cember, 1883, leaving a last will and testament, of which his 
widow was appointed the executrix, but which had not been 
admitted to probate when the bill was filed ; and that his estate 
was hopelessly insolvent. 

As the case is here presented, it is only necessary to state the 
allegations of the bill as to the policies of insurance, which 
were in these words: “ Your orator further showeth, that said 
S. Vogel was largely in debt in April and May, 1874, and has 
continued in debt ever since; that with the actual intent of 
hindering, delaying and defrauding his creditors out of the 
means that he had, and intending to leave his wife rich in the 
event of his death, and to leave his creditors without any 
means whatever from which to collect their debts, he insured 
his life, in large sums, for the benefit of his wife, said Henrietta 
Vogel; that in this way, and with this intent, on the 29th May, 
1874, he took out a policy on his own life, for $5,000, in the 
Mobile Life Insurance Company, and paid thereon an annual 
premium of $168.50, until May 29th, 1880, when he surren- 
dered said policy, and took a paid-up policy in said company 
for the sum of $3,000, payable to his said wife. In the same 
way, and with the same intent and purpose, said S. Vogel ob- 
tained a policy of insurance on his life, for $5,000, in the Man- 
hattan Life Insurance Company, and paid thereon large sums 
for a long time as annual premiums, but what exact amount 
your orator is not informed, and can not state; and said policy 
was likewise converted into a paid-up policy for the benefit of 
the said Henrietta Vogel, but your orator is not informed as 
to the amount or date of said paid-up policy. With a like 
purpose and intent, said 8S. Vogel joined and became a member 
of several incorporate orders, in which a mutual insurance of 


the lives of the members is maintained, and in which each 
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member is assessed to pay the insurance upon the lives of each 
of the members who dies during his membership; and said 
Vogel, as a member of said several orders, paid out large sums, 
as dues and assessments, the exact amount of which is unknown 
to your orator. The said orders are the following: The 
Knights of Honor, in which the insurance due on his life is 
$2,000; the Anights of Pythias, in which the insurance due 
is supposed to be $2,000; the American Legion of Honor, in 
which the insurance is supposed to $3,000; the Anzghts 0 
Honor Mutual Aid Association, in which the insurance due is 
supposed to be $5,000; and the /ndependent Order of B’nai 
Brith, in which the insurance due is supposed to be $2,000. 
All of said insurance was made payable to said Henrietta 
Vogel, the wife of said S. Vogel, though the premiums, dues, 
&e., were paid by said S. Vogel out of his own means, and 
while he was entirely insolvent, and with the intent to hinder, 
delay and defraud your orator and his other creditors. And 
your orator shows that, while said S. Vogel probably committed 
suicide, and several of said corporations ought not to be liable 
for the amount his life was insured for, the fact that he did 
commit suicide can never be sutticiently proved to enable said 
companies to defend against the same; and if said money is 
not condemned to the payment of your orator’s debt, it will 
have to be paid to the said fraudulent grantees as aforesaid.” 
The prayer of the bill, as to the policies of insurance, was, 
“that the said several sums, due as insurance upon the life of 
said S. Vogel, by the respective corporations made defendants 
hereto, may be condemned, and ordered to be paid to your 
orator on his said debt ;”’ and for other and further relief, under 
the general prayer. 

A demurrer to the bill was filed by Mrs. Henrietta Vogel, 
in which the following (with other) grounds of demurrer were 
specially assigned: (5.) * Because said bill does not show or 
a that this respondent, by herself, or by any third person, 
caused said insurance, or any of it, to be issued on the life of 
her said husband, or that he ever paid over $500 as premiums 
thereon.” (6.) “ Because said bill does not allege that more 
than $500 had been paid out annually by said S. Vogel, as 
premiums on policies of insurance issued on his life for the 
benefit of his said wife, this respondent.” The chancellor 
overruled the demurrer, on all the grounds specifically assigned ; 
but, afterwards, on motion of “theseveral defendant insurance 
companies,” dismissed the bill as against them. From this 
decree the complainant now appeals, and here assigns as error 
the dismissal of his bill as against the several insurance com- 
panies; and by consent indorsed on the transcript, there is a 
cross-assignment of errors in the name of “ Caroline Schonfield 
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et al.,” Wased on the decree overruling the demurrer to the bill 
on the 5th and 6th grounds specitically assigned by Mrs. Vogel. 


J. L. & G. L. Sarrnu, for appellant. (No briefs on file.) 
R. I. Crarke, and Overatst & Besror, contra. 


SOMERVILLE, J.—The bill is filed by the appellant, Fel- 
rath, as a creditor of one Vogel, to reach the proceeds of certain 
policies of insurance taken out by him on his own life, and paya- 
ble to his wife as beneficiary. The theory of the suit is, that 
the investment by the deceased husband was a fraud on the ap- 
pellant and other creditors. 

The main inquiry, upon which the case depends, is, as to 
whether these policies can be properly construed to come within 
the influence of section 2733 of the present Code. This section 
declares, that “ any married woman, by herself and in her name, 
or in the name of any third person with his assent as her trus- 
tee, may cause to be insured, for her sole use, the life of her 
husband ;” and that the proceeds of the policy, or policies, shall 
be payable to her, if she survives him, to her own use, free from 
the claims of creditors of the husband. The amount of premiums 
allowed to be invested in this manner, however, from the moneys 
of the husband, is not permitted to exceed the sum of five hun- 
dred dollars annually. 

The facts, as admitted, show that the policies were obtained 
at the instance of the husband, and that the wife had no agency 
in procuring them ; and it is insisted that, for this reason, they 
do not come within the statute. This construction of the statute 
is, in our opinion, entirely too narrow and rigid. The policy 
of such legislation finds its origin in the duty of maintenance 
and protection which every husband owes to his family, and 
the importance to the State that as few widows and orphans as 
possible should be cast as paupers upon the public charity. 

Continental Life Ins. Co. v. Webb, 54 Ala. 688; Stone ». 
Knickerbocker Life Ins. Co., 52 Ala. 589. In Fearn v. Ward, 
65 Ala. 33, we said, that this statute was “in the nature of a law 
exempting property from liability to execution.” It has been 
uniformly held in this State, that exemption laws are to be lib- 
erally construed ; and the application of this principle forbids 
the strict construction contended for by the counsel of the ap- 

vellant. A similar statute prevails in the State of Illinois and 

fissouri, each, like our own, being copied substantially from 
‘the New York statute of 1840. So far as affects the question 
before us, the phraseology of these various laws seems to be 
essentially the same. The courts of these States have held, that 
the statute is remedial in its character ; that it is founded on 
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charity, and intended to subserve a beneficent purpose ; and that 
itis in the nature of, though not strictly, an exemption law ; 
and, fur these several reasons, that it should be liberally con- 
strued to effect the legislative policy contemplated in its pas- 
sage.— Cole v. Marple, 98 Ill. 58; Charter Oak Life Ins. Co. 
vy. Brant, 47 Mo. 419: Brummer v. Cohn, 86 N. Y. 11. 

We do not think it was ever contemplated that a policy of 
insurance should have been taken out by the wife exclusively, 
or through her agency, in order to receive the protection of the 
statute. Under the rules of the common law, the wife was dis- 
abled to make, or cause to be made, a contract of this nature; 
and even to any contract made by a third person, for the benefit 
of the wife, the assent of the husband was required.—1 Pars. 
Contr. (6th Ed.) 369. The statute must be construed, therefore, 
to be enabling in its purposes, designed to remove from the wife 
the shackles of coverture imposed by the common law, which 
served to paralyze her independent authority to contract—so far, 
at least, as this particular subject-matter is concerned. When the 
husband undertakes to procure for her a policy of insurance on 
his own life, in accordance with its provisions, he acts for her, 
as her self-constituted agent ; and in as much as he is conferring 
a benetit upon her, in the nature of a gift, her acceptance of it 
will be presumed, especially in view of her subsequent assertion 
vf claim to it. The creditors of the husband are no more in- 
jured where the husband acts for the wife, than where the wife 
acts for herself. The injury, if any, lies in the appropriation 
of the husband’s money to the use of the family. It would be 
a narrow view of the law to say, that it authorizes the husband 
to hand over money for premiums to the wife, and that she 
could lawfully take out the policy, but that, if he should take 
the same money, and procure the issue of the policy for her 
use, and in her name, it would be vitiated by reason of her 
ignorance of, or want of agency in the negotiation. There can 
be no more frand against creditors in the one case than in the 
other. 

The policies, in our judgment, are within the equity and 
spirit of the statute, if not strictly within its letter, and were 
issued in substantial compliance with the provisions of the 
statute. Beneficial statutes, especially when enabling or reme- 
dial in their nature, have always been expounded by what is 
called an equitable construction—so as to be either enlarged or 
restrained in their letter u/tra the strict letter, but not, as well 
said, contra the letter.—Potter’s Dwar. Stat. 236, 237. 

In construing this statute in Fearn v. Ward, supra, it was 
not necessary for the purposes of that case that we should go to 
this extent. 

Unless the husband is shown to have invested more than the 
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sum of tive hundred dollars annually in premiums on the 
policies, no part of the proceeds could be reached by creditors, 
Fearn v. Ward, 65 Ala. 33; Code, 1876, § 2733. This fact 
the bill fails tu allege, and the chancellor erred in not sustain- 
ing the demurrer based on this ground. The cause must be 
reversed, for this reason, and remanded on the cross-appeal 
taken by Caroline Schonfield and others. The decree dismiss- 
ing the bill for want of equity, however, as to the several de- 
fendant insurance companies on the main appeal taken by the 
complainant, Felrath, is without error. 
Reversed and remanded. 


Guilmartin v. Wood. 
Guilmartin v. Clark. 
Statutory Actions in nature of Ejectment. 


1. Parol evidence ; admissibility in aid of writing.—In the construc- 
tion of written instruments, the general rule excludes any direct evi- 
dence of the intention of the parties, except such as is furnished by the 
writing itself, when considered in the light of the surrounding facts 
and circumstances ; and while parol evidence is admissible to explein an 
ambiguity which is not apparent on the face of the writing, or to point 
out and connect the writing with the subject-matter, and to identify the 
object proposed to be described, such oral evidence must not be incon- 
sistent with the writing itself. 

2. Same ; description of premises in conveyance.—In the construction 
of a conveyance, an ambiguity in the description of the premises 
may be explained by = evidence; and where the description is by 
metes and bounds, evidence of the situation and locality of the premises, 
and of their identity, according to the description in the conveyance, is 
admissible; but parol evidence can not be received to show a mistake in 
the description of the premises, or to alter or vary the boundary as speci- 
fied, or to establish another and different boundary for that expressed in 
the deed. 

3. Same ; same.—When the premises conveyed are described as 
being situated on a specified street or road, parol evidence would be ad- 
missible to show on which side of the street or road they lie; but, when 
they are described as bounded on the east by the street, parol evidence 
can not be received, at law, to show that the street is in fact the western 
boundary; unless it shows a change in the location of the street since 
the execution of the deed, whereby the street has become the western 

instead of the eastern boundary. 
' 4. Description of premises in conveyance.—Where the premises con- 
veyed are described by definite metes and bounds, from which the 
boundaries can be readily ascertained, such description must prevail 
over any general words of description also added. 

. Presumption in favor of judgment.—To justify a reversal, the record 
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must affirmatively show error, else the presumption of correctness will 
be indulged in favor of the judgment. 

6. When defendant may show outstanding title.——In ejectment, or the 
statutory action in nature of ejectment, if the defendant entered under 
the plaintiff, or if he is a mere trespasser on the plaintiff’s prior posses- 
sion, he can not defeat a recovery by showing an outstanding title ina 
third person; but, in all other cases, his possession will defeat a recov- 
ery by any other person than the true owner, and he may show the out- 
standing title of the true owner. 


Aprrats from the Cireuit Court of Pike. 

Tried before the Hon. Jno. P. Husparp. 

These two cases, involving substantially the same facts, were 
argued and submitted together; each being a statutory action 
in the nature of ejectment, commenced on the 15th December, 
1882, by Mrs. Minnie Guilmartin, a married woman. The de- 
fendant in one case was John H. Wood, and in the other James 
A. Clark and wife, tenants in possession. In the first case, the 
premises sued for were described in the complaint as a lot in 
the city of Troy, “situated on the west side of North Three- 
notch street, bounded on the north by Orion street, on the west 
by lot of J. C. Jolly, south by lot where Wallace Nall now re- 
sides, and east by said North Three-notch street ;” and in the 
other, as a lot in said city, “ bounded on the north by lot upon 
which Wallace Nall now resides, on west by lot of J. C. Jolly, 
on south by-lot of Lowndes Hendricks, and on east by North 
Three-notch street.” The plaintiff claimed the property as the 
sole heir at law of her deceased father, Beasant Holly, who 
died on the 12th January, 1863; and the defendants were in 
possession, in each case, claiming under the heirs of H. 8. Ur- 
quhart, who were made parties defendant. 

In the case against Wood, as the bill of exceptions states, 
“the evidence on the part of the plaintiff showed that she was 
the only heir of Beasant Holly, deceased, who died in the year 
1863 ; that said Holly resided on said lot, from the year 1860, 
or 1861, up to the time of his death, claiming it as his own, 
having built a dwelling-house on it, and exercised other acts of 
ownership during said time; that said lot is on the west side of 
Three-notch street, and south of Orion street, and in the corner 
made by the intersection of the two streets; and that the rent 
is worth $125 per year. Plaintiff having rested, defendants 
introduced, in connection with the deed from plaintiff and her 
husband to H. S. Urquhart, evidence tending to show that the 
lot sued for was known as the Beasant Lolly lot; to which 
evidence plaintiff excepted, after objection was made by 
plaintiff. The defense then introduced, against the objection 
of plaintiff, the said deed from plaintiff and her husband to 
said Urquhart ;” which was in form a we was without 


date, and purported to be attested by R. C. King and W. E. 
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Hanchey as witnesses, the date “Octo. 24th, 1882,’* being 
written above their names. The premises thereby conveyed 
were thus described: “The following real estate, situated in 
the city of Troy, in said State and county, to-wit: on street 
leading i in the direction of Union Springs, known as the Beasant 
Holly “lot, bounded on the north and west by a vacant lot of 
Ira Hobdy, on the west by street leading to Union Springs, on 
south by lot of said H.S. Urquhart.” The plaintiff's objee- 
tions to the admission of this deed as evidence, as specified in 
the bill of exceptions, were: “ Ist, because said deed was with- 
out consideration, and was not made upon a sale of said prop- 
erty, she being a married woman at the time of its execution; 
and, 2d, because said deed does not convey the property sued 
for.” In support of her first objection, the plaintiff proved 
by said Hanchey, one of the subscribing witnesses, the cireum- 
stances attending the execution of the deed, which it is unne- 
cessary to state; and in support of her second objection, she 
adduced evidence showing that the description of the premises 
sued for, as given in the complaint, was an accurate description 
of them at the time of the execution of the deed; while the 
defendant introduced evidence, which was admitted against the 
objection of the plaintiff, * that the lot sued for was known as 
the Beasant [Holly lot, and that there was no other lot known 
to the witnesses by that name... The court overruled the ob- 
jections, and admitted the deed ; and the plaintiff excepted. 
The plaintiff further insisted, against the validity of this 
deed, that she was not twenty-one years of age when it was 
executed ; and the evidence introduced by each party, as to the 
exact day on which the deed was executed, was contradictory. 
The defendant offered in evidence a patent from the United 
States to one John Caskrey, for the forty acres of land which 
embraced the premises sued for, dated March 15th, 1837, and 
mesne conveyances, from said Caskrey to W. J. MeBryde, and 
from said McBryde to Ira Hobdy; the latter conveyance being 
dated February 23d, 1856. These several conveyances were 
admitted in evidence by the court, against the plaintiff ’s objec- 
tions, and she duly reserved exceptions to their admission: 
“ Evidence was introduced, in connection with said deed, tend- 
ing to prove that said Hobdy went into possession under it, and 
was in possession when said Holly went inte possession. The 
defendant introduced in evidence, also, a deed from plaintiff's 
mother, the widow of said B. Holly, to Robert Baugh, exeeuted 
in 1864 (or 1865), conveying her interest in said lot ; and a deed 
from said Baugh to H. S. Urquhart, dated January 19th, 1867, 
in which the premises conveyed were thus described: ‘ A cer- 
tain improved lot in the town of Troy, containing two acres, 


more or less, lying west of the street leading in the direction 
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of Union Springs, known as the Beasant Lolly lot, bounded 
north and west by a vacant lot of Ira Hobdy, on the west by 
street leading to Union Springs, on the south by a lot of said 
H. 8. Urquhart.’ The defendant introduced evidence, also, 
that said Urquhart went into possession of said lot, under said 
deed, in 1867, and held and improved it, claiming it as his own, 
by himself and his tenants, ever since. Evidence was intro- 
duced, also, tending to show that Orion street had been estab- 
lished after the deed from said Baugh [was executed], and that 
said original lot, known as the Beasant Lolly lot, had been sub- 
divided after the execution of said Baugh’s deed to Urquhart, 
but before the execution of plaintiff’s deed to said Urquhart; 
and that when said Urquhart received the deed from plaintiff, 
he was in possession, and had been holding adversely to 
plaintiff.” 

On this evidence, the plaintiff asked the court to charge the 
jury—lIst, * that the plaintiff's right to recover in this case can 
not be defeated by any outstanding title in Hobdy or any one 

else ;” Qd, “ that the jury will find for the plaintiff, unless they 

find from the evidence that she was twenty-one years of age 
when her deed to Urquhart was signed and delivered ;” 3d, 
“that if the evidence is equally balanced, as to whether said 
deed to Urquhart was delivered before or after plaintiff at- 
tained her majority, then the jury will find for the plaintiff on 
that point.” The court refused each of these charges, and the 
plaintiff duly excepted to their refusal ; and she also exeepted 
to several charges given by the court at the instance of the 
defendant, among which were the following: “9. If the de- 
fendants’ ancestor was in possession, under color of title, hold- 
ing in good faith, he was not a mere trespasser.” “11. If the 
jury believe, from the evidence, that Urquhart went into pos- 
session of said lands under a deed from a party who was at the 
time in possession under eolor of title, then Urquhart was not 
a trespasser.” 

In the case against Clark and wife, as the billof exceptions 
shows, “the plaintiff's testimony tended to show that the title 
to the property sued for was in her, and that it was a part of 
her statutory separate estate; that said property was a part of 
a lot in the city of Troy, which was bounded on the north by 
Orion street, on the east by Three-notch street, on the south by 
a lot formerly owned by H. 8S. Urquhart, deceased, and west 
by a residence lot of J.C. Jolly. The defendants offer i = 
evidence a deed signed by plaintiff and her husband, to H. 
Urquhart, defendants’ vendor, as follows,” setting out the same 
deed above referred to. “ Parol evidence was admitted, tend- 
ing to identify the lot in said deed with the one sued for; to 
which plaintiff reserved exceptions. Plaintiff objected to the 
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introduction of said deed as evidence; which objection the 
court overruled, and the plaintiff excepted.” After stating the 
other evidence in the case, substantially as in the former case, 
the bill of exceptions further states, that the evidence showed 
that plaintiff and her mother removed from the lot in 1861, or 
1862, soon after said Holly went into the army, and that neither 
of them was ever afterwards in actual possession ; and it then 
adds: “ Urquhart and his tenants sought to defeat plaintiff's 
recovery, by showing that there was an outstanding title in the 
heirs of said Hobdy, who was dead, and offered evidence as to 
that. Plaintiff's contention was, that Hobdy’s title was barred 
by Urquhart’s adverse holding, and therefore could not be used 
to defeat her; and she contended that she could avoid and de- 
feat her deed in a court of law, because the property was her 
statutory estate, the consideration was only nominal, and was 
in fact never intended to be paid. There was no pretense that 
any fraud had been actually practiced on her by any one pro- 
curing the deed, or that it was given in payment of the husband’s 
debt, or to secure his debt. There was evidence, also, as to 
the boundaries of the Holly lot; it being insisted that no part 
of the lot sued for was a part of the Holly lot, but that the lot 
sued for was an adjoining lot, plaintiff claiming only about 
twenty-six (26) feet as a part of said original Holly lot. The 
court thereupon charged the jury, that the deed of plaintiff and 
her husband estopped her from recovering the property sued 
for, if she was over the age of twenty-one years at the time she 
signed said deed, unless the grantee or his agent practiced a 
fraud upon her, by which she was induced to sign the same.” 
To this charge the plaintiff excepted, as also to the refusal 
of several charges asked by her, which it is unnecessary to 
state. 

In each case, the several rulings of the court on the evi- 
dence, the charges given, and the refusal of the charges asked, 
were assigned as error. 


Garpner & Wiey, for appellant, cited Simms v. Kelly, 70 
Ala. 429; 1 Green]. Ev. § 301, note 4; Hartt v. Rector, 13 
Mo. 497 (53 Amer. Dee. 157); Hughes v. Wilkinson, 35 Ala. 
453; Gantt v. Cowan, 27 Ala. 582; Adams on Ejectment, 32, 
notes; 4 Greenl. Cruise, tit. 32, ch. 21, sec. 31; Jackson v. 
Hudson, 3 John. 375; 4 Dana, 562; Whitesides v. Jackson, 1 
Wendell. 


. N. W. Grirrty, contra, cited Chambers v. Ringstaff, 69 Ala. 
140; Williams v. Higgins, 69 Ala. 517; Hing v. Stevens, 18 
Ala. 475; Wilson v. Glenn, 68 Ala. 383; 4 Ala. 300. 
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CLOPTON, J.—In the construction of written instruments, 
the general rule excludes any direct evidence of the intention 
of the parties, except such as is furnished by the writing itself, 
when considered in the light of the surrounding facts and cir- 
cumstances. Parol evidence is admissible, to explain an ambi- 
guity that does not appear on the face of the writing, but 
arises from some extrinsic, collateral matter—to point ont, and 
connect the writing with the subject-matter, and to identify 
the object proposed to be described. “Such evidence is re- 
ceived, not for the purpose of importing into the writing an 
intention not expressed therein, but simply with the view of 
elucidating the meaning of the words employed; and in its 
admission, the line which separates evidence which aids the 
interpretation of what is in the instrument, from direct evi- 
dence of intention independent of the instrument, must be 
kept steadily in view; the duty of the court being, to declare 
the meaning of what is written in the instrument, ‘not of what 
was intended to be written.”—//ughes v. Wilkinson, 35 Ala. 
453. The oral evidence must not be inconsistent with the 
writing. 

In construing a deed, an ambiguity in the description of the 
premises conveyed may be explained by parol evidence ; and 
where the description is by metes and bounds, evidence of the 
situation and locality of the premises, and of their identity, 
according to the deseription in the conveyance, is admissible. 
But such evidence is not admissible to show a mistake in the 
description, or to alter or vary the boundary, or to substitute 
another and different boundary for the one expressed in the 
conveyance. 

The defendants, for the purpose of showing that the plaintiff 
had conveyed the land sued for to Urquhart, offered a deed 
executed by her and her husband. In the deed, the premises 
conveyed are described as situate “on street leading in the 
direction of Union Springs, known as the Beasant Holly lot,” 
bounded on the north, west and sonth by the lands of co-ter- 
minous proprietors, and ‘on the west by street leading in the 
direction of Union Springs.” The premises sued for are situate 
on the west side of North Three-notch street, and bounded on 
the east by said street. It i is conceded, that the “street leading 
in the direction of Union Springs” is the North Three-notech 
street. From these descriptions, the premises sued for are on 
the west, and the premises conveyed by the deed are on the 
east side of Three-notch street. 

It may be conceded, that this part of the description is a 
mistake of the draughtsman of the deed. If so, a court of law 
is without power to reform it; and without having been re- 
formed by a court having jurisdiction, it is inoperative to pass 

14 














210 SUPREME COURT [Dec. Term, 
{Guilmartin v. Wood. } 


the legal title to land situate on the west side of the street. 
Humes v. Bernstein, 72 Ala. 546,555. The deed having been 
offered as a muniment of title, the admission of evidence 
aliunde, to show such mistake, is to ascertain and declare what 
was intended to be written, and not the meaning of what is 
written, in the conveyance. 

If the description had stopped with the general words, 
“situate in the city of Troy, and said State and county, to-wit, 
on street leading in the direction of Union Springs, known as 
the Beasant [Holly lot,’ without giving a specitic description 
of the boundaries, parol evidence may have been admissible to 
show the definite location of the “Beasant Holly lot,” and to 
identify it with the land in controversy.— Bancum v. George, 
55 Ala. 259. But general words can not overide a particular 
description. It is a principle long and well settled, that where 
a conveyance describes the premises by clear and detinite metes 
and bounds, from which the boundaries can be readily ascer- 
tained, such description shall prevail, and determine the boun- 
daries and location, over general words of description.— MeCoy 
v. Gallaway, 3 Ohio, 283: Spiller v. Serthner, 36 Vt. 247; 
Frost v. Spaulding, 19 Pick. 445; 3 Wash. on Real Prop. 424. 
The presumption is, the grantor intended to convey the land 
thus particularly and clearly designated. This presumption 
may be rebutted in a court of equity, but is conclusive ina 
court of law. Any general words of description, and courses 
and distances, although expressed, yield to a description by 
marked trees, by water-courses, mountains, or other natural 
objects, or by a street permanently located and well defined. 
Melver v. Walker. 9 Cr. 173; Clements v. Pearce, 63 Ala. 284. 

In the case against W ood, the rulings on the admissibility of 
the deed, and the parol evidence in connection with it, and the 
charges in respect thereto, are in conflict with these rules. 

In the case against Clark, however, the bill of exceptions 
recites, that “parol evidence was admitted, tending to identify 
the lot in said deed with the one sued for.” The evidence 
thus admitted is not set out. The party alleging error, must 
show it affirmatively. It is not sufticient to authorize a reversal, 
that this court can not ascertain from the record that the pri- 
mary court acted correctly. The error must clearly appear, or 
the presumption of correctness will support the judgment. If 
any parol evidence is admissible for the purpose of identifying 
the land conveyed with the land sued for, we can not reverse. 
Evidence, not inconsistent with what is written in the deed, is 
admissible for this purpose—such as, of a change, since the 
execution of the deed, of the location of the street from the 
west to the east side of the lot. 

But the court instructed the jury, that the deed of plaintiff 
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to Urquhart estopped her from recovering the property, if she 
was over twenty-one years of age at the time she signed it, and 
was not induced to sign it by the fraud of the grantee or his 
agent. This charge is based upon the assumption and ascer- 
tainment, by the court, that the deed, without the aid of any 
evidence a/innde, identified the premises conveyed with the 
premises in controversy. This instruction is inconsistent with 
the views we have expressed. As we have above said, the deed, 
upon its face, did not pass the legal title to the land mentioned 
in the complaint. 

If a defendant enters into possession under the plaintiff. or 
by his permission, or is an intruder upon the possession of the 
plaintiff, having no claim or color of title, he is estopped from 
setting up, in an action of ejectment, an outstanding title. In 
all other cases, he may destroy the plaintiff's right to recover, 
by showing an outstanding title, with which he in no way con- 
nects himself; his possession being good against all others, ex- 
cept the true owner.— Wilson v. Glenn, 68 Ala. 383; Tyler on 
Ejectment and Ad. Poss. 564. 

It appears that Ira Hobdy, who derived title from the 
patentee by successive intermediate conveyances, was in pos- 
session of the premises at the time Holly, who was the father 
of plaintiff, and from whom she claimed title as his only heir, 
went into possession. It does not appear that Holly had any 
title, or claim of title, and no account is given of the manner 
in which he acquired possession. In such case, the possession 
is referred to the title, and the presumption is, that he held in 
recognition of, and in subserviency to the true title—Dothard 
v. Denson, 72 Ala. 541. 

Urquhart went into posession in 1867, under a deed from 
Robert Baugh, to whom the widow of Holly (and the mother 
of the plaintiff) had conveyed the premises in 1864, or 1865, 
improving the lot, and claiming and holding possession, by 
himself and tenants, to the commencement of the suit. Ie 
was in possession under a claim, if not color of title. Taking 
and holding possession under this claim of right, Urquhart was 
not a mere trespasser; and the defendants, holding under him, 
may defeat the plaintiff's action by showing a paramount legal 
title in a stranger.—Snedecor v. Freeman, 71 Ala. 140. 

There is no question of adverse possession, or estoppel, raised 
upon the facts stated in the record. 

For the errors mentioned, the judgment in each case is re- 
versed, and the cause remanded. 
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Kemp v. Lyon. 


Petition for Writ of Assistance, by Purchaser at Register’s 
Nale. 


1. Amendment of decree nune pro tune.—A decree in chancery ean 
not be amended, nune pro tune, at a subsequent term, except upon evi- 
dence which is matter of record, or guasi-recvord. 

2. Conclusireness of recitals in decree.—Recitals in a decree, as to 
matters admitted, or done by consent, are conclusive in this court, being 
considered as facts judicially ascertained. 

3. Confirmation of sale, and execution of deed to purchaser; burden of 
proof as to compliance with terms of sale-—When lands have been sold 
under a decree, the plaintiff (or complainant) becoming the purchaser, 
the sale confirmed by the court, and the register ordered to execute a 
conveyance to the purchaser, on his entering a credit on the decree for 
the amount of the purchase-money ; the execution of a deed to the pur- 
chaser by the register, being presumed to have been rightfully done, 
-asts on the defendants, resisting an application for a writ of assistance, 
the onus of proving that the credit was not entered as ordered. 

4. Writ of assistance to purchaser.—The customary and better praec- 
tice, possibly, requires that an order for the surrender of possession 
should be made, before a writ of assistance is granted; but, where the 
record shows that such an order would have been unavailing, the de- 
fendants resisting the purchaser’s right to be let into possession, such 
preliminary order may be dispensed with. 

5. Election between action at law and writ of assistance.—If the pur- 
chaser has brought an action at law to recover the possession, and the in- 
stitution of such action furnishes good cause for compelling an election 
between it and a writ of assistance; that is defensive matter, in the na- 
ture of confession and avoidance, and must be proved by the defendants 
setting it up. 


Aprreat from the Chancery Court of Choctaw. 

Heard before the Hon. Joun A. Fosrer. 

The appeal in this case is taken from an order and decree 
granting a writ of assistance to Joseph M. Lyon, on his peti- 
tion, to put him in possession of certain lands, of which he 
claimed to be the purchaser at a sale made by the register’ of 
said court; which petition was resisted by John W. Kemp, E. 
T. Kemp, James M. Kemp, and Robert W. Kemp, who were 
in possession of the land, and were also defendants to the suit 
in which the decree of sale was rendered. The decree, under 
which the register sold said lands, was rendered on the 22d 
January, 1878, in a cause then pending in said court, wherein 
Edward McCall, as the administrator of Joseph Kemp, de- 
ceased, was complainant, and the defendants to said petition, 
with others, were defendants. The bill was filed by said ad- 
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ministrator, on the 14th October, 1875, for the purpose of ob- 
taining a judicial construction of the decedent’s will, the re- 
moval of the administration from the Probate Court, the in- 
structions of the court in the further administration of the 
estate, and an injunction of an action at law instituted against 
the administrator by Mrs. M. A. Cahoon, one of the defendants 
to the bill, to recover the arrears of an annuity bequeathed to 
her by the will. By the decree rendered in the cause on said 
92d Jann: ary, IS7S8, the chancellor removed the administration 
into the C hancery Court, enjoined Mrs. Cahoon’s action at law, 
and further decreed as follows: “It is ordered and decreed, 
that the lands in the possession of E. T. Kemp, John W. 
Kemp, James M. Kemp and Robert W. Kemp are justly 
chargeable with said annuity of $150” [in favor of Mrs. Ca- 
hoon] “up to the majority of said Robert W. Kemp, and a 
lien is hereby declared to exist on said real estate, in favor of 
Mrs. M. A. R. Cahoon, for the arrearages of said annuity ; and 
it is decreed that, in case said sum of $450, with the interest 
due thereon, be not paid on or before November Ist, 1878, it 
is hereby made the duty of the register to sell a sufficient quan- 
tity of the lands of said E. T., John W., James M. and Robert 
W. Kemp, to pay off said claim, together with the costs of this 
suit.” 

On the 10th November, 1879, a petition was filed in the 
cause by the administrator, alleging that the numbers of the 
lands, as designated in the gov ernment survey, were incorrectly 
stated in the bill, and praying that the mistake might be cor- 
rected by the substitution of the proper numbers in the bill, 
and that the decree might be amended, nunc pro tune, by the 
insertion of these numbers in describing the lands. On the 
14th November, 1879, the chancellor granted leave to amend 
the bill and pnd as prayed; but the record does not show 
that any of the defendants to the bill were notified of the pro- 
posed amendment. At the June term, 1881, the register re- 
ported that he had sold the lands under the decree, on the 5th 
April, 1880, and that Mrs. M. A. Cahoon became the pur- 
chaser, at the price of $1,160, and the report then added: 
“The said decree in this cause has been transferred by Mrs. M. 
A. R. Cahoon to one Joseph M. Lyon, by whom the court costs 
have been paid.” The report was read on the 14th June, 1879, 
and ordered to lie over for one day; and the following decree 
was rendered: “ By consent of the parties, it is ordered by the 
court, that the report of the register of the sale of the land be, 
and it is hereby confirmed; and Joseph M. Lyon being substi- 
tuted, by consent of all parties, for Mrs. Cahoon, the pur- 
chaser, it is ordered by the court, that the register make to him 
a deed to the lands sold under thadecree in this cause, and bid 
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off by Mrs. M. A. R. Cahoon, upon his erediting the decree 
with the amount of the purchase-money of the land.” 

The petition for the writ of assistance was filed by said 
Joseph M. Lyon on the 11th June, 1883, and alleged the ren- 
dition of said decree on the 22d January, 1478, the sale of the 
lands under it by the register, the purchase by the petitioner, 
the confirmation of the sale by the court, the execution of a 
deed by the register to the petitioner, and the possession of the 
lands by said E. T., John W., James M. and Robert We Kemp, 
who, it was added, * withhold the same from your petitioner, 
and have had notice of this application.” An answer to the 
petition was filed by said E. T. Kemp and the other defendants 
named, in which they set up the following defenses to the re- 
lief prayed by the petition: Ist, that the amendment of the 
decree nune pro tunc, under which the Jands as therein de- 
scribed were sold, was void, and was rendered without notice 
to them; 2d, that the purchase-money had never been paid to 
the register, nor entered as a credit on the decree; 3d, that the 
court had never made an order requiring the defendants to 
surrender the possession of the lands to said Lyon as the pur- 
chaser; 4th, that the decree was not authorized by the plead- 
ings and proof in the cause; and, 5th, that Lyon had instituted 
an action at law to recover the possession of the lands, which 
they pleaded in bar of the relief sought by the petition, or as 
ground to compel an election by him. 

The cause being submitted to the chancellor, on the petition 
and answer thereto, he rendered a decree awarding a writ of 
assistance as prayed; and his decree is now assigned as error. 


[Dec. Term, 


L. H. Farru, with whom was F. L. Perrvs, for appellant. 
(1.) The court had no jurisdiction to make the amendment 
nune pro tune.—Trawick v. Trawick, 67 Ala. 271: Van 
Dyke v. The State, 22 Ala. 57; Buchanan v. Thomason, 7 
Ala. 401; Whorley v. Railroad Co., 72 Ala. 20: Jonnson v. 
Glasscock, 2 Ala. 539; Ansley v. Robinson, 16 Ala. 793; 
Watt v. Watt, 37 Ala. 547; Lilly v. Larkin, 66 Ala. 122; 
Thompson 1 v. Miller, 2 Stew. 470. (2.) The decree being 
void, it may be co!laterally assailed, — the sale under it is 
equally void.—2 Brick. Digest, 157-8, $§ 17-21; Freem. Void 
Jud. Sales, 17-18. (3.) The court will not lend its assistance 
to carry into execution an erroneous or unjust decree.—3 Amer. 
Eq. Digest, 358, § 4. (4.) By the established practice of the 
court, an order oe the surrender of possession inust be made, 


- and a copy of that order must be served on the defendant, be- 


fore a writ of assistance will be awarded against him.— Creighton 
v. Paine, 2 Ala. 158; Trammell v. Simmons, 8 Ala. 271; 
Thompson v. Campbell, 57 Ala: 183; Hooper v. Yonge, 69 
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{Kemp v. Lyon.] 
Ala. 484: Aershaw v Thompson, 4 Johns. Ch. 609; 2 Dan. 
Ch. Pr. 1062, 5th ed. (5.) The lapse of time is fatal to the 
relief sought by the petition.—//ooper v. Yonge, 69 Ala. 484; 
Barton v. Beatty, 28 N. J. Eq. 412; Van Meter v. Brown, 
25 N. J. Eq. 414; 2 Dan. Ch. Pr. 1063. 


W. F. Grover, and J. J. Avrman, contra.—(1.) The court 
had power to amend its own decrees, nunc pro tune, at a sub- 
sequent term, on proper evidence ; and it was not necessary to 
set out the evidence authorizing the amendment. An appeal 
from the decree being now barred, its validity can not be as- 
sailed collaterally.—29 Ala. 542; 41 Ala. 26; 53 Ala. 152; 
50 Ala 557; 52 Ala. 55; 18 Ala. 694. (2.) The sale was con- 
firmed, by consent, to Lyon as the purchaser; and this consent 
decree operates as an estoppel against impeaching its validity. 
(3) The petitioner was entitled to a writ of assistance to en- 
force his purchase.— Richardson v. Jones, 3 Gill & J. 163; 69 
Ala. 484; 70 Ala. 108; 2 Dan. Ch. Pr. 1280, Ist ed. by 
Perkins. 


STONE, C. J.—In two respects, it is possible the rulings of 
the chancellor would have been reversed, if there had been an 
appeal, prosecuted in time. Those rulings are—tirst, the char- 
acter and extent of the relief granted, considered in connection 
with the pleadings on which it was granted. The object of 
the bill was, to obtain a construction of the will of Joseph Kemp, 
deceased, and instrnetions for the administration of his estate, in 
its changed condition brought about by the emancipation of 
slaves, which constituted a large part of his estate. The bill, 
framed only for these objects, was, perhaps, wanting in neces- 
sary averments to justify the decree that the lands should be 
sold for the payment of the unpaid balance of Mrs. Cahvon’s 
annuity. 

The second, possibly, faulty ruling, was in allowing the 
amendment rune pro tunc. The bill set forth certain lands, 
described by government-survey numbers, as belonging to the 
estate of the testator. The decree ordered a sale of the lands, 
by numbers corresponding to those stated in the bill. The de- 
cree was rendered and enrolled. At a subsequent term of the 
court, the complainant moved the court, on written application, 
for leave to amend his bill and the decree, by striking from 
each the numbers of the land therein described, and inserting 
other numbers. It would seem to be clear, that this motion 
proposed to effect a very material change in the relief prayed 
for and obtained. Defendants might have been willing that 
the lands described in the original bill should be sold, and un- 
willing to have their rights to the substituted lands passed on 
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in that proceeding. Yet the motion was granted, without any 
notice to the defendants, so far as this record discloses. It is 
even questionable if the motion should have been granted, even 
if there had been notice. Such orders are granted, only on 
evidence which is matter of record, or quasi-record.—1 Brick. 
Dig. 7=-9, $$ 138, 139, 145, 147. The transcript in this case 
discloses no record, nor any thing having the properties or na- 
ture of a record, which could have authorized the amendment. 
No appeal, however, was taken from these rulings, and the 
time for such appeal has long since expired. 

After the decree was rendered, and after the amendment 
nunc pro tune was petitioned for and allowed, the register 
advertised and sold the lands, and Mrs. Cahoon was set down 
as the highest bidder and purchaser. Before the sale was re- 
ported to the chancellor, an agreement was made and reported 
to the register, by which Lyon, the present appellee, was sub- 
stituted for Mrs. Cahoon as the purchaser. The register 
therenpon reported the sale, and, among other things, said: 
* The said decree in this cause has been transferred by Mrs. M. 
A. R. Cahoon to one Joseph M. Lyon, by whom the court 
costs have been paid.” The report of sale, after having been 
read, lay over one day by order of the court, and was then con- 
firmed. In the order of confirmation is this language: ** By 
consent of the parties, it is ordered by the court, that the report 
of the register of the sale of the land be, and it is hereby con- 
firmed ; and Joseph M. Lyon being substituted, by consent of 
all the parties, for Mrs. Cahoon, the purchaser, it is ordered by 
the court, that the register make to hima deed to the land sold 
under the decree in this cause, and bid off by Mrs. M. A. R. 
Cahoon, upon his crediting the decree with the amount of the 
purchase-money of the land.” 

Lyon filed his petition in the court below, for a writ of 
assistance, or to be let into the possession of the land. The will 
of testator had devised the lands in controversy tu his four 
grandsons, and the petition alleged they were in possession. 
The petition, after setting forth petitioner's purchase, averred 
further, that “said sale, having been complied with, was con- 
firmed by said court ; whereupon the register executed to peti- 
tioner a deed to the lands,” which had been described in a pre- 
vious part of the petition. The four grandsons, devisees, liad 
been made parties to the suit,and they were made parties to 
the petition by service of notice. They resisted the relief prayed 
for in the petition, and set forth several grounds why the prayer 
should not be granted. They did not deny any thing set forth 
in the record as having been done. 

They resisted, first, on the ground that the decree of sale was 


outside of the scope and purview of the bill, and that the amend- 
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ment of the bill and decree nune pro tune was unauthorized. 
We think the consent decree of substitution and confirmation 
cured these irregularities. In the case of Zil/man v. Spann, 
an attempt was made to get around the force of recitals of facts, 
found in the ehaneellor’s decree. The facts recited did not 
otherwise appear in the record, yet they were material to the ex- 
tent of relief granted. We said: ‘ We feel bound by the 
statement of the chancellor. .  . If the chancellor fell into 
error, as to the nature and scope of the agreement, that should 
have been corrected in the court below.”—68 Ala. 102. So, 
recitals in judgment-entries, of material matters not otherwise 
appearing, have always been regarded by this court as facts ju- 
dicially ascertained. Nothing less than this ean uphold the 
absolute verity of records.—G ilbert e. Lane, 3 P or. 267 ; rd Moon 
vy. Crowder, 72 Ala. 79: Tlearn v. The State, 62 Ala. 218; Lee 
v. Sims, 65 Ala. 248: 2 Brick. Dig. 145, $$ 206, 209; Deslonde 
v. Darrington, 29 Ala. 92: Colbert v. Daniel, 32 Ala. 314; 
Catlin v. Gilder, 3 Ala. 536: Sloan v Frothingham, 65 Ala. 
593; and s. c., 72 Ala. 5589. 

The second objection urged was, that the purchase-money 
had not been paid by Lyon. In the decretal order con- 
firming the sale, the chancellor directed the register to make 
title to Lyon, the purchaser, * upon his crediting the decree 
with the amount of the purchase-money of the land.” The 
petition for writ of assistance avers, that ‘the register had made 
a deed to Lyon as purchaser. This the register had no an- 
thority to de, until the eredit was — The answer does 
not deny that the deed was made, but impliedly admits it. 
Presuming, as we must, that the register obeyed ‘the chanceel- 
lor’s instructions and did his duty, we hold this made a prima 


Jacie case of compliance by the purchaser, and cast on the de- 


fendants the burden of disproving it. No proof was offered on 
the subject, and the prima facie case is thereby left unrebutted. 
There is nothing in this objection. 

It was further urged, that the chancellor shonld not award 
the writ of assistance in the first instance, but should first have 
made an order, requiring defendants to surrender possession of 
the land. Possibly, that is the customary and better practice. 
2 Dan. Ch. Pr. 1062: Avershawv. Thompson, + Jolins. ¢ hh. 609; 
Thompson ve. Campbell, 57 Ala. 183; [looper v. Yonge, 69 Ala. 
484: Johnson v. Smith, 70 Ala. 108. This, however, must be 
largely a matter of discretion, dependent on the facts of each 
particular case. It would be harsh to issue the order in the 
first instance, unless it appear that the defendant in possession 
refuses to vacate the premises. It is, however, made to appear 
in this case, that the defendants in possession resist Lyon’s as- 
serted right to be let into the oceupaney. This shows that pre- 
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liminary orders would probably have been unavailing, and dis- 

pensed with any supposed necessity of invoking them. 

It was urged in defense of the petition, that Lyon had insti- 
tuted his action of ejectment to recover possession, and that said 
suit was still pending. Defendants moved that complainant be 
put to his election, which remedy he would pursue. It isa 
sufficient answer to this, that we find in the record no evidence 
in support of thisaverment. This was defensive matter, in the 
nature of confession and avoidance, the proof of which was on 
the party who set it up. Failing to prove it. defendants ean 
take nothing by it. 

The deeree of the chancellor is affirmed. 


Askew Brothers v. Steiner & Lobman. 
Trove » for Conversion of Mule, with Counts in Case. 


1. Proof of execution of mortgage—When the plaintiff claims the 
personal property in controversy under a mortgage, or other written in- 
strument, Which is attested by subscribing witnesses, its execution must 
be proved by one or both of them, or a proper predicate must be laid 
for the introduction of secondary evidence; and the grantor’s admission 
of its execution, not made in judicio, or in open court, does not dispense 
with this proof. 

2. Paument of mortgage debt.—When a mortgage conveys personal 
property, payment of the mortgage debt satisfies and extinguishes the 
mortgage, and the mortgagee can not afterwards maintain an action at 
law founded on it. 

3. Same.—A mor‘gagee of personal property holds it in trust for the 
payment of the mortgage debt; and when he takes possession, and sells 
or converts it to his own use, applying the proceeds of sale, with the 
consent of one only of two joint mortgagors, to the payment of another 
debt, the mortgage is satisfied so far as the rights of the other mortgagor 
are concerned. 


Appeat from the Circuit Court of Wilcox. 

Tried before the Hon. Joun Moore. 

This action was brought by the appellants, suing as partners, 
to recover damages for the defendants’ alleged conversion of a 
mule called Cricket; and was commenced on the 24th October, 
1882. The complaint contained a count in trover, and several 
counts in case; and the cause was tried on issue joined on the 
plea of not guilty. The plaintiffs claimed the mule, as the 
bill of exceptions shows, under three mortgages, as follows: 
Ist, a mortgage executed to them by W. B. McClendon and W. 
F. Hopkins, which was dated February 18th, 1880, was given 
to secure statutory advances to make a crop during the year 
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1880, and conveyed the mule here in controversy, with another 
mule called Join, and other personal property ; 2d, a mortgage 
executed to them by said W. B. McClendon alone, which was 
dated Febrnary 10th, 1881, conveyed the same mules, with 
other personal property, and was given to secure the payment 
of statutory advances to make a crop during the year 1881; 
and, 3d, a mortgage exeeuted by said McClendon and one G. 
W. Wright to Steiner & Lobman, the defendants in this suit, 
and by them transferred to the plaintiffs. This last mortgaze 
was dated January 7th, L880; was given to secure the payment 
of statutory advances to make a crop, to the amount of SS7: 
conveyed the same two mules, with other personal property, 
and was sold and transferred by said Steiner & Lobman, by 
written transfer dated September 3d, 1881, to plaintiffs, in 
consideration of $95 in hand paid. Each of these mortgages 
was executed in Marengo county, where the property conveyed 
then was, and each was attested by one or two subscribing wit- 
nesses. When the plaintiffs offered in evidence the two mort- 
gaves to themselves, they offered to prove the execution thereof 
by Il. Askew, one of said plaintiffs, who was present when 
said mortgages were signed and attested ; “and _ plaintiffs’ at- 
torney stated to the court, that Geo. L. Hawkins, the attesting 
witness to said instruments, had just recovered from a severe 
spell of sickness, and was unable to travel from Dayton, in 
Marengo county, to Camden, in said county of Wileox.” On 
objection by the defendants, the court excluded this evidence, 
and the plaintiffs excepted. The third mortgage, transferred 
by defe::dants to plaintiffs, with the transfer and other indorse- 
ments thereon, * was permitted to goto the jury without objec- 
tion; but, when the plaintiffs offered in evidence the note 
which it was given to secure, and which was signed by said 
McClendon and G. W. Wright, and attested by two witnesses, 
the defendants objected to its admission as evidence, without 
proof of its execution by the testimony of the subscribing 
Witnesses ; which objection was sustained by the court, and 
the plaintiffs duly excepted. 

The mule John, conveyed by said several mortgages, was 
delivered to the plaintiffs by said McClendon, at the agreed 
price of $125, which was applied, by his direction, as a partial 
payment on their mortgage debt; but it was shown that the 
mule Cricket, here in controversy, which was claimed by said 
G. W. Wright as his individual property, was sold by him to 
the defendants, in January, 1882, at the agreed price of $110, 
and was sold by defendants to some person unknown. As to 
this mule, one of the defendants, testifying as a witness for 
them, stated that, on the 7th January, 1880, when defendants 
took said mortgage from McClendon and Wright, they had a 
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claim on the other mule (John), which McClendon wished to 
remove from Wile»x to Marengo county, to which removal 
they objected ; that Wright thereupon proposed, if they would 
consent to the removal, “to put the mule Cricket (which he 
claimed as his own property), and also his wages into the mort- 
gage, and to sign the mortgage with said McClendon, who was 
his brother-in-law ;” that they consented to this arrangement, 
and the mortgage was executed in pursuance of its terms; that 
the mule Cricket was brought back into Wilcox county by said 
Wright, in June or July, 1881, and there remained in his pos- 
session until January, 1882, when they, * believing that Askew 
Brothers had had every opportunity to make their money on 
the transferred mortgage out of the property named therein, or 
from the crop of 1881,” bought said mule from Wright, at the 
agreed price of S110. 

On this evidence, the plaintiffs asked the court to instruet 
the jury, “that unless they are satistied, from the evidence, 
that the mule John belonged to said Wright, he was not au- 
thorized to give any direction as to the money derived from, or 
the value placed upon said mule.” The court refused this 
charge, and the plaintiffs excepted to its refusal ; and they also 
reserved exceptions to the following charges, which were given 
by the court on the request of the defendants: (1.) “If the 
jury believe, from the evidence, that at the commencement of 
this suit, on the 24th October, 1882, there was in law nothing 
due on the mortgage in evidence, then the plaintiffs can not 
recover in this action.” (2.) “If the direction as to the appli- 
eation of the proceeds arising from the sale of the mule Jolin, 
named in said mortgage, was made by McClendon alone, and 
said Wright, the co-mortgagor, had nothing to do with said ap- 
plication, and never ratified it; then the law applies the pay- 
ment to the mortgage debt, and, if the amount realized from 
the sale was as muel as the amount due on the mortgage, then 
the mortgage was satistied, and plaintiffs can not recover in this 
action.” (3.) “If the jury find, from the evidence, that Steiner 
& Lobman, at the time they purchased the mule from said 
Wright, knew that said mortgage had been satistied, and if said 
mor tage was in fact then satistied, then the mere existence of 
said mortgage on the record, after it had been satistied, would 
not interfere with the defendants’ right to purchase ; and if 
they did so purchase, they got a good title.” 

The exclusion of the evidence offered, the charges given, and 
the refusal of the charge asked, are now assigned as error. 


R. Gartiarp, for appellants, cited Bickley v. Heenan & Co., 
60 Ala. 293; Morrow v. Turney, 35 Ala. 131; Brewer v. Me. 
Crary, 52 Ala. 154; Ala. Warehouse Co. v. Lewis, 56 Ala. 
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514; Steiner & Bro. v. MeCall, 61 Ala. 413; Jones on Chat. 

Mort. $$ 89, 64, 505, 493, 481, 516; MeCravey v. Remson, 19 

Ala. 430: Pool v. Harrison, 18 Ala. 514; Lang v. Wilkinson, 

57 Ala. 959. 


S. J. Cummine, contra, cited EVlerson v. The State, 69 Ala. 1; 
Meyer v. Mitchell, 75 Ala. 475; Jones ou Chat. Mort. § 646; 
Levystein v. Whitman, 59 Ala. 345; Sanders v. Know, 57 Ala. 
SL; Webster v. Singley, 53 Ala. 208. 


SOMERVILLE, J.—The several written instruments which 
were offered in evidence by the plaintiffs, and excluded by the 
court, were properly excluded. They were ail attested by. 
subscribing witnesses, one or more of whom should have been 
produced togrove the execution of the writings to which they 
had respectively affixed their attesting signatures. This rule is 
a familiar and fundamental one, and applies i in all cases where 
the instrument necessary to be proved is the foundation of the 
party’s s claim, or he is privy to it, or where it purports to be exe- 
ented by his adversary ; but not where it is merely collateral, 
or ‘ater alios wnder or from whom neither party seeks to claim 
any right, title or interest. It is well settled, that the mere 
admission of the grantor of a deed, or of the maker of any 
instrument, that he executed it, does not dispense with the 
necessity of producing an attesting or subscribing witness, un- 
less such admission be made én judicio, or in open court.——1 
Greenl. Ev. § 569; Russell v. Walker, 73 Ala. 315; Jenks v. 
Terrell, adi’r, Th. 238: Ellerson v. State, 69 Ala. 1: Patter- 
son v. Wicker, 72 Ala. 406. The writings in question came 
within this rule, and not within the influence of section : 036 of 
the Code, which authorizes the admission in evidence, without 
any proof of execution, only of written instruments which pur- 
port to be signed by the defendant, his agent or attorney, and 
constitute the foundation of the particular suit, and the exeen- 
= of which is not denied by plea under oath.—Code, 1876, 
§3 36. 

The plaintiff's only title to the mule in controversy, so far as 
shown by the evidence, was the mortgage executed by Me- 
Clendon and Wright, on January 7th, 18s to the defendants, 
and assigned by the mortgagees to the plaintiffs. It is clear 
that, if the mortgage debt was discharged, prior to the com- 
mencement of the suit, the lien of the mortgage would be ex- 
tinguished, and the action must necessarily fail, becanse no 
title to personal property can be shown under a satistied 
mortgage.— Burns v. —— Ul, 71 Ala. 271; Herman on 
Chat. Mortg. §$ 168; Dryer v. Lewis, 57 Ala. 551. The first 
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charge given at the request of the defendants was a mere as- 
sertion of this principle, in substance, if not in language. 

The undisputed evidence, the credibility and weight of 
which was submitted to the jury, shows that the mortgage was 
satistied. The plaintiffs are shown to have received other 
property covered by the same mortgage, admitted to be of a 
valuation greater than the mortgage debt. It makes no differ- 
ence to which of the mortgagors, McClendon or Wright, this 
property belonged. The plaintiffs had no right to apply it to 
any other than the mortgage debt, without the consent of both 
of the mortgagors. The rule is a just one, that a mortgagee 
holds the mortgaged property in trust for the payment of the 
mortgage debt, and where he takes possession of it, and sells or 
converts it to his own use, the law satisties the debt.— Levystein 
vw. Whitman, 59 Ala. 345. In Steele v. Mealing#4 Ala. 285, 
it was held, that a mortgage given to a surety, to indemnify 
him against a particular debt, so far enured to the benefit of a 
co-surety, as to prevent the mortgagee from applying the pro- 
ceeds of the mortgaged property to any other than the mort- 
gage debt, to the prejudice of his co-surety. Admitting that 
the mule John belonged to McClendon, he and the plaintiffs 
had no right to dispose of the property, without the consent of 
Wright, so as to appropriate it to the satisfaction of any other 
debt than the particular one for the security of which it had 
been mortgaged. 

The charges of the court are free from error, and the judg: 
ment is affirmed. — 


O’Donnell v. Rodiger. 
Contested Probate of W777. 


1. Construction of charges.—Charges which are reconcilable with, 
and explanatory of each other, must be construed in connection; and if, 
when so construed, @hey are correct, though erroneous as universal 
propositions, they are not cause for a reversal of the judgment. 

2. Charges objectionable for generality, or obscurity, or misleading 
without explanation.—A charge which asserts a correct legal proposition, 
but is objectionable on account of its generality or obscurity, or because 
it is calculated to mislead the jury, is not cause of reversal; the adverse 
party should protect himself by asking a qualifying or explanatory 
charge. 

3. Right of married woman to make will; charge as to.—A married 
woman has the right, under constitutional and statutory provisions 
(Const. Ala., Art. x, §6; Code, § 2713), to dispose of her separate prop- 
“ by will, without the consent of her husband; and when the will of 
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a married woman is contested by her surviving husband, for whom it 
made no provision, on the ground of mental incapacity, a charge assert- 
ing that ‘‘ the deceased had the lawful right to make her will, and thereby 
dispose of her property as she wished, without the consent of her hus- 
band, and without leaving him anything,’’ construed in connection with 
other charges, which stated the law correctly as to mental capacity and 
the proof thereof, asserts a correct legal proposition, does not assume 
the mental capacity of the testatrix, and is not a charge on the effect of 
the evidence; and if objectionable for generality or obscurity, or calcu- 
lated to mislead the jury, it is not cause of reversal. 

4. Presumption of sanity; burden of proof.—Sanity being the normal 
condition of the human mind, the law presumes that every person, of 
full age, has sufficient mental capacity to make a will, and casts on the 
contestant, in the first instance, the onus of proving mental incapacity at 
the time the will was executed; but, when the contestant has estab- 
lished habitual and fixed insanity, at a time prior to the making of the 
will, the burden of proof is then shifted to the proponent, and he is re- 
quired to show that the will was executed during a lucid interval. 

5. Same.—Mental aberration, when caused by an acute disease, or 
other temporary cause, will not be presumed to have continued for any 
particular time; and proof of the fact that, on the day the will was exe- 
cuted, the testatrix ‘‘ was sick and flightvy—that during part of the time 
she knew what she was doing, and a part of the time she did not know 
what she was doing ’’—is not suflicient to cast on the proponent the onus 
of proving that she was sane at the particular time when the will was 
made. 

6. Testamentary capacity.—The test of testamentary capacity is, not 
whether there was a total deprivation of reason, but whether there was 
mind and memory enough to understand the business in hand—‘‘ power 
to collect and retain the elements of the business to be performed, for a 
sufficient time to perceive their obvious relation to each other.” 


Aprrat from the Probate Court of Mobile. 

Tried before the Hon. Price Wittiams, Jr. 

In the matter of the probate of a paper which was _pro- 
pounded as the last will and testament of Mrs. Agnes O’Don- 
nell, deceased, by Anna B. Rodiger, who was therein made 
sole legatee and devisee, nominated as executrix, and relieved 
of giving bond; and the probate of which was contested by 
Michael O'Donnell, the surviving husband of said decedent, on 
the ground of mental incapacity on her part to execute a will. 
The paper was dated the 11th April, 1884; was signed by the 
testatrix, by mark only, and was attested by two witnesses. On 
the trial of the contest, a bill of exceptions was reserved by 
the contestant, in which the facts are thus stated : 

“The proponent offered testimony tending to show that said 
Agnes O'Donnell was of sound mind before the day on which 
said instrument was written, and from and ineluding that day 
until her death; that she told the attorney writing it, on the 
day of the writing of the instrument, that she wanted to make 
a will, and what disposition she desired to make of her prop- 
erty, and he wrote it out in accordance with her instructions; 
that the will was then read over to her, and she signed it by 
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making her mark thereto, and that at her request, in her pres- 
ence, and in the presence of each other, said Cloud and Wack- 
ernah, whose names are signed to the instrument as witnesses, 
subscribed their names thereto as such witnesses; that she was 
not on good terms with her husband, who had often ill-treated 
her; that she had no other relations, and that she had often 
said, before her last illness, that she was going to give her prop- 
erty to the proponent. The contestant offered evidence tend- 
ing to show that the proponent, to whom all the property was 
given in the instrument offered for probate. was of no kin to 
the said Agnes O'Donnell; that he was her husband, and was 
living with her at the time she was taken sick, but was away 
from home at work that day; that when he came home he 
could not find where his wife had gone; that he looked for 
her several days, ‘and finally found her at the house of the pro- 
ponent, who would not allow him to see his wife, or to go in 
the house; that he and his said wife lived together on friendly 
terins, and he was not abusive of her; that she always said 
that she intended to leave the property to him; that a large 
part of the property, though in the name of his wife, was the 
product of their joint labors; that on the day-.said instrument 
was made, and only two or three hours before it was made, the 
said Agnes was flighty, and out of her head, and did not know 
what she was doing; that she did not recognize any one, and 
thought that she had been going around the country, and spoke 
of people annoying her the night before who had in fact been 
dead for years; that she was in the same condition the evening 
of the day on which the instrument was written, and on the 
day following, and continued in that condition up to a few 
days before she died, and during these few days was speechless; 
that prior to the day of the making of the instrament, and 
during the entire time of her sickness, she was flighty, and a 
part of the time ont of her head, and unable to know and re- 
cognize those around her, but at other times would seem to be 
rational enough.” 

* This was all the evidence tended to show ;” and thereupon 
the court gave the following charge to the jury, at the request 
of the proponent : (1.) * That the deceased, Agnes O’ Donnell, 
had the lawful right io cndiacton will, and thereby dispose of 
her property in such manner and to such person as she wished, 
without the consent of her husband, and without leaving him 
any thing.” (2.) “The burden of proving mental incapacity to 
make a will, or undue influence in the making of the will, ison 
the contestant, Michael O’ Donnell ; and unless he has satisfied 
the jury by the evidence that the deceased was so unsound in 
mind at the time she made the will as not to know what she 


was doing, or that undue influence was exercised over her to 
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such a degree as to amount to moral coercion, which she was 
unable to resist, and that such coercion or influence produced 
the will, then they should find the issue against the contestant, 

and in favor of the proponent.” (3.) “ If the jury believe, from 
the evidence, that the deceased dictated to the witness Cloud 
how she wanted the will written, and the way she wished to 
will or dispose of her property, and requested him to write out 
her will for her, and to write her name to it; and that he did 
so in her presence, and then read it over to her, and she then 
and there made her mark to it as her will, and requested said 
Cloud and Wackernah to witness it; and that they then and 
there wrote their names to said will as witnesses, in the presence 

of the testatrix, and in the presence of each other; then said 
will was legally and properly signed and executed, within the 
meaning of the law of Alabama.” 

The contestant excepted to each of these charges as given, 
aud also to the refusal of the following charge, which was asked 
by him in writing: “If the jury believe. from the ev idence, 
that on the day the will was signed Mrs. O'Donnell was 
sick and flighty ; that during part of ‘the time she knew what she 
was doing, and a part of the time she did not know what she 
was doing ; then the burden is upon the proponent to establish 
to the satisfaction of the jury that she was sane at the particu- 
lar time when the will was signed ; and if the proponent fails 
in this, the jury should tind against the validity of the will.” 

The charges given, and the “refusal of the charge asked, are 
now assigned as error. 


H. T. Svrru, and J. L. & G. L. Sairn, for appellant.—(1.) 
The first charge given was erroneous, because it assumed the 
sanity of Mrs. O'Donnell, which was a disputed question of fact, 
the decision of which should have been left to the jury.—C larke 
& Co. v. Goddard, 39 Ala.-164; Pritchett v. Munroe, 22 Ala. 
501: .Vewton v. Jackson, 23 Ala. 335: Jones v. For t. 36 Ala. 
449: Waters v. Spencer, 22 Ala. 460: Brooks v. Hildreth & 
Mosely, 22 Ala. 469 ; : Whitsett v. Slater, 23 Ala. 626: MeKen- 
zie v. Br. Bank, 28 Ala. 606; Knight v. Vardeman, 25 Ala. 
262: Brown v. Newman, 66 Ala. 275. It is erroneous, also, 
because it is a chat ‘ge on the effect of the evidence.—Stan/ey 
v. Nelson, 28 Ala. 514 ; Hollingsworth v. Martin, 23 Ala. 591; 
Dill v. The State. 25 Ala. 1 15; Smoot v. Railroad Co., 67 Als. 
13; Walker v. Walker, 41 Ala. 353; Foust v. Vielding, 28 
Ala. 658. (2.) The second charge was erroneous, because it mis- 
placed the burden of proof, and because it does not assert a cor- 
rect test of testamentary capacit: Whitaker, 30 Ala. 
237. (3.) The third charge Was erroneous - because it assumes 
the credibility of the evidence.—Cases cited i in Brickell’s Di- 
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gest, 342, § 98. (4.) The charge asked asserts a correct legal 
egy Te and it ought to have been given. Saxon v. Whita- 


‘er, 30 Ala. 237. 


L. H. Farrn, and Crovp & Croup, contra.—(1.) The first 
charge given asserts a correct legal proposition.— Burton v, 
Holly, 18 Ala. 408; Lewis v. Hudson, 6 Ala. 463; Wells v. 
Bransford, 28 Ala. 200; Mosser v. Mosser, 32 Ala. 551. (9. ) 
The will was properly signed and executed ; and the charge to 
this effect, which was based on the evidence before the jury, 
was correct.— Bailey v. Bailey, 35 Ala. 687. (3.) As to the 
burden of proof, where a will is contested on the ground of 
mental ineapacity, and as to the test of testamentary capacity, 
the rulings of the court are sustained by the following authori- 
ties: Stubbs v. wag 33 Ala. 563: Savon v. Whitaker, 30 
Ale. 237: Clark ~_— 9 Oregon, 128; /larden v. Tays, 
9 Barr, 151; ¢ ark » Sawyer, 3 Sanf. Ch. 351; Jackson v, 
Van Dusen, 5 John. 1 150; Stevens v. Vancleve, 4 Wash. C. C. 
262; 91 Penn. St. 236; 58 a 453 ; 94 111. 560; Black v. 
Ellis, 3 Hill, S. C. 68; 27 N. ¥. 9: 38 Barb. 77; 18 Ill. 282; 
29 Penn. St. 298. 


CLOPTON, J.—Charges which are reconcilable with, and 
explanatory of each other, must be construed in connection ; 
and if, when so construed, they are correct, although erroneous 
as universal propositions, a reversal of the judgment is not war- 
ranted.—/nsurance Co. v. Goodman, 32 Ala. 108. 

Construing the first charge given at the request of the pro- 
ponent, in connection with the charges which present the ques- 
tion of the mental capacity of the testatrix, and interpreting it 
as we have no doubt the court intended it to be understood by 
the jury, we do not think it is obnoxious to the criticism made 
by counsel. The objective proposition of the charge, to whic h 
the minds of the court and jury were evidently directed, is the 
right of a married woman to make a will, without the permis 
sion of her husband, and without any provision for him. It 
does not assume, as a fact, the mental capacity of the testatrix, 
which the law presumes ; it is not a charge on the effect of evi- 
dence, nor does it give the jury any direction as to their ver- 
dict. If a charge were expressed in the words of the constitu- 
tion—that “the real and personal property of any female in 
this State . . may be devised or bequeathed by her, the same 
as if she were a femme sole;” or in the terms of the statute— 
that “‘ married women may, by last will and testament, dispose 
of their separate estates,” its correctness would not be contro- 
verted.—Con. Art. 10, § 6; Code, $ 2713. The charge under 
consideration asserts the same general proposition, and not in 
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broader or more general phraseology. If the contestant sup- 
posed himself injured by the generality of the charge, or that 
it was calculated to mislead the jury, he should have requested 
a qualifying, or explanatory charge. A charge which asserts a 
correct legal proposition, but is objectionable on account of gen- 
erality, or obscurity, or because it is calculated to mislead the 
jury, will not operate a reversal.—Jones v. Fort, 36 Ala. 449 ; 
Abraham v. Nunn, 42 Ala. 51. 

The same observations are applicable to the third charge re- 
quested by proponent, which merely instructed the jury, that 
the will was legally and properly signed and executed, if they 
believed from the evidence the hypothetical facts stated in the 
charge. Construed in connection with the evidence, the charge 
is unobjectionable.— Riley v Riley, 36 Ala. 496. 

Sanity is the normal condition of the human mind ; and there- 
fore the presumption is, whether a presumption of law, or of 
fact, or of mixed law and fact, that every person, of full age, 
has sutticient mental capacity to make a will. This competency 
is presumed to continue, until the contrary is shown. When 
a will is propounded for probate, no general duty devolves on 
the proponent to make proof, in the first instance, of the sanity 
of the testator at the time of making the will. Whatever may 
be the conflict in the decisions of different courts, it may be re- 
garded as too well settled in this State, to be controverted or 
doubted, that when a will is contested on the ground of mental 
ineapacity, the onus of proof is on the contestant. The time to 
which the inquiry must be directed, is the particular period 
when the will is made; but, for this purpose. the mental con- 
dition of the testator, before and subsequently, may be shown. 

The contestant fulfills this requirement as to the onus of 
proof, when he establishes lunacy at a time prior to the making 
of the will. As the presumption is that lunacy, once estab- 
lished, continues, if it is alleged, in such case, that the will was 
made during a lucid interval, “ the burden of proof attaches to 
the party alleging such lucid intervai, who must show sanity 
and competeney at the particular period.”—Saxcon v. Whitaker, 
30 Ala. 237; Juckson v. Dusen, 2 Jolm. 144; Grubbs v. Me- 
Donald, 91 Penn. St. 236. 

In order, however, to have effect to shift the burden of proof 
on the proponent, to show that the will was made during a 
lueid interval, the contestant must establish habitual and tixed 
insanity. Occasional fits, or aberrations of mind produced by 
temporary causes, are not sufficient. There is no presumption 
in favor of the continuance of any thing temporary, or 
ephemeral in its nature. The disease of the mind must be of 
such general and permanent character, as human experience 
shows generally continues. Where the insanity is produced by 
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an attack of some acute or violent disease, it is not sufficient 
for the contestant merely to show its existence, under sneh cir- 
cumstances, at a time, short or distant, preceding the making of 
the will. He must also show its continuance to the time when 
the will is made. —Brown v. Riggin, 94 Ill. 560; Clarke ». 
Sawyer, 3 San. Ch. 351; Hix v. Whittemore, 4 Met. 545. 

In Savon v. Whitaker, supra, it is said: “As a lucid inter- 
val is temporary in its nature, and uncertain in its duration, the 
law will not presume its continuance for a month, a day, or an 
hour ;” this is when usual or habitual insanity has been once 
established. The converse of the proposition is equally true: 
the continuance of a temporary delusion or delirium caused by 
disease will not be presumed “ for a month, a day, or an hour.” 
In Staples v. Wellington, 58 Me. 453, it is said: “If the de- 
lusion or delirium is that caused by disease, it is obviously 
temporary in its character. It will continue only during the 
continuance of the fever, in which it originated. If a fever is 
shown to exist at a given date, the law does not presume its 
continuance, as in the case of fixed insanity. So, there is no 

resumption of law as to the continuance of the temporary 
dhataidien or delusion resulting from disease. The party 
claiming to avoid a contract, by reason of temporary hallucina- 
tion or delusion, must show its existence at the time of the 
contract sought to be avoided for such cause, and that it was 
of a character affecting his capacity to make the contract 
sought to be avoided.” 

The second charge requested by the proponent put the onus 
of proof, in the first instance, on the contestant, and, in this 
respect, is in accord with the principles we have stated. The 
predicate of the charge requested by the contestant does not 
answer the rule. That on the day the will was signed, the 
testatrix “was sick and flighty ; that during part of the time 
she knew what she was doing, and part of the time she did not 
know what she was doing,” is not sufticient to cast on proponent 
the burden to show that she was sane at the particular time 
when the will was made. The hypothesis stated is not a con- 
dition of fixed or habitual mental derangement or flightiness. 
The clear implication from the hypothetical facts is, that the 
flightiness or delirium was temporary, and subsided and ceased, 
as the operating cause subsided and ceased. 

“A total deprivation of reason is not requisite to destroy tes- 
tamentary capacity. Dementia and idiocy are not the only 
forms of incapacity. A competent testator must not only have 
mind and memory, but mind and memory enough to under- 
stand the business in which he is engaged.” <A disposing 
memory is requisite—not mere weakness of understanding, 
but “ power to collect and retain the elements of the business 
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to be performed for a sufficient time to perceive their obvious 
relation to each other.” The testatrix should have had capacity 
to know what she was doing.—Stuhbs v. Houston, 33 Ala. 555 ; 
Taylor v. Kelly, 31 Ala. 59; Converse v. Converse, 21 Vt. 168. 
This is the test of testamentary capacity applicable to this and 
similar cases. 


Attirmed. 


Foster v. Burt. 


Application for Mandamus to Probate Judge, refusing to 
grant License for Retailing Spirituous Liquors. 


1. License tax on retailers of spirituous liquors, under revenue law of 
i87¢.—Under the provisions of the revenue law approved March 6th, 
1876, imposing a license tax on retailers of spirituous, vinous, or malt 
liquors (Sess. Acts 1875-6, pp. 79-»0), the price of the license in the city 
of Mobile, outside of certain designated limits, is reduced to $75; but the 
other provisions contained in the paragraph declaring this limitation, as 
transcribed into the Code (§ 494, subd. 2), apply to the entire subdivision 
of the section, and are not confined to the portions of the city of Mobile 
in which a reduced license is imposed. 

2. Same.—Under this construction of the statute, when a license for 
retailing liquors is taken out after the first day of January, the full price 
for the whole year must be paid, though a license for any other business 
or occupation, if taken out after the first day of July, is only one half the 
price for the whole year. 


Arrkat from the Cireuit Court of Lawrence. 

Tried before the Hon. Hl. C. Speake. 

In the matter of the petition and application of Richard W. 
Burt, a citizen of said county, for the writ of mandamus, ad- 
dressed to the Hon. E. I. Fosrrer, the probate judge of said 
county, requiring him to issue and grant to the petitionera 
license for retailing spirituous liquors in the town of Court- 
land, for the period intervening between September Ist, and 
December 31st, 1884, on the payment of $37.50 as the price. 
The petition alleged that the petitioner had made application 
in due form to the probate judge, had tendered the $37.50, and 
complied with all the prescribed pre-requisites for obtaining a 
license ; and that the probate judge refused to grant a license, 
except upon the payment of S75, the price of a license for the 
whole year. An answer was tiled by the probate judge, ad- 
mitting the facts as alleged, and insisting upon his construction 
of the law. 

The question presented involves the construction of parts of 
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the 5th and 7th sections of the 9th chapter of the Revenue 
Law approved March 6, 1876; and a proper understanding of 
it requires that the section should be set out as printed, both in 
the Session Acts of 1875-6, and in the Code of 1876. They 
are as follows: 

“Sree. 5. Be it further enacted, that all licenses shall ex- 
pire on the thirty-tirst day of December in each year, and shall 
be for one year, unless the business licensed shall commence 
after the first of July, in which case the price of the license 
shall be one half the amount of the year’s license.” 

“Sree. 7. Be it further enacted, that the price of licenses 
shall be as follows, to-wit : 

“1. For each public race-track, ; 

“92. For retailers in spirituous, vinous, or malt liquors, on 
any steamboat or water-craft, one hundred dollars; in any city, 
town or village, of less than one thousand in abitants, or any 
other place, fifty dollars; and in any city, town or village, of 
more than one thousand and less than five thousand inhabitants, 
one hundred dollars ; in any city over five thousand inhabitants, 
one hundred and twenty-five dollars. 

Any person who shall sell or dispose of spirituous, vinous or 
malt liquors, or intoxicating bitters, in any quantity less than 
one quart, shall be deemed a retail dealer ; provided, that each 
retailer of spirituous, vinous or malt liquors, outside the follow- 
ing described boundaries in the city of Mobile, to-wit: 

* Right bank of Mobile river on the east, Church street on 
the south, Joachim street on the west, St. Michael street on the 
north, including those settled on the north side of St. Michael 
street, on the west side of Joachim, and on the south side of 
Cliurch street, shall be charged a State license of seventy-tive 
dollars ; provided further, that dealers in lager beer exclusively 
shall be charged one-fourth the rate charged for license for sell- 
ing ardent spirits; provided further, that any person who takes 
out and pays for a retail license, as herein provided, shall not 
be required to take out a license as a wholesale dealer; provided 
Surther, that when a retail license is taken ont after the first of 
January, the license shall be the same as fora license for twelve 
monthis.”—Sess. Acts 1875-6, pp. 79-80. 

These sections are incorporated into the Code of 1876, thus: 

* S 494. License for one year; eupires Dece mber 313 Rd 
July first half pr ‘ice of licenses, ( i 
censes shall expire on the thirty-first day of Dec sealant in each 
year, and shall be for one year, unless the business licensed shall 
commence after the first of July, in which case the price of the 
license shall be one-half the amount of a year’s license. The 
prices of licenses shall be as follows, to-wit : 

“1. For each race-track, * * * 
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“2. For retailers of spirituous, vinous or malt liquors, on any 
steamboat or watercraft, one hundred dollars; in any city, town 
or village, of less than one thousand inhabitants, or any other 
place, fifty dollars; and in any city, town or village, of more 
than one thousand and less than tive thousand inhabitants, one 
hundred dollars; in any city of over five thousand inhabitants, 
one hundred and twenty-tive dollars. 

“Any person who sells or disposes of spirituous, vinous or 
malt liquors, or intoxicating bitters, in any quantity less than 
one quart, shall be deemed a retail dealer; but each retailer of 
spirituous, vinous or malt liquors, outside the following de- 
scribed boundaries in the city of Mobile, to-wit: 

“Right bank of Mobile river on the east, Church street on 
the south, Joachim street on the west, St. Michael street on the 
north, including those settled on the north side of St. Michael 
street, on the west side of Joachim, and the south side of 
Church street, shall be charged a State license of seventy-five 
dollars; but dealers in lager beer exclusively shall be charged 
one-fourth the rate charged for license for seliing ardent spirits ; 
and any person who takes out and pays fora retail license, shall 
not be required to take out a license as a wholesale dealer ; and 
when a retail license is taken out after the first of January, the 
price of the license shall be the same as for a license for twelve 
months.” 

The circuit judge awarded the mandamus as prayed, and 
his order to that effect is now assigned as error. 


T. N. MeCretran, Attorney-General, for appellant. 


STONE, C. J.—The present case requires a construction of 
chapter 9, section 7, subd 2, of the Revenue Law of 1875-6, 
approved March 6, 1876.—Sess. Acts, pp. 79-80; Code of 
1876, $ 494, subd 2. That section (494) relates exclusively 
to ovcupation licenses, and subdivision 2 relates to licenses for 
retailing spirituous, vinous, or malt liquors. This statute was 
not transcribed literally in the Code, but the spirit and sub- 
stance of it were retained. What are stated as provisos in the 
original statute, are expressed as exceptional clauses in the 
Code. In the original act are four provisos to this sub-section 
two; and the question is, how far shall their qualifying influ- 
ence extend /—are they, each and all, limitations on the powers 
conferred in said sub-section 2, or are the last three of said 
provisos further restrictions of the limitation imposed by the 
first? To hold the latter, would be to declare that the last 
three are provisos to the first proviso,—a rather unusual form 
of legislative expression. We think each of these provisos, or 
reservations, has the same scope and operation, and that each 
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is a limitation on the authority to license retailers of spiritu- 
ous, vinous and malt liquors. The first proviso declares, that 
all of the city of Mobile, except a described part, shall not be 
governed by the general law declared by the first paragraph of 
that sub-section. Mark the language: ‘ Each retailer, 

ontside the following described boundaries in the city of 
Mobile, . . . shall be charged a State license of sev enty- 
five dollars.” This phrase is clumsily expressed, Properly 
transposed, it should read, * Each retailer in the city of Mobile, 
outside the following described boundaries,” &e. We know 
from census reports, and in many other ways, that Mobile is a 
city of more than five thousand inhabitants ; and henee, in the 
absence of this legislative reservation or exception, a license to 
retail anywhere within the limits of the city would cost the 
applicant one hundred and twenty-five dollars, as the State’s 
assessment for the privilege. This proviso reduced the assess- 
ment for the privilege, to be exercised in the city, outside the 
designated limits, to seventy-five dollars. We should not only 
do great violence to the language employed, but we would prae- 
tically repeal all the provisions of the first paragraph of said 
sub-section 2, if we held this proviso applied to any locality, 
other than the city of Mobile, outside of the described limits. 

The three other provisos relate to the whole field covered by 
the first paragraph of sub section 2, in section 494 of the Code; 
and they override section 5 of chapter 9 of the act—tirst para- 
graph of section 494 of the Code—so far as retailers are con- 
cerned. That paragraph—( 5, art. 9 of the ac gen- 
eral rule for taking out licenses. The last of the four provisos, 
or exceptions, declares, “that when a retail license is taken out 
after the tirst of January, the price of the license shall be the 
same as for a license for twelve months.” This prohibits the 
issue of a license to retail spirituous, vinous, or malt liquors, at 
a fractional rate, while it leaves all other occupation licenses 
under the rule as declared in said section 5. Any other con- 
struction than this, would be to withhold the benetit of. re- 
duced cost of license from dealers “in lager beer exclusively,” 
save those so employed in such traffic in the city of Mobile, 
outside of the prescribed limits; and it would also withhold, to 
the same extent, that other privilege of selling at wholesale, 
secured, by the third proviso, to all persons who take ont and 
pay for a license to retail, according to the provisions of the 
act. These provisions were manifestly intended, not as a boon 
to a fraction of the city of Mobile, but to operate co-extensively 
with the State. These provisos in the statute are placed before 
the one under special discussion, and we know of no rule of 
interpretation which would authorize us to give to the latter 
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one a narrower meaning, in the absence of all language point- 

ing in that direction. 

The judgment of the Cireuit Court is reversed, and a judg- 
ment here rendered, denying all relief, and dismissing relator’s 
petition. Let the costs of this suit, and of the appeal, both in 
the court below and in this court, be paid by the appellee. 

Reversed and rendered. 


Pensacola Railroad Co. v. Schaffer. 
Statutory Action to enforce Contractor's Lien on Building. 


1. When substituted contractor may enforce statutory lien.—When a 
contract tor the construction of a house is transferred by the contractor, 
with the consent of the employer, after the commencement of the work, 
to another person, with whom the employer then agrees to deal in future 
“as if he was the original contractor,’’ and who afterwards completes 
the work according to the stipulations of the contract; the person thus 
substituted may enforce the statutory lien given to original contractors 
(Code, §§ 3440-47), and the employer is estopped from denying that he 
is the original contractor. 

2 Secondary evidence of te legram.—When an original telegram is 
shown to be in another State, beyond the jurisdiction of the court, a copy 
thereof is admissible as evidence. . 

3. Ju line nts against contractor by workmen, and against ‘ mployer as 
garnishee; admissibility as evidence against substituted contractor.—Judg- 
ments recovered before a justice of the peace, against the original con- 
tractor, in favor of workmen employed by him, and against the employer 
as garnishee, are res inter alios acte as against the substituted con- 
tractor, and neither binding on him, nor admissible as evidence against 
him, when he was not made a party to the proceedings. 

4. Who is properly plamtiff, as party really inte rested.—The substi- 
tuted contractor, with whom the employer agrees to deal in future “ as 
if he were the original contractor,” may maintain a statutory action to 
enforce the lien in his own name, as ‘‘the party really interested ”’ 
(Code, § 2890), although he has agreed to pay over to the original con- 
tractor a specified part of the profits he might realize by the contract. 


Arrrat from the Cireuit Court of !scambia. 

Tried before the Hon. Joun P. Hvnparp. 

This action was brought by John W. Schaffer, against the 
Pensacola Railroad Company, a domestic corporation, to en- 
foree an alleged statutory lien, in favor of the plaintiff as 
original contractor, upon and against a building erected and 
used as a hotel, at Pensacola Junction in said county ; and was 
commenced on the 16th April, 1878. The. original contract 
for the erection of the building was made between Rudolph 
Benz, as contractor, and the defendant railroad corporation, 
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acting through W. D. Chipley as its agent and manager, and 
was reduced to writing, and signed by both parties, on the 2d 
June, 1877. By the terms of this contract, the work was to 
be completed by the Ist August, 1S77, and the agreed price 
was $1,400, with $250 in addition for changes made by the 
railroad company ; and it was stipulated that payments should 
be made, every ten days, to the extent of seventy per cent. of 
the work done. On the 24th July, 1877, the work not being 
completed, and some complications having arisen between the 
parties, and with the workmen employed, another agreement 
was then entered into between said Benz and said Chipley, 
which, as reduced to writing, and signed by both parties, was 
in these words: “ Whereas we, the undersigned, have hereto- 
fore, to-wit, on the 2d June, 1877, entered into articles of agree- 
ment, whereby the said R. Benz was to erect and finish the 
new bnilding at the junction of the Mobile and Montgomery 
and the Pensacola railroad, agreeably to the drawings, «ce., of 
Chas. H. Overman, architect, for same terms and payments 
therein stipulated; and whereas the said Benz has notitied the 
said Chipley that he has made due transfer of the said contract, 
with its obligations and immunities, to one John Schaffer, and 
asked acquiescence in and to said transfer: It is therefore 
hereby agreed between said Benz and Chipley, that the latter 
agrees to said transfer, and, without releasing said Beuz from 
said contract and its obligations, in all future transactions in 
reference to same, to deal with said Schaffer as if he were the 
original contractor; the said Beuz hereby authorizing said 
Chipley to make all payments, due or to become due by virtue 
of said contract, either in regular stipulated installments, or for 
extras as per contract, to said Schaffer: the said Beuz hereby 
agreeing, that the receipt or receipts of said Schaffer to said 
Chipley shall be good against him, for any claims he may or 
might have by virtue of said contract against the said Chipley, 
either individually or in his capacity of manager of said Pen- 
sacola Railroad Company, or against the railroad company it- 
self. In witness whereof,” &e. 

A minute-entry by the clerk states that the papers in the 
cause were destroyed by fire, in September, 1879, when the 
court-house of Escambia county was burned; and the record 
contains no order for the substitution of the papers. The com- 
plaint, as copied in the transcript, contained the common counts 
for work and labor done, and a special count which averred the 
making of the original contract between Benz and Chipley, the 
subsequent agreement by which Schaffer was substituted as the 
contractor instead of Beuz, the performance of the work by 
Schaffer, and the registration of the contract by him within 


six months after the completion of the work, &c., whereby he 
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claimed a statutory lien. There was a demurrer to the special 
count, because it showed on its face that Schaffer was not the 
original contractor ; but the record does not show the ruling of 
the court on the demurrer. The defendant tiled a special plea, 
which averred that the work on the building was done by cer- 
tain persons named, who were employed by said Beuz, and 
who, on the 31st Angust, S77, having duly filed their claims 
as mechanies and laborers, instituted their several suits to en- 
force their statutory lien on account of the work and labor 
done by them on said building, and summoned the defendant 
by garnishment, as the debtor of said Benz, the original eon- 
tractor: that the defendant filed an answer in each case, admit- 
ting indebtedness to said Benz to the amount of $398.28; that 
on the hearing of the several cases, judgments having been 
rendered against said Beuz in favor of the several plaintiffs, 
judgments were also rendered against the defendant as gar- 
nishee, for amounts aggregating S38.28, as dne to said Beuz 
before the transfer and change in the contract: and that de- 
fendant had paid these several judgments. The court  sus- 
tained a demurrer to this plea, and the canse was tried on issue 
joined on three pleas: Ist, the general issue; 2d, payment ; 
3d, that plaintiff was not the party really interested in the con- 
tract sued on, and had no right to maintain the action in his 
own name alone; and this last plea was duly verified by affi- 
davit. 

On the trial, as the bill of exceptions shows, the plaintiff 
offered in evidence the two contracts above mentioned, and the 
court admitted them against the objections of the defendant ; 
to which rulings exceptions were duly reserved by the de- 
fendant. Beuz and Schaffer each testitied, as witnesses for the 
plaintiff, that he performed the work under the contract, and 
completed the building according to the plans and specifications 
of the arehiteet, but not until about the Ist September; and 
that the delay was caused by Chipley’s failure to furnish lumber 
and materials as needed, and by changes made by said Chipley 
in the plan of the building, the greater part of the amount 
sued for being the cost of these changes and additions In 
this connection, said Beuz testified that, on the 15th Angust, 
1877, “he gave a message to the telegraph operator at the 
‘Jnnetion” where the building was being erected, to be sent to 
said Chipley at Pensacola, Florida, where he then lived; and 
that afterwards, on the same day, said operator handed him the 
following telegrain, which was produced and offered in evi- 
dence; said telegram being dated at Pensacola, Angust 15, | 
signed by said C hipley vy, addressed to said R. Benz, and in these 
words: “Will have car load of lumber in a few days, and as 
soon as possible.” The defendant objected to the admission of 
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this telegram as evidence, but without stating any partienlar 
ground of objection, and duly excepted to the overruling of 
the objection. Schaffer and Benz each testified, also, that by 
the agreement and understanding between them, when Schaffer 
undertook to complete the work under the second contract, 
“he was to pay over to Beuz two-thirds of the profits received 
from said railroad company under the contract, and was to re- 
tain the remaining one-third for himself.” 

* The court charged the j jury, among other things, that under 
the written agreement between the railroad company and said 
Beuz, substituting the plaintiff for said Beuz, if the jury believe 
that such contract was executed between said defendant and 
Beuz, and that plaintiff assented to said change and substitu- 
tion, and assumed control and management of the work, then 
he is entitled to maintain this action ; provided the evidence 
also reasonably satisties the jury of the existence of other facts 
necessary to a recovery, under the rules and instructions already 
laid down by the court; and that, in such case, the fact that 
plaintiff had agreed to pay said Beuz two-thirds of the profits, 
or net amount received from the railroad company under the 
contract (if such be the fact), would not prevent the plaintiff 
from recovering in this action; but, if he had no interest in the 
suit, le could not recover.” 

The defendant excepted to this charge, and then requested 
the following charges, which were in writing: (1.) “ If the jury 
believe the evidence, they should tind for the defendant.” (2.) 
“If the evidence shows that Schaffer was not the original con- 
tractor for the erection of the buildings and structures named 
in the complaint, but that Beuz was the original contractor, and 
transferred his contract to Schaffer, such transfer did not con- 
stitute Schaffer the original contractor, and he would have no 
right to enforce a lien on the buildings as the original contrae- 
tor.” The court refused each of these charges, and the defend- 
ant excepted to their refusal. 

The several rulings of the court on the pleadings and evi- 
dence, the charge given, and the refusal of the charges asked, 
are now assigned as error. 


Sratuwortn & Burners, for appellant. 
Joun GAMBLE, contra. 


SOMERVILLE, J.—The action is one for the enforcement 
of a mechanic’s lien, under the provisions of our statute.—Code, 
1876, $$ 3440, et seq. 

The first point raised is, whether the plaintiff, Schaffer, can 
be properly regarded as an “ original contractor,” within the 
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meaning of the statute. The record shows that one Beuz was 
the party with whom the defendant made the first contract for 
the construction of the hotel building, in reference to which 
the present controversy arises. This was in June, S77. Dur- 
ing the latter part of the ensuing month, this contract was 
transferred by Beuz to the plaintiff, who, by consent of the de- 
fendant, proceeded to carry out its provisions by the completion 
of the work. If this transfer had been made without the con- 
sent of the defendant—the Pensacola Railroad Company—there 
might be much force in the argument, that the transferree could 
not enforce the lien claimed ; because it is purely statutory, and 
the statute confers the remedy only on the original contractor, 
and not on one claiming by assignment or transfer from him. 
But such is not the status of the ease. It is shown that Beuz, 
after collecting nearly all that was due him under his contract, 
had abandoned it; and the agreement of July 26th, 1877, 
evinces an intention to substitute the plaintiff in his stead, so 
far as all future transactions were concerned. The agreement 
of the railroad company expressly declares, that they will in the 
future deal with Schaffer, “as if he were the original con- 
tractor *—making all payments to him, as the only authorized 
person whose receipt was to be recognized as good. It does 
not affect the case, that Beuz was not released from liability for 
his breach of contract in the past. The plaintiff entered upon 
the performance of his agreement, upon the faith of the promise 
that he was to be dealt with as “the original contractor.” 
Having completed the work, upon the assumed truth of the 
defendant’s covenant in this particular, nothing can now be as- 
serted to the contrary, which would operate to the prejudice of 
the plaintiff. The defendant is clearly estopped from now de- 
nying that the plaintiff is an original contractor. 

2. The original of the telegram from Chipley was shown to 
be in Florida, beyond the jurisdiction of this State. This fact 
rendered the copy admissible, as secondary evidence of its con- 
tents, uppn a principle often decided and now well settled. 
Gordon, Rankin & Co. v. Tweedy, 74 Ala. 232: Whidlden v. 
Mer. & Pl. Nat. Bank, 64 Ala. 1. 

The proceedings before the justice of the peace, in which 
judgments were rendered against Beuz, and also against the 
railroad company as garnishee, in favor of certain employees of 
the former party, were clearly without any binding force on 
the plaintiff, who was no party to the suits. The claims of em- 
ployees are made a lien by the statute, only on any unpaid bal- 
ance due by the proprietor, or owner, to the contractor who 
employed them.—Code, § 3449; Childers v. City of Greenville, 
69 Ala. 108. The railroad company, as garnishee, should have 
protected themselves, by seeing to it that no greater sum was 
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condemned in their hands than the unpaid balance due by them 
to Beuz. Schaffer, as we have said, was no party to these pro- 
ceedings, and could not, therefore, be prejudiced by them. 
This is not only the rule of the common law, but is expressly 
declared, in plain terms, by the statute under which the pro- 
ceedings are authorized.—Code, 1876, § 3447. It is needless, 
in this view, to consider whether the complaints filed in the 
justice’s court set ont the facts necessary to give the court juris- 
diction according to the requirements of section 3446 of the 
Code. 

The action was properly brought in the name of Schaffer, as 
“the party really interested,” within the meaning of seetion 
2800 of the Code. He was not only the transferree of the con- 
tract, which was one for the payment of money, but he pos- 
sessed the exclusive right to collect and receipt for the money ; 
so that payment to no other person would be valid, without his 
order or assent.— Leonard v. Storrs, 31 Ala. 488. The ease is 
unchanged by the agreement of the plaintiff to pay Benz a cer- 
tain part of the profits which he might realize from the trans- 
action. This conferred on Beuz no claim to any portion of the 
specific money that might be collected, but merely made the 
plaintiff his debtor for a fixed per-centage of the profits, in the 
contingeney that any should be realized, of which there is no 
proof contained in the record. 

The various rulings of the court were clearly free from error, 
in the light of the foregoing principles. 


Affirmed. 


Jaques v. Horton. 
Contested Prohate of Well. 


1. Probate of will; in what county granted ; lost will.—By statutory 
provision (Code, § 2304), the Probate Court of a county in which a per- 
son dies, leaving assets therein, has jurisdiction to take proof of and ad- 
mit to probate his last will and testament, although his domicile was in 
another State, and his will was never probated there; and if the will has 
been lost or destroyed, without the knowledge or consent of the testator, 
remaining uncancelled at his death, it may be admitted to probate on 
competent evidence of its execution and contents. 

2. Decision on facts ; when and how revisable on appeal.—When a con- 
test of fact, properly triable before a jury, is by consent submitted to the 
decision of the presiding judge, his decision stands as the verdict of a 
jury, and is not revisable on error or appeal; but, when the law au- 
thorizes a disputed question of fact to be tried by the court without a 
jury, and it is so tried, on testimony delivered viva voce in the presence 
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of the court, while the decision is revisable by this court, it will not be 
reversed, unless so manifestly against the evidence that a judge at nisi 
prius would set aside a verdict rendered on the same testimony. 

3. Trial by jury, in Probate Court.—The Probate Court, unlike the 
Chancery Court, has no power, ex mero motu, to summon a jury to deter- 
mine disputed questions of fact, but the right to a trial by jury is given, 
with few exceptions, only on the application of either party; and if 
neither demands a jury, the court can not order and summon one. 

4. Coutested probate of will; how tried, and how decision revised. 
Under the statutory provision of force prior to 1853 (Clay’s Digest, 304, 
§ 35), when the validity of a will was contested, or doubts arose as to its 
validity, it was made the imperative duty of the judge to summon a jury 
to try the issue; but, under the statutes since of force (Code of 1853, § 
1634; Rev. Code, § 1953; Code of 1876, § 2317), atrial by jury is not im- 
perative on the court, but is given ‘‘ on the application of either party.”’ 

5. Same; same.—lf, in such case, a jury is demanded and summoned, 
but is afterwards dispensed with by consent, and the issue submitted to 
the decision of the court, the case stands as if no jury had been demanded : 
the decision of the court is revisable by this court on appeal, but it will 
not be reversed, under the rule above stated, unless clearly contrary to 
the evidence. 

6. Refreshing memory of witness by memorandum or entry.—A witness 
may, during his examination, assist or refresh his memory by reference 
toa memorandum or entry made at or about the time of the occurrence 
of the facts, whether made by himself or another person, if he knows it 
to be correct, and can, after referring to it, testify from independent ree- 
ollection; and it is immaterial whether the paper referred to be the 
original memorandum, or a copy thereof known by him to be correct. 
But the rule is subject to the limitation, that the witness must be able to 
testify that the original, when made, was a true statement of the facts, 
and the copy must be verified; and he can not be allowed to inspect a 
paper which purports to be a copy, but which is not known or recognized 
by him, nor verified as a true copy of the original. 

7. Same; copy of lost will.—On application for the probate of a lost 
will, a paper purporting to be a literal copy thereof being made an exhibit 
to the proponent’s petition, the person who made it not being produced, 
nor his absence accounted for, another witness, who had seen or read the 
will, can not inspect the alleged copy, for the purpose of refreshing his 
recollection of the contents of the original. 

8. Specific objection to evidence.—An objection to the admission ot evi- 
dence, on grounds particularly specified, is an implied waiver of ail 
other grounds; and this court, in reviewing the overruling of the objec- 
tion, will consider only the grounds specified. 

9. Burden of proof as to lost will_—On application for the probate of a 
will alleged to have been lost, which is shown to have been in the posses- 
sion of the testator at one time, but is not found after his death, the pre- 
sumption is that he destroyed it avimo rerocandi; but this presumption 
may be rebutted, and the onvs of rebutting is on the proponent. 

10. Proof of lost will.—Although a will is required to be attested by 
two witnesses (Code, § 2294), a lost will may be proved by a single wit- 
ness, who read it, and who remembers its contents; but his testimony 
must be clear and positive, and of such a character as to leave no rea- 
sonable doubt as to the substantial parts of it. 

11. Degrees of secondary evidence. —When secondary evidence is offered 
which, er natura rei, supposes a higher degree of secondary evidence, the 
best should be produced ; as, a certified pr examined copy of an instru- 
ment required to be recorded, ora letter-press copy of a writing, if shown 
to be in existence; but, where there is no ground for legal presumption 
that better secondary evidence exists, any proof is received which is not 
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inadmissible by the rules of law, unless the party objecting can show that 
better was known to the other, and might have been produced. 

12. Proof of lost will by copy, or by oral evidence.—When the propo- 
nent of a lost will produces, and annexes as an exhibit to his petition, a 
paper which purports to be a literal copy of the will, but fails to prove its 
correctness as a copy, he may abandon the attempt, and prove the con- 
tents of the lost paper by competent parol evidence; but the failure to 
prove the alleged copy, under such circumstances, would be a cireum- 
stance to be considered by the jury in determining the credibility and 
sufficiency of the other evidence. 

18. When exception is necessary ; revision of probate decree on facts. 
On a contest of the probate of a will, tried before the court without the 
intervention of a jury, a bill of exceptions is necessary (Code, §§ 3957-60) 
to enable this court to revise the decision on the facts. 


Arrrat from the Probate Court of Morgan. 

Tried before the Hon. E. M. Russet. 

In the matter of the probate of a paper which was _pro- 
pounded as a copy of the last will and testament of Dr. Jacob 
Y. Cantwell, deceased, who died in said county of Morgan, on 
or about the 11th February, 1883, as the proponent’s petition 
alleged, leaving assets therein. The petition was filed on the 
Isth July, 1883, by Mrs.-R. D. Horton, who was a_ niece of 
said decedent, and to whom certain real estate in the town of 
Decatur was devised by the will; and the probate was contested 
by Mrs. Margaret Jaques, who was a sister of said decedent. 

The paper which was set out with the petition, as a copy of 
the will, was without date, and purported to be attested by H. 
G. Thomas and 8. P. Rather as subscribing witnesses , and it 
contained eight items, as follows: Ist, a direction for the 
payment of debts and funeral expenses; 2d, a legacy of $200 
to Mrs. Margaret Jaques, the contestant ; 3d, a legacy of $300 to 
Mrs. Scott, another sister of the testator; 4th, alegacy of $500 
to Mrs. Startsman, another sister ; 5th, a devise of certain real 
estate in Decatur to Mrs. R. D. Horton, * free from the debts, 
control or management of her husband ;” 6th, a devise of a 
storehouse and lot in Deeatur to the infant son of Mrs. Horton; 
7th, a residuary devise and bequest to Thomas J. Cantwell, a 
nephew of the testator ; and 8th, the nomination of said Thomas 
J. Cantwell as executor. The probate of the paper as a will 
was contested on these grounds: Ist, “ because said paper is 
not in fact the last will and testament of said Cantwell ;” 2d, 
* because said supposed will was not duly executed ;” 3d, “ be- 
cause said paper is but an abstract of an original will, if one in 
fact was ever made, and the original was revoked and cancelled 
by said Cantwell during his life ;’ 4th, * because said J. Y. 
Cantwell was, at the time«of his death, a resident citizen of 
Mansfield, Ohio, and said supposed will has never been ad- 
mitted to probate in Ohio, and this court (to-wit, the Probate 
Court of Morgan county, Alabama) has not, and can not 
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acquire, jurisdiction to probate the same in the first instance ;” 
5th, “ because there are but two attesting witnesses to said 
supposed will, whereas the law of Ohio, where the testator was 
domiciled at the time of his death, requires three witnesses.” 
The proponent demurred to the 4th and 5th specifications, but 
the record does not show any action by the court on the de- 
murrer. The contestant demanded a trial by jury, and a jury 
was regularly summoned ; but afterwards, by written consent 
of both parties, entered of record, a jury was dispensed with, 
and the case was submitted to the decision of the presiding 
judge. On the evidence adduced, all of which the bill of ex- 
ceptions purports to set out, the court admitted the paper to 
probate, except the 4th item, as the last will and testament of 
said Cantwell; holding that the proof showed its due execution 
by the testator, its subsequent loss, and that it was not revoked 
or destroyed by the testator himself. 

On the hearing, as the bill of exceptions states, the propo- 
nent introduced said H. G. Thomas as a witness, one of the 
subscribing witnesses to the paper propounded as a will, who, 
after testifying to his aequaintance-and intimacy with said 
Cantwell, the proponent’s relations with him (said C.,) and his 
death on the 11th February, 1883, then stated: “I did wit- 
ness a will for Dr. Cantwell, in 1880; it was in December, 
1880, between the 5th and the 20th day. It was written in 
my office by Dr. Cantwell.” The proponent then proposed, 
“the above being all the evidence then before the court, to 
hand to said witness the paper purporting to be a copy of the 
last will and testament of said Cantwell, the same not being 
written by said witness, and to have him read it, solely for 
the purpose of refreshing his recollection of the contents of 
the will; stating to the court, at the same time, that after the 
witness had read the paper, for the purpose aforesaid, propo- 
nent would ask him this question: ‘ Now, independent of the 
instrument read by you, purporting to be substantially a copy 
of the will of Dr. Cantwell, state, if you can, the substance of 
the will which, at Dr. Cantwell’s request, you witnessed in De- 
eember, 1880.’ Contestant objected to the witness reading the 
paper,” and duly excepted to the overruling of his objection ; 
and the paper being then read to him, and the said question 
propounded to him, the witness proceeded to state his recollec- 
tion of the contents of the will which he had attested. Several 
other exceptions were reserved by the contestant to the rulings 
of the court in admitting evidence ; and these several rulings, 
together with the decree admitting the paper to probate, are 
how assigned as error. 
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D. P. Lewis, C. C. Harris, and Casaniss & Warn, for 
the appellant. 


Wacker & Waker, and R. C. Bricketr, contra. 


CLOPTON, J.—By the express terms of the statute, the 
Court of Probate of Morgan county had jurisdiction to take 
proof, and to admit to probate the will of the testator, it being 
shown that he died in that county, leaving assets therein, though 
his domicile may have been in another State. And if the will 
has been lost, or destroyed, without the consent or knowledge 
of the testator, and remains uneancelled at his death, the court 
may admit it to probate on competent evidence of its execu- 
tion and contents.—Code, 1876, § 2304; Apperson v. Cottrell, 
3 Port. 51; MeBeth v. Me Beth, 11 Ala. 596. 

In .Vooe v. Garner, 70 Ala, 443, it was held, as the result of 
the previous decisions, that when a contest of fact, properly 
triable before a jury, is, by consent, submitted to the judge 
presiding for decision, this court will not review the finding of 
the judge on the facts, any more than it would the finding ofa 
jury. It is not assignable as error. When the law authorizes 
the disputed question to be tried, and it is tried, by the court 
without a jury, on testimony viva voce in the presence of the 
court, the rule is, not to reverse the finding unless it is so mani- 
festly against the evidence, that a judge at nist prius would 
set aside the verdict of a jury, rendered on the same testi- 
mony. 

Section 702 of Code of 1876 gives judges of probate author- 
ity “to cause jurors to be impanneled and sworn, in any mat- 
ter of fact pending before them, in which the right to a jury 
trial is given by law.” When a jury is impanneled and sworn, 
under authority of the statute, it becomes, pro hac vice, a constitu- 
ent of the court ; and the judgment of the court in such cases is 
revised.in the same manner as the judgment of a court where a 
jury is a constituent of the court itself. Where the statute 
authorizes a jury, only on the application of either party, it is 
the duty and function of the judge to hear the evidence, and 
determine the issues, without the aid and intervention of a 
jury, if neither party requires one. With few exceptions, a 
trial by jury in the Court of Probate is given by law, only on 
the application of either party. If such application is not 
made, the effect is to dispense with a jury trial, and the court 
is without power to summon and impannel a jury. Unlike 
the Chancery Court, it can not, ee mero motu, invoke the aid 
of a jury to determine disputed questions of fact. 

The statute, in force prior to the Code of 1£52, made it im- 


perative on the judge, before awarding any judgment or de- 
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cree, to summon and impannel a jury to try the issues, when 
the validity of a will was contested, or doubts arose as to its 
validity. Clay’s Dig. 304, § 35. Under the operation of this 
statute, the decisions in the case of Driver v. Hudspeth, 16 
Ala. 348, and in previous cases, were declared. A material 
change, in this respect, was introduced by section 1634 of 
the Code of 1852, which constitutes section 2317 of Code 
1876; from being imperative, a trial by jury is left to the op- 
tion of either party. The statute now provides, that when 
there is a contest of the validity of a will, properly instituted, 
“an issue must be made up, under the direction of the court, 
between the person making the application as plaintiff, and the 
person contesting the validity of the will as defendant ; which 
issue must, on the application of either party, be tried by a 
jury.” Section 2320, which authorizes the judge to direct the 
sheriff to summon such number of persons asa jury, tosit upon 
such trial, as may be necessary, or, on the demand of either 
party, to cause fifteen persons to be sworn and summoned, in 
the same manner as jurors are drawn and summoned for the 
Cireuit Court, must be construed in its relation to, and in 
pari materia with section 2317. It is not made the impera- 
tive duty of the judge to cause a jury to be summoned, in | 
every case of a contested will, only to be discharged, if neither | 
party should require a jury. The duty does not arise, until 
one of the parties makes application for the trial of the issues 
by a jury. 

On the application of both parties, a jury was drawn and 
summoned. On the day first appointed for the trial, the par- 
ties in writing dispensed with trial by jury, and consented to 
try the case before the judge. Dispensing with a trial by jury, 
restored the case to the position in which it would have been, 
if neither party had made application, in the first instance, for 
ajury. The judge, in hearing the evidence and determining 
the issues, performed a duty which is imposed on him by law, 
constituting him judge of the facts and the law.  Ilis finding 
on the faets is revisable, but will not be reversed, unless so 
clearly opposed to the evidence, that a new trial would be 
granted, if the verdict of a jury had been rendered on the same 
evidence.— Nove v. Garner, 70 Ala. 448; Blankenship v. 
Nimmo, 50 Ala. 506. 

In Acklen v. Hickman, 63 Ala. 494, we held, that a witness 
had a right to consult a memorandum in aid of his recollection, 
when, after examining a memorandum made by himself, or 
known and recognized by him as stating the facts truly, his 
memory is thereby so refreshed, that he can testify to the facts 
as matter of independent recollection ; and if the witness, after 
examining the memorandum, can not state the facts from in- 
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dependent recollection, but can testify that he knew the contents 
of the memorandum at or about the time it was made, and knew 
them to be true, both the memorandum and the testimony of 
the witness are admissible. And in Ca//oway v. Varner (present 
term), we held, that a witness shonld be allowed, for the pur. 
pose of refreshing his memory, to inspect a copy, made and 
verified by him, of original entries, which he had made in a 
book at or about the time of the occurrence of the facts, and 
which he knew to be true. We said: * The rule is subject to 
the limitation, that the witness must be able to testify that the 
original entry, when made, was a true statement of the facts, 
and the copy must be verified.” The purpose of the rule is, 
to assist, for the ascertainment of truth, a recollection which 
the witness, by invoking or requiring the aid of a memo- 
randum, admits is indistinct or uncertain. An untrue or inae- 
curate memorandum, instead of affording aid in recolleeting 
the facts, to which the witness must testify as matter of inde- 
pendent recollection, tends to suggest what is not true, and to 
mislead the memory of the witness. While the tendency has 
been to relax the rule to some extent, we apprehend that no 
court has so far relaxed it, as toallow a witness, for the purpose 
of refreshing his memory, to inspect a paper purporting to be 
a copy, but which is not known or recognized by the witness, 
nor verified as a true copy of the original. 

A paper, purporting to be a copy of the lost will, was ex- 
hibited to the witness, Thomas, for the avowed purpose of 
refreshing his recollection of its contents. It professes to set 
out the contents of the will in exact phraseology, as drafted in 
due form, and executed with due formalities. The effect of 
inspecting such a paper, on the mind of the average witness, is 
to obscure, or confuse, or warp the memory. The alleged copy 
accompanied the application of the proponent to probate the 
will, and was produced by her on the trial. If it is a true 
copy, it was prepared by some one, who had the original before 
him. The proponent has the power to give information in 
what manner, and from whom it was oltained. When she 
presented it to the Court of Probate as a copy of the will,and 
prayed that, “after proper proceedings and prvof, it may be 
probated, and admitted to record as the true will,” ghe avouched 
its correctness, and asserted her readiness to establish it sub- 
stantially ; yet no evidence was offered, or proposed to be 
offered, to show by whom it was made, or from whom or when 
procured. To allow a witness, under such cireumstances, to 
Inspect such paper, for the purpose of refreshing his memory 
of the contents of the original, would impair the reliability of 
testimony, endanger the rights of litigants, and obstruct the 
due administration of the law. 

VoL. LXXvI. 
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Had the appellants stated, as one of the grounds of objection 
to the introduction of the copy of the will, the insufficiency or 
absence of evidence to establish its correctness as a copy, it may 
be conceded, that the objection would have been sustained ; 
but, having specified particular grounds of objection, they must, 
in this court, be confined to them, and be held as having im- 
pliedly waived all other grounds.—Avng v. Pope, 28 Ala. 601. 
The same grounds of objection could have been as well pre- 
sented, if the truthfulness of the copy had been proved by a 
single witness, and to these alone was the attention of the 
primary court called. 

A will, attested by two witnesses, is effectual, under our 
statutes, to pass real or personal property ; and admission to pro- 
bate in the State of the domicile is not a condition precedent 
to the probate of the will, where the testator leaves assets in 
this State.—Code, 1876, $$ 2294, 2304. Sufficient search ap- 
pears to have been made for the original will, to let in secondary 
evidence of its contents, after proof of its execution and exist- 
ence; and whether the will was destroyed by the testator andmo 
revocand?, or by some one else without his consent or knowledge, 
or lost by accident, is a question not going to the admissibility 
of a veritied copy, but a fact to be determined by the jury, if 
there be one, and if not, by the judge, on a consideration of 
all the cireumstances proved. Where the will is shown to have 
been in the possession of the testator, and is not found at his 
death, the presumption arises that he destroyed it for the pur- 
pose of revocation ; but the presumption may be rebutted, and 
the burden of rebutting it ison the proponent. The ascertain- 
ment of this fact will cast no light on the authentication of the 
copy, and is not preliminary to its introduction. The question, 
in such case, is, whether the will, of which the proposed paper 
is a copy, was revoked, or did the testator, at the time of his 
death, believe and intend it to be in existence as a valid will. 
Sugden v. St. Leonards, 1 Prob. Dee. 217; 1 Whar. on Ev. 
$138; Holland v. Ferris, 2 Brad. 334. 

It is observed by Swinburne, if a will be made, and lost by 
casualty, two unexceptionable witnesses, who did see and read 
it,and remember its contents, are sufficient for proof thereof in 
form of law. We can conceive no valid reason, why there 
should be any difference in the guantum of proof necessary to 
establish the contents of a lost will, and the contents of a lost 
deed, or other written instrument. In either case, the proof 
must be satisfactory, and probably more caution should be 
observed in the case of a lost will, as the testator can not be 
heard in respect to the disposition he has made of his estate, 
and as a will is required to be attested by two witnesses. 

While the doctrine, that there are no degrees in secondary 
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evidence, has not prevailed to its fullest extent, in this State, 
we are not prepared to adopt a stringent extension of the rule, 
which excludes all secondary, until the absence of the primary 
evidence is accounted for, to secondary evidence. Where the 
secondary evidence offered, ex natura red, supposes a higher 
degree of secondary evidence, the best should be produced. 
“But, where there is no ground for legal presumption that 
better secondary evidence exists, any proof is received, which 
is not inadmissible by other rules of law, unless the objecting 
party can show that better evidence was previously known to 
the other, and might have been produced ; thus subjecting him, 
by positive proof, to the same imputation of fraud, which the 
law itself presnines when primary evidence is withheld.” 
When a certified or examined copy of a paper required to be 
recorded, or a letter-press copy of a writing, is shown to be in 
existence, it is better evidence than the memoriter statements 
of a witness, and its production should be demanded.—1 Green, 
on Ev. § 84,n.; Cornett v. Williams, 20 Wall. 226. 

Although the proponent produced a paper purporting to be 
a copy, and it may be expected that she was prepared to estab- 
lish it, if she is unable to do so, she may abandon the attempt, 
and prove the contents by competent parol evidence. The 
failure to prove the copy, under such circumstances, is a matter 
to be considered in weighing the evidence, and determining its 
credibility and sufticiency. The testimony of a single witness, 
who has read and remembers the contents of the will, may be 
sufficient. Such evidence, however, should be clear and _posi- 
tive,—not vague or uncertain recollection,—and of such char- 
acter, “as to leave no reasonable doubt as to the substantial 
parts of the paper.”— Dickey v. Malechi, 6 Mo. 177; 3 Red. 
on Wills, 15; Renner v. Bank of Columbus, 9 Wheat. 581; 
Shorter v. Sheppard, 33 Ala. 648. 

Neither of the specified grounds of objection to the intro- 
duction of the copy is well founded. We tind nothing in the 
other objections to evidence necessary to be considered. 

We are precluded from revising the finding of the court on 
the facts, there not appearing to have been any objection made, 
or exception taken. The statute provides, that “a bill of ex- 
ceptions may be tendered to the probate judge of the court 
trying the validity of the will, specially setting forth the mat- 
ters objected to, and the evidence in relation to the same, with 
such other matters as will present points raised fully and fairly 
before the appellate court.’—Code, 1876, § 3959. The pro- 
vision of the statute, that “a bill of exceptions shall not be 
required, where the error complained of appears on the record,” 


does not apply when the error can be made apparent only by a 
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bill of exceptions.— Tapp v. Cow, 56 Ala. 553; Jones v. Jones, 

492 Ala. 918. 

If there was sufficient competent evidence to sustain the 
finding of the court, the error in allowing the witness, Thomas, 
to refresh his memory by inspecting the copy, would not 
operate a reversal. But, as his was the only testimony tending 
to prove the contents of the will, for this error the judgment 
of the court must be reversed. 

Reversed and remanded. 


‘arlisle, Jones & Co. v. Campbell. 
Action on Written Contract for Delivery of Cotton. 


1. Statute of frauds; promise to pay deht of canother.—When a creditor 
accepts from a third person, in payment and satisfaction of his debt, the 
written note or obligation of such third person, the new contract is an 
original undertaking, and is not within the statute of frauds (Code, 
§ 2121, subd. 3); and being supported by a suflicient consideration as 
against the person signing it as principal, it is also supported by a suffi- 
cient consideration as against another person who, at the same time, 
signs it as surety. 

2, Execution of written contract; signature by mark.—When a note, or 
other written contract, is signed by the maker or promisor by mark only, 
his name being written for him by the payee or promisee, this is not a 
valid execution of the instrument. 


Aprrat from the Cirenit Court of Blount. 

Tried before the Hon. Leroy F. Box. 

This action was bronght by the appellants, suing as partners, 
and as the assignees of James M: Wooten, against A. W. 
Perry and J. R. Campbell; and was founded on the defend- 
ants’ written promise “to pay to J. M. Wooten or order, on the 
first day of November, one thousand pounds of low-middling 
cotton, for value received.” This instrument was dated at 
Blountsville, February 5th, 1881, and the names of both of the 
defendants were signed to it; but Campbell’s signature was 
made by mark only, and there was no attesting witness to it. 
The case was tried, as the bill of exceptions states, ‘on issue 
joined on the pleas of non est factum and the statute of frauds ; 
which latter plea was pleaded in short by consent, and was 
founded on the 3d subdivision of section 2121 of the Code.” 
On the trial, the plaintiffs introduced evidence tending to show 
that, on and prior to the said Sth February, 1881, the date of 
said instrument sued on, “said J. M. Wooten, the payee of said 
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instrument, held and owned a note against one A. J. Campbell; 
that the said instrument sued on was given therefor, and foran 
extension of the time of payment thereon, from the date of 
said instrument to its maturity ; that said instrument was given 
in consideration of said Wooten’s surrender of said note on A. 
J. Campbell, which was in fact surrendered, or a receipt given 
against the same ; and that said instrument was assigned by said 
Wooten, before its maturity, to these plaintiffs. The evidence 
on the part of said J. R. Campbell tended to show, that he was 
a surety of said A. W. Perry, and that the obligation of said 
A. J. Campbell, or the receipt given against the same, was 
delivered by said Wooten to said A. W. Perry. Said defend- 
ant Campbell, in his examination as a witness in his own behalf, 
stated, that he did not execute the said instrument sued on, nor 
authorize said Wooten to execute it for him, either in his 
presence, or otherwise ; but said Wooten testitied, that he signed 
the name of said Campbell to said instrument, by said Camp- 
bell’s direction, and in his presence; and said Wooten was sup- 
ported in this by the testimony of another witness, tending to 
corroborate his statement as to the signing of said Campbell’s 
name. Said Wooten stated, also, on cross-examination, that he 
knew, at the time he signed said Campbell’s name to said in- 
strument, that he was only the surety of Perry.” 

“Upon this evidence, without more upon the issues named,” 
the plaintiffs requested the following charges to the jury: 1. 
“Under the evidence in this cause, if believed by the jury, as 
to the plea of the statute of frands, they must find the issue in 
favor of the plaintiffs.” 2. “If the jury believe, from the 
evidence, that Wooten agreed, for and in consideration of the 
paper sued on, to surrender a debt held by him on another 
Campbell, then they must find the issue on the statute of frauds 
in favor of the plaintiffs.” 3. “Under the evidence in this 
ease, the undertaking on the part of said defendant Camp- 
bell is an original undertaking, and not an undertaking to 
answer for the debt of another under the statute of frauds.” 
4. “If the jury believe, from the evidence, that the name of 
said Campbell was signed to said instrament by Wooten, in the 
presence, and by the direction of said Campbell, then the sig- 
vatare of said Campbell’s name, under such circumstances, was 
really Campbell’s signing, and was not within or void by the 
statute of frauds.” These several charges were refused by the 
court, and exceptions were duly reserved by the plaintiffs to 
their refusal ; and this refusal is now assigned as error. 


Hamit & Lusk, for the appellants, cited Browne on Statute 
of Frauds, § 193; Underwood v. Lovelace, 61 Ala. 155; Thorn- 
ton v. Guice, 73 Ala. 321; Lehman v. Levy, 69 Ala. 48; Put- 
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ledge v. Townsend, 38 Ala. 706; Carey v. Brabason, 10 Abb. 

Pr. 368; Bates v. Starr, 6 Ala. 697; Merrill v. Smith, 12 Ala. 


569; Martin v. Black, 21 Ala. 721; Summerhill v. Tapp, 
52 Ala. 227; Br. Bank v. James, 9 Ala. 949. 


L. R. Hanna, contra, cited Bickley v. Keenan & Co., 
60 Ala. 293; 3 Parsons on Contracts, 10, and cases cited ; 
37 Amer. Dee. 148; 31 7b. 612; 49 7b. 347, 637. 


STONE, C. J.—This case appears to have gone off in the 
court below on the defense of the statute of frauds. The tes- 
timony tends to show, that another Campbell, father of the one 
sued, was indebted to Wooten, and that the contract sued on 
was executed by Perry and the younger (¢ ‘ampbell, in payment 
and substitution of the debt of the elder ( ‘ampbell. If this be 
so, and if, by virtue of the new agreement, the debt of the 
elder Campbell was extinguished, or ceased to be a binding, 
subsisting indebtedness, then the substituted contract became 
an origin: al undert: iking based on a sutticient consideration, and 
the statute of frauds has nothing to do with the case; and if 
on such surrender, or cancellation of the debt of the elder 
Campbell, Perry signed the new agreement as principal, and 
Campbell, as part of the agreement, signed ag pen 
as his surety, then the consideration on which Perry’s promise 
was based, equally upheld that of the younger Campbell, his 
surety.— 7? e's v. Lig send, 38 Ala. 712; Underwood v. 
Lovelace, 61 Ala. 155: Dunbar v. Smith, 66 Ala. 490; Thorn- 
ton v. Guice, 73 Ala. 391. 

Under the principles above declared, charges numbered two 
and three ought to have been given. 

The testimony tends to show, that Wooten, the payee of the 
contract sued on, executed the paper declared on, so far as 
Campbell’s name appears thereto. Campbell filed a sworn 
plea, denying its execution. We have shown that the cancel- 
lation of the elder ¢ ‘ampbell’s indebtedness would uphold the 
promise of Perry, which it is not denied he made. We have 
shown, also, that this consideration would equally uphold a 
promise made by Campbell as his surety. But, to have that 
effect, Campbell’s promise must have been in the form of a 
co-maker of the contract, signed thereto before it was consum- 
mated by delivery. —Jackson v. Jackson, 7 Ala. 791. Any 
contract not so signed by him, or by his authority, would not 
bind him. The testimony tends to show, that Wooten, the 
promisee, signed the name of Campbell to the contract declared 
on, and which purports to be signed by Campbell’s mark. Can 
a promisee become the agent of the promisor for such a service ¢ 
We think not.— WV ‘right v. Dannah, 2 Campb. 203; Rayner v. 
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Linthorne.2 C0. & P. 124; Farebrother v. Simmons, 5 B. & Ald. 

333; Shaw v. Finney, 13 Mete. 453; 3 Pars. on Contr. 6th Ed., 

10, and notes. The fourth sala ood was rightly refused. 
Reversed and remanded. 


Brown wv. Beatty. 
Statutory Action for Unlawful Detainer. 


1. When aetion lies.—The vendor of lands can not maintain an action 
of unlawful detainer (Code, § 3697) against a purchaser, who, having 
originally entered as tenant under a lease, which was afterwards abro- 
gated, has continued in possession under an executory agreement for the 
purchase of the lands, and has failed to comply with the stipulations of 

said contract, whereby he has forfeited all rights under it. 


Aprerat from the Cireuit Court of Tuskaloosa. 

Tried before the Hon. Joun Moore. 

This was a statutory action forthe unlawful detainer of land, 
commenced in a justice's court on the Ist September, 1883, by 
Randall R. Brown against Wm. M. Beatty, and removed by 
appeal, at the instance of the plaintiff, into the Cireuit Court. 
The complaint alleged, that the defendant entered into the pos- 
session of the premises, on the 6th November, 1880, under a 
contract of lease from plaintiff; that this contract was abro- 
gated and annulled, by mutual agreement of the parties, on the 
93d July, 1881, by which plaintiff agreed to sell, and the de- 
fendant and another agreed to purchase the premises, on certain 
terms then agreed on “between them, as evidenced by the con- 
tract then reduced to writing and signed by both parties, which 
was set out in the complaint; that defendant and his co-pur- 
chaser failed to comply with the stipulations of said contract 
on their part, whereby they forfeited all rights under it; that 
plaintiff therenpon notified them that he rescinded the con- 
tract, and made a written demand of possession ; that defendant 
refused to surrender the possession, though his co-purchaser 
disclaimed possession, and consented that plaintiff might enter, 
&e. The court sustained a demurrer to the complaint, and its 
judgment is now assigned as error. 


A. C. Harcrove, for appellant. 


Jno. M. Marriy, contra. 
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SOMERVILLE, J.—An action of unlawful detainer can 
not be maintained in the present case. The defendant is shown 
to have been placed in possession of the premises sued for, 
under a contract of purchase from the plaintiff, and is claiming 
ownership, presumptively, under this written evidence of title. 
It may be that the legal title of the lands is in the plaintiff, 
and that he is entitled to recover possession of them, by reason 
of the defendant’s forfeiture of his right of possession and 
title, under the express stipulations in the contract of sale and 
purchase. But, in the absence of all relationship of landlord 
and tenant, the question involved is necessarily one as to the 
merits of the title. There is no invasion by the defendant of 
the prior actual possession of the plaintiff, made wrongful by 
an unlawful detention after demand in writing. The interest 
acquired by defendant, under his contract of purchase, was 
more than a mere “ possessory interest,” within the meaning of 
the statute detining an unlawful detainer.—--Code, 1876, § 3697. 
It was an equitable title, capable of being perfected into a legal 
one, by the performance of certain specified conditions. 
Whether these conditions have been performed, and whether, 
therefore, the title has become invested in defendant under the 
contract, may be the very issne for trial in the cause. This 
would involve a direct inquiry into “the estate, or merits of 
the title,” which is expressly prohibited. by statute, being more 
properly the subject of investigation in an action of ejectment. 
Code, 1876, $ 3704; Tlouston wv. Fariss & McCurdy, 71 Ala. 
570; Beck v. Glenn, 69 Ala. 121; Womach v. Powers, 50 
Ala. 5; Russell v. Desplous, 29 Ala. 308; Trial of Title to 
Land (Sedgw. & Wait), § 4. 

The demurrer to the complaint was properly sustained, and 
the judgment of the Circuit Court is affirmed. 


White v. Equitable Nuptial Benefit 
Union. 


Action on Policy of “ Marriage Insurance.” 
Y e qY 


1. Contract of marriage-brokage.—A marriage-brokage contract is 
an agreement for the payment of money, or other compensation, for the 
procurement of a marriage; and it is held void on grounds of public 
policy, although there may be no fraud on either party. 

2. Contracts in restraint of marriage.—Subject to modifications and 
limitations by the application of special rules, all contracts, whether ex- 
ecuted or executory, creating a general prohibition of marriage, are con- 
trary to public policy, and are void; but conditions in partial restraint of 
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marriage, in respect to time, place, or person, if reasonable in them- 
selves, not materially and practically creating an undue restraint upon 
the freedom of choice, nor operating in terrorem, are valid. 

4. Contract or policy of marriage insurance.—Under the charter of 
the defendant in this case, a private corporation, the object of which is 
declared to be ‘‘to unite acceptable young people in such a way as to 
endow each with a sum of money, not to exceed $6,000, to be paid at 
marriage or endowment, according to the regulations adopted ;’’ a cer- 
tificate of membership containing these provisions, ‘that no member 
will be entitled to any benefit whatever, who marries in less time than 
three months from the date of his certificate,’’ and that ‘‘ every member 
who shall have been in good standing, for at least three months prior to 
his marriage, shall be entitled to $40 per month upon each $1,000 named 
in his certificate, for each whole month of his membership, provided that 
the same shall never exceed $3,000, or so much thereof as shall be 
realized from one marriage assessment of all the members of this class,” 
—is not a marriage-brokage contract, but is void on grounds of public 
policy, as operating an undue restraint of marriage, by offering an in- 
ducement for its indefinite postponement. 

4. Same; wager-policy.—Such certificate being procured for the benefit 
of a third person, who was not related to the member by consanguinity 
or affinity, but who was to pay the dues and assessments, and was to re- 
ceive two-thirds of the proceeds when collected, the contract is in the 
nature of a wager policy of insurance, and is void on principles of public 
policy. 

5: Action against corporation, and individual corporators; discontinu- 
ance.—In an action commenced by attachment against three persons by 
name, who are described in the aflidavit and writ as constituting a pri- 
vate corporation, and who are so named and described as defendants in 
the margin of the complaint; while the complaint declares against the 
corporation, describing it as composed of the persons so named; going 
to trial on such complaint, without objection, operates as a discontinu- 
ance of the action against the individuals, and converts it into an action 
against the corporation as sole defendant. 

6. Action on illegal contract.—The courts will not lend their aid to en- 
force an executory illegal contract; and if a contract has been executed 
which contravenes good morals or public policy, the parties being in pari 
delicto, the courts will not interfere at the instance of either party with 
rights acquired by the other. 


Aprrat from the Cireuit Court of Madison. 

Tried before the Hon. H. C. Speake. 

This action was brought by Alex. L. White, and was com- 
menced by original attachment, which was sued out on 27th 
November, 1882. In the aftidavit for the attachment, and in 
the writ of attachment, the defendants were described as 
“Oscar R. Hundley, William A. McNeely, and Alexander Ers- 
kine, jr., constituting the Equitable Nuptial Benefit Union, 
organized under the laws of Alabama;” and in the original 
statement of the parties’ names, in the complaint, the 
same three persons were named as defendants, with the 
‘addition of the words, “who constitute the Equitable 
Nuptial Benetit Union;” while, in the body of the com- 
os the plaintiff declared against “ the Equitable Nuptial 

enefit Union, a corporation composed of the defendants, Oscar 
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R. Hundley, William A. McNeely, and Alexander Erskine, jres 

and duly incorporated under the laws of Alabama.” 

The action was founded upon a contract, called in the com- 
jlaint “a certain marriage insurance policy,” which was dated 
August 14th, 1882, under the corporate seal of said association, 
signed by its president and secretary, and in these words : 
“In consideration of the representations, agreements, covenants 
and warranties, as stated in an application bearing even number 
herewith, and of a membership fee of nine dollars, the receipt 
of which is hereby acknowledged, we do receive as a member 
George B. Vanderventer, of Birmingham, Alabama. The said 
membership, and this ee is granted by virtue of au- 
thority vested in said Union by the State of Alabama, and is 
accepted by said member, subject to the following rules, regu- 
lations, and conditions: 1. Assessments shall be collected of 
members for the purpose of paying marriage benefits. 2. As- 
sessments shall be due and payable at the oftice of the Union, 
in Huntsville, Alabama, on the 14th day of each month subse- 
quent to the date of this certificate. 3. ‘Tt shall be the duty of 
the officers to mail to each member, as often as may be neces- 
sary to,keep them advised of the times at which assessments 
are due, the coupon notices adopted by this Union, and also to 
furnish full information as to all disbursements of the Benefit 
Fund; giving names of beneficiaries, postoftice address, and 
amount paid each. 4. The monthly assessment due on this cer- 
tifieate is thirteen dollars and twenty cents ($13.20), which 
amount shall never be increased, except by a majority vote of 
all the policy-holders. 5. The annual dues on this certificate 
shall be eight dollars (88), which must be paid on the 14th 
day of Septe “¢7 r of each year of membership, at the office in 
Huntsville. 6. It shall be the duty of the ofticers of the Union 
to notify cle member, by mail or otherwise, of the date when 
this annual due is payable, at least thirty days previous to the 
time of the payment of the same. 7. The mailing of notices 
[of] dues and assessments, at the postoftice in Huntsville, shall 
be considered legal and sufficient notice. 8. A member failing 
to pay annual dues and assessments, on or before the days on 
which they fall due, shall forfeit. his membership, and his cer- 
tificate becomes null and void, and all moneys paid thereon, or 
because of his membership, shall be forfeited to the Union. 
9. Marriage benefits are to be paid out of the Benefit Fund, 
which is a trust fund held sacred for the purpose. This fund 
shall be created by monthly assessments, collected from the 
members, and deposited, subject only to checks drawn in favor 
of beneficiaries, signed by the treasurer, and countersigned by 
the president. Within ten days after the receipt of satisfactory 
proof of the marriage of the above-named member (this certifi- 
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cate being then in force), and upon the surrender of this cer- 
tificate, properly receipted, the Equitable Nuptial Benefit 
Union will pay to the legal holder thereof, at its office in 
Huntsville, such a sum of money as shall be due thereon, ae- 
cording to the laws, rules and regul: ations governing such pay- 
ments ; provided that, in no case, shall there be paid an amount 
exceeding $3,000. This certificate is issued by the Equitable 
Nuptial Benetit Union, and accepted by the above-named mem- 
ber, on the following expressed conditions and agreement : The 
person to whom this certificate is issued agrees to pay, at the 
ottice of the Union in Huntsville, Ala., an annual due of eight 
dollars ($8), with such marriage assessments as may be required 
under the laws, rules and regulations governing the Union; 
and if the statements made in the application for the certificate, 
which, it is hereby agreed and understood, shall form the basis 
of, and become a part of this contract, should be untrue in any 
respect, or if the annual dues and assessments be not paid as 
hereinbefore provided, then this certificate shall be null and 
void, and all moneys paid thereon shall be forfeited to the 
Union. Within ten days after receipt of satisfactory proof of 
the marriage of said member, properly made out on the blanks 
furnished for the purpose by officers, the Union shall pay, at 
their bank of deposit in Huntsville, a sum to be ascertained as 
follows: No member shall be entitled to any benetit whatever, 
who marries in less time than three months from the date of his 
certificate. Every member who shall have been in good stand- 
ing as a member, for at least three months prior to his marriage, 
shall be entitled to forty dollars ($40) per month upon each one 
thousand dollars named in his certificate, for each whole month 
of his membership ; provided that the sum paid on this certifi- 
vate shall never exceed three thousand ($3.000), or so much 
thereof as shall be realized from one marriage assessment on all 
the members of this class. In witness whereof.” 

The complaint contained the common money counts, each 
claiming $360, and two special counts on the contract above 
set out. One of the special counts set out the contract at 
length, and the other the substance of its provisions ; each 
claimed the sum of $360 as due by its provisions, alleging the 
regular payment of dues and assessments against said ‘Vander- 
venter r, his marriage on the 14th November, 1882, that due 
proof of his marriage was furnished to the defendant, and pay- 
ment of the money was demanded and refused ; and each fur- 
ther alleged that the plaintiff was the beneficial holder and 
owner of the contract, or policy, and was entitled to the money 
due by its terms. The defendant demurred to each of the 
special counts, specially assigning as grounds of demurrer, that 


the contract declared on was contrary to public policy and void, 
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because it was a marriage-brokage contract, and because it was 
in restraint of marriage, and because it was in the nature of a 
gambling contract. The court sustained the demurrers, and 
the cause was tried on issue joined on the common counts, 
“with leave to the defendant to give in evidence any matter 
which, if specially pleaded, would be a good plea in bar.” 

On the trial, as appears from the bill of exceptions, the 
plaintiff testified as a witness for himself, and stated that he 
procured from the defendant corporation the said policy, or 
special contract, which was produced, and read to the Jury with- 
out objection ; that he paid to said defendant, when said policy 
was delivered to him, the sum of $14.20, as therein specified, 
and afterwards paid other dues and assessments, as evidenced 
by receipts which he produced, and which were read in evidence 
without objection. ‘“ He further testified, also, that shortly 
before the last payment made by him, which was on the 13th 
November, 1882, he had an interview with said O. R. Hundley, 
who then stated to him that said extra assessment was made in 
order to have all the policy-holders paid in full their demands 
which had acerued ; that witness need feel no hesitancy in pay- 
ing it, as he assured him (witness) that he would receive Lis 
money in full; that there was then on hand in bank, in his 
custody, and under his control. ainple funds to pay witness ; 
that he had $220, which witness’ claim was then worth, ready 
to pay over to him; that he would insure witness against any 
loss in the premises, and that he would certainly be repaid the 
amount which he had paid to said company.” As to the snb- 
stance of this conversation with Hundley, the plaintiff’s testi- 
mony was corroborated by John 8S. Reed, who was present at 
the time. 

“Said plaintiff, on his cross-examination as a witness, was 
asked, if it was not his understanding, when he took out said 
policy, that it was a speculation, or gambling transaction ; and 
he answered, that it was a speculation, but not a ‘ brace game’ 
—a speculation in marriage futures; that he did not at the time 
understand it as a gambling investment, but now it seems that 
it was; that he belonged, then and now, to other endowment 
associations conducted upon the scheme of assessments, and did 
not regard this as less meritorious, because its risk was marriage, 
than other insurance companies whose risk was death ; that he 
had been informed, when he took out said policy, that said 
Vanderventer was to be married on the 14th November, 1882, 
and he agreed with said Vanderventer that he (V.) should have 
one-third of the proceeds of said policy when received, after 
deducting expenses ; that he was not related to said Vander- 
venter, by either blood or marriage, and had no business rela- 
tions with him, either as partner or otherwise; that said Van- 
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derventer was married on the 14th November, 1882, and he 

immediately made out the requisite proofs, furnished them to 

the defendant, and demanded payment after waiting ten days; 

and that payment was refused, on the alleged ground, that the 

defendants were not able to pay.” 

In the course of his cross-examination, plaintiff identified 
and proved the application for the policy in favor of Vander- 
venter, which, after stating his name, age, residence and 
occupation, gave the name of the plaintiff as the person to 
whom notice should be sent, and to whom the money should be 
paid in the event of marriage; and this was read in evidence 
without objection. It was admitted that said Hundley, Me- 
Neely and Erskine, named as defendants in the attachment, 
held the offices of president, secretary and treasurer of the 
corporation, and were the successors in office of the persons 
who signed the policy; and that they had control of its funds, 
and the general management of its affairs, at the time of the 
conversation with Hundley, and when payment of the policy 
was demanded. The plaintiff then offered in evidence the 
charter of said defendant corporation, or articles of incorpora- 
tion, which were acknowledged by the persons named as cor- 
porators, before the probate judge of Madison, on the 24th 
June, 1582, and were in these words: “ We, the undersigned,” 
naming them, “hereby declare that, in accordance with the 
statute in such cases made and provided, we hereby organize 
and constitute a corporation, which shall be known as the 
Equitable Nuptial Benefit Union. The object of the associa- 
tion is to unite acceptable young people in such a way as to 
endow each with a suin of money, not to exceed six thonsand 
dollars, to be paid at marriage or endowment, according to the 
regulations adopted. The association shall be under the man- 
agement of a board of directors elected by these incorporators. 
It shall be the duty of these directors to elect officers every two 
years, according to a constitution and by-laws adopted by them, 
and perform such other duties as are therein prescribed. The 
officers shall be a president, vice-president, secretary, treasurer, 
and manager. The association shall have power to make and 
use a corporate seal. No failure of the board of directors to 
elect oflicers, according to the constitution, shall work any for- 
feiture of our charter.” “The defendants objected to the 
admission of said charter as evidence, because tle same was a 
nullity, contrary to law, conferring no authority or power, and 
because against public policy.” The court sustained the ob- 
jection, and excluded the charter as evidence; and the plaintiff 
excepted. 

This being all the evidence, the court charged the jury, ex 


mero motu, and also on the written request of the defendants, 
VOL. LXXVI. 
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“that they must find a verdict for the defendants, if they be- 
lieved the evidence ;” to which charge plaintiff duly excepted. 

The rulings of the court on the pleadings and evidence, and 
the charge to the jury, are now assigned as error. 


Humes, Gorpon & Snerrey, for appellant.—In determining 
the validity of the contract, as assailed on demurrer, or as shown 
by the evidence, the court will i inquire into the whole transac- 
tion from its origin, and will not be embarrassed by any particu- 
lar expressions used in the w riting.— Robertson v. Robinson, 65 
Ala. 610. The avowed object t and purpose of the association, 
as declared in its charter, is a laudable one ; and while operat- 
ing a temporary postponement of marriage, from prudential 
considerations, manifestly tends to promote and encourage 
marriages, by prov iding an endowment fund. Conditions in 
partial restraint of marriage, founded on prudential considera- 
tions, and not in themselves unreasonable, are not invalid. 
Story’s Equity, $§ 280, 283; Coppage v. Alewander’s Heirs, 38 
Amer. Dee. 157, Note; Commonwealth v. Stauffer, 51 Amer. 
Dee. 489; 7logan v. Curtin, 42 Amer. Rep. 244; Collier v. 
Slaughter, 20 Ala. 263. The contract has none of the elements 
of a marriage-brokage contract, and it is no more in the nature 
of a gambling contract than the policies issued by other lawful 
insurance companies, whose risk is death instead of marriage. 
If it be a gambling contract, then the plaintiff was entitled, : at 
least, to reeover back the money which he had paid.-—Code, § 
2131; Jacques v. Golightly, 2 Wm. Bla. 1073; Mount & 
Wardell v. Waite, 7 John. 433. The suit is not against the 
corporation alone, but certain stockholders are joined as de- 
fendants, who are made liable in proportion to their stock, or 
as partners, if the association was not lawfully organized. 

Code, $$ 1959-61. An express and direct promise is “proved 
against Hundley, on the faith of which the last payment was 
made to him; and a recov ery may be had under the common 
counts. —2 Greenl. Ev. § 109, note ; ; Walker v. Kremer, 5 Rep. 
389; Lea v. Cassen, 61 Ala. 312. If there be anything illegal 
or immoral in the siemaatiin, the mischief has already been 
perpetrated, and the defendants will not be allowed to take 
advantage of their own wrong.—Hulman v. Johnson, Cowp. 
343 ; Faikey v. Reynous, 4 Burr. 2069; Gilliam v. Brown, 
43 Miss. 42: DeLeon v. Trevino, 49 Texas, 88; Brooks v.- 
Martin, 2 Wall 70; Planters Bank v. Union Bank, 16 Wall. 
483; Owen v. Davis, 1 Bailey, 315. 


Warker & Watrker, Jno. D. Brannon, and L. Coorrr, 
contra.—(1.) The contract is in the nature of a marriage-brok- 
age contract, and is void on that account.—Add. Contr, 102, 

17 
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2d Amer. ed.; Crawford v. Russell, 62 Barb. 92; Boynton », 
Hubbard, 7 Mass. 112; Story’s Equity, $ 261. (2.) It is 
against public policy and void, because it is in restraint of mar- 
riage.—2 Parsons on Contracts, 73; Add. Contr. 102; Chitty 
on Contracts, 680; Sterling v. Sinnickson, 2 South. N. J. S71: 
Hartley v. Rice, 10 East, 22: Lowe v. Peers, 4 Burr. 2225; 
Baker v. White, 2 Vern. 215; Vaughan v. Lovejoy, 34 Ala. 
437. (3.) Under the evidence, if not on its face, it is in the 
nature of a gambling contract, and falls within the principle 
which governs wager policies of insurance. —2 Parsons on Con- 
tracts, 477-81, 6th ed.; Chalfunt v. Payton 91 Ind. 202. (4) 
The contract being illegal and void, no recovery can be had 
under the common counts.— Armstrong v. Toler, 11 Wheaton, 
258; Leavitt v. Blatchford, 5 Barb. 21; Aubert v. Maze, 2 
Bos. & P. 371; Lea v. Cassen, 61 Ala. 312; Scheiblev. Bacho, 
41 Ala. 423; 1 Wait’s Ac. & D. 386; Broom’s Maxims, 350; 
Selter v. Alvey, 15 Kansas, 157. (5.) The policy was forfeited 
by its express terms, Vanderventer having married on the 14th 
November, one day before the expiration of three months from 
the date of the policy.—Code, § 11; Dickson v. Frishie, 52 
Ala. 165. (6.) No recovery can be had on account of any sup- 
posed liability of Hundley e¢ a/., either as corporators or as 
partners, because the action is not founded on the statute. 
Blackburn v. Baker, 7 Porter, 284; 6 Cowen, 200; 1 Chitty’s 
Pl. 106, 148; 2 East, 33%; 3 Wendell, 494; 1 Atk. 126; //ar- 


ris v. Brooks, 56 Ala. 388. 





CLOPTON, J.—The special counts of the complaint declare 
on a contract, called a * marriage insurance policy,” issued by 
the “ Equitable Nuptial Benefit Union,” which is averred to 
be a corporation, duly incorporated under the laws of this 
State. The question of the validity of the contract was made 
by demurrer to the special counts; the causes assigned being, 
that it isin the nature of a marriage-brokage contract, is in 
restraint of marriage, and is in the nature of a gambling con- 
tract. 

A marriage-brokage contract is an agreement for the pay- 
ment of money, or other compensation, for the procurement of 
a marriage. Althongh they may not be a frand on either 
party, such contracts are held to be void, and a public mischief, 

-forasmuch as they are calculated to bring to pass mistaken and 
unhappy marriages, to countervail parental influence in the train- 
ing and education of children, and to tempt the exercise of an 
undue and pernicious influence, for selfish gain, in respect to 
the most sacred of human relations. An essential element in 
such contract is the procurement of a marriage, oftentimes 
without regard to the wishes of friends or parents, or to the 
VoL. LXXVI. 
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happiness of the parties most deeply interested. There is no 
such element in the contract sued on; nor is there anything in 
its nature that contemplates compensation for the negotiation 
or procurement of any particular marriage. By the contract, 
it is agreed to pay an amount of money upon the contingency 
of marriage, but leaves the party in the exercise of entire free- 
dom as to the person with whom he may propose to contract 
marriage. While, in view of the conclusions at which we have 
arrived, it is unnecessary to decide this question, we have said 
this much, it being presented by the record, to exelude any in- 
ference, that in our opinion the contract is obnoxious to this 
objection. 

Without extending this opinion by an unnecessary attempt 
to consider the different and varied applications of the rules 
determining the illegality of contracts, and of conditions an- 
nexed to gifts or testamentary dispositions in restraint of mar- 
riage, we shall refer to those rules that have been generally ac- 
cepted and recognized. Subject to modifications and limita- 
tions by the application of other special rules, dependent upon 
the facts, whether the condition be precedent or subsequent, or 
whether there is a gift over, or whether the property be real or 
personal, all conditions in deeds or wills, and all contracts, ex- 
ecutory or executed, that create a general prohibition of mar- 
riage. are contrary to publie policy, and to “the common weal 
and good order of society.” The rule rests upon the proposi- 
tion, that the institution of marriage is the fundamental sup- 
port of national and social life, and the promoter of individual 
and public morality and virtue; and that to secure well- 
assorted marriages, there must exist the utmost freedom of 
choice. Neither is it necessary there shall be positive prohibi- 
tion. If the condition is of such nature and rigidity in its re- 
quirements as to operate as a probable prohibition, it is void. — 

On the other hand, conditions in conveyances, or annexed to 
legacies and devises, in partial restraint of marriage, in respect 
to time, or place, or person, if reasonable in themselves, and 
do not materially and practically create an undue restraint 
upon the freedom of choice, are not void. Says Judge Story: 
“But the same principles of public policy which annul such 
conditions, when they tend to a general restraint of marriage, 
will confirm and support them, when they merely preserve 
such reasonable and prudent regulations and sureties, as tend 
to protect the individual from those melancholy consequences, 
to which an over-hasty, rash, or precipitate match would prob- 
ably lead.”—1 Story Eq. Jur. § 281. 

The want of harmony in the adjudged cases does not arise 
from any ambiguity in the rule itself, but from its comprehen- 
sive terms, inasmuch as the application of the rule to each 
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particular case is submitted to the sound discretion and judg. 
ment of the court. The courts apply it according to their 
estimation of the relative necessity and importance of preserving 
the largest liberty in the formation of marital alliances, on the 
one hand, and on the other, of upholding the prerogative of 
the dispenser of bounty to dictate the terms, upon which its 
enjoyment shall commence or continue, and of the right of 
persons competent to contract to fix the terms of their agree- 
ment so far as may be consistent with the public weal.—2 Lead. 
Cas. in Eq. 420; Maddow v. Maddor, 11 Grat. 804; Morley 
v. Rennoldson, 2 Hare. 571: Williams vv. Williams, 13 Mo. 
21 l : 9 Com. Eq. Jur. N 933: Coppage v. Al rander, 38 Am. 
Dee. 156, (note). Under the operation of this rule, conditions 
restraining marriage, without consent of parents, guardians, or 
executors, or under twenty-one, or other reasonable age, or 
with particular persons, are held to be valid; and conditions 
not to marry a man of a particular profession, or that lives in 
a named town or country, or who is not seized of an estate in 
fee, are held to be general and void.— Collier v. Slaughter, 20 
Ala. 263; Stackpole v. Beaumont, 3 Ves. 88; Younge ». 
Furse, 8 D., M. & G. 756; Scott v. Tyler, 2 Bro. C. C. 488. 

It is true, these instances of the application of the rule are 
in cases of conditions annexed to gifts, devises, or legacies ; 
but illustrate that the condition will be sustained, when it is 
the exercise of dne and reasonable precaution against rash and 
imprudent marriages. But, if it is an evasion of the law, ora 
cover to restrain marriage generally, or is 7 terrorem, the con- 
dition will be declared void. The present is the case of a con- 
tract, and these i!lustrations are helpful only to the extent that 
contracts in restraint of marriage are dependent upon the same 
principles. 

The charter of “the Equitable Nuptial Benetit Union” 
declares, “ The object of the association is to unite acceptable 
young people in such a way as to endow each with a sum of 
money, not to exceed six thousand dollars, to be paid at mar- 
riage or endowment, according to the regulations adopted.” 
It proposed to accomplish this ostensibly laudable object, by 
the issuance of certificates of membership. The one issued in 
this case contains, among others, the following provisions: 
“No member will be entitled to any benefit whatever, who 
marries in less time than three months from the date of his 
certificate. Every member, who shall have been in good 
standing as a member for at least three months prior to his 
marriage, shall be entitled to forty dollars per month, upon 
each one thousand dollars named in his certificate, for each 
whole month of his membership; provided that the sum shall 


never exceed three thousand dollars, or so much thereof as 
VoL. LXXVI. 
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shall be realized from one marriage assessment of all the mem- 

bers of this class.” 

The restraint of marriage is partial. The counsel for plaintiff 
insist, that the restraint is reasonable, not forbidding marriage, 
but postponing it with the consent of the applicant for mem- 
bership, to a period when it can presumably be made to greater 
advantage ; and therefore should be held valid, by analogy to 
similar provisions in gifts, or testamentary dispositions. No 
circumstances are proved, to show the reasonableness of the 
restraint. This must be ascertained from the certificate of 
membership, without the aid of extrinsic and surrounding facts 
and circumstances. Looking at the certificate, we are forced 
to the conclusion, that the restraint of marriage for three 
months is not for the benefit or advantage of the applicant, 
but to enable the association to realize a benetit fund, and to 
keep the applicant in a condition to contribute thereto, by the 
payment of dues and assessments. 

In /lartley v. ice, 10 East, 22, Lord Ellenborough, C. J., 
says: “On the face of the contract, its immediate tendency is, 
as far as it goes, to discourage marriage; and we have no 
scales to weigh the degree of effect it would have on the 
human mind. It is said, however, that the restraint is not to 
operate for an indefinite period, but only for six years, and 
that there might be reasonable grounds to restrain the party 
for that period. But no circumstances are stated to us to show 
that the restraint was reasonable; and the distinct and imme- 
diate tendency of the restraint stamps it as an illegal ingre- 
dient of the contract.” And in Ster/ing v. Sinnickson, 2 South. 
756, where the action was on a sealed bill to pay one thousand 
dollars, provided the obligee was not lawfully married in six 
months, Kirkpatrick, C. J., after stating the general principle, 
that all obligations to restrain marriage generally are void, 
says: “And I find no case, but in that of legacies (with one 
exception of a gift), that gives validity to an instrument, when 
made in contradiction to the principle first mentioned. And 
the principle of time, place, and person, appears to apply to 
legacies only, unless for a good consideration. 

‘It is not stated that there existed any relation between the 
applicant and the plaintiff, or the association, that would or 
could have moved either the plaintiff or the association to im- 
pose the restraint from prudential motives in favor of the 
applicant. A person having an interest, arising from relation- 
ae or close friendship, may, by conditions of partial restraint 

1 gifts or legacies, guard and protect inexperienced youth 
ae rash and improvident marriages ; and the husband may 
restrain his widow,in the interests of his children; but, as 1s 
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added in some of the cases, “this could not be done bya 
stranger.” 

In “Chalfant v. Payton, 91 Ind. 202, a certiticate of mem- 
bership, issued by the “Immediate Marriage denetit Associa- 
tion,” was held to be contrary to public policy, and illegal,— 
the contract being to pay a sum of money, on condition that 
the member does not marry within two years, and on marriage 
thereafter to pay a certain sum per day during the time he 
shall remain unmarried. It may be said, that the time of 
restraint by the contract sued on is for a much shorter period. 
By what rule, in the absence of special facts and circumstances, 

van the reasonableness of the time of restraint be measured? 
By what seales, can the degree of its effect upon the mind of 
the applicant be weighed? When a parent restrains the mar- 
riage of a child, or a friend prohibits it, without the consent 
of parents or guardian, until an age at which the child is com- 
petent to contract without such consent, the restraint does not 
violate, but is in furtherance of the policy of the law. But, 
when a stranger, without any interest or motive, except for self- 
ish gain, enters into a contract, restraining the marriage of 
another for a definite period of time, the contract, pro tanto, 
violates public policy. 

If there were no provision, other than the restraint for three 
months, a doubt as to its illegality might reasonably be enter- 
tained; but the restraint for three months is not the full scope 
of the contract. To obtain a clear comprehension of its nature 
and tendency, another provision must be observed. The cer- 
tificate not only makes the payment of the money conditioned 
on not marrying in less than three months, but provides that, 
upon marriage after the expiration of three months, the mem- 
ber shall be entitled to receive forty dollars, on each one thous- 
and dollars named in the certificate, for each whole month of 
his membership; that is, during the time he remains single. 
Thus, the contract contains an inducement to postpone marriage 
indefinitely, although the member contemplates its consumma- 
tion at some future uncertain time; for the longer the marriage 
is postponed, the larger is the sum, to be paid. The amount 
which the member will be entitled to receive is conditioned on 
the length of time marriage is deferred. This inducement, in 
connection with the restraint for three months, may have the 
effect to operate an indefinite postponement ; and, as there is no 
limit, within which the member shall marry, it may operate to 
occasion a general restraint. 

Insurance, being an indemnity against loss or risk, is not in- 
tended for the benefit of persons ‘having no concern in the 
subject-matter, nor any interest in the event. In /lelmetag ¥. 
Miller, at the present term, it is said: “No principle of the 
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law of life-insurance is, at this day, better settled, than the doc- 
trine, that a policy taken out by one person upon the life of 
another, in which he has no insurable interest, is illegal and 
void, as repugnant to public policy. . . Such contracts are 
aptly termed ‘wager policies,’ and are entitled to no higher 
dignity, in the eye of the law, than gambling speculations, or 
idle bets on the probable duration of human life.’ The same 
principle, that where there is no insurable interest, the policy 
is invalid, pervades the law of all kinds of insurance. At an 
early period, marine-insurauce policies, without interest, were 
considered innocent wagers; but now such policies are held to 
be void, as contravening the cardinal object of insurance—in- 
demnity against loss—and as being dangerous and demoralizing, 
by tempting the insured, having nothing to lose but everything 
to gain, to bring to pass the event upon the happening of which 
the insurance becomes payable.—May on Ins. § 75. Although 
the certificate is not properly a policy of insurance, an applica- 
tion of these principles will enable us to arrive at a satisfactory 
conclusion as to the character of the contract, when considered 
in the light of the attendant circumstances. 

Vanderventer, at the time of making the application, in 
response to questions propounded, named the plaintiff as the 
person te whom the benetit should be paid, and to whom 
notices of dues and assessments should be sent for payment. 
There was also an agreement, that plaintiff would pay all dues 
and assessments, which he did, and Vanderventer should receive 
one-third of the proceeds of the certificate when collected, after 
deducting expenses. It is manifest that, while Vanderventer 
made the application personally, and is the nominal member, he 
was the mere instrument to procure the certificate, and that the 
contract was made really for the benefit of the plaintiff. It 
must be regarded as, virtually and substantially, a contract with 
him. 

The plaintiff, not being related to Vanderventer by affinity 
or consanguinity, and having no business relations with him 
whatever, had no personal interest in his marital relations. It 
was speculation on the part of the plaintiff, without interest, upon 
the probability of Vanderventer’s marriage,—as the plaintiff 
tersely characterized it, in his testimony, ‘a speculation in 
marriage futures.” Such contract is disfavored and disapproved 
by the law, in the interests of the common weal, of good order 
and general public policy. It subjects the plaintiff to a temp- 
tation, for pecuniary advantages, to promote and procure the 
marriage of Vanderventer, at some future period, by which the 
plaintiff has nothing to lose. Upon analogous principles in 
cases of insurance, such contract is, in its nature, a wager con- 
tract.—Chalfant v. Payton, supra. 
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It is further contended, that if the contract is illegal, then 
the plaintiff is entitled to recover, under the common counts, 
the sum of the dues and assessments paid by him; especiaily 
from Hundley, by virtue of a special promise. The action was 
commenced originally by process of attachment against three 
named individuals, among whom is Hundley, who are described 
in the affidavit preceding the issue of the writ, as “constituting 
the Equitable Nuptial Benefit Union, organized under the laws 
of Alabama.” In the margin of the complaint, subsequently 
tiled, the parties are stated in the same manner; but the body 
of the complaint reads, “The plaintiff, Alexander L. White, 
claims of the defendant, the Equitable Nuptial Benetit Union, 
a corporation composed of the defendants, Oscar R. Hundley, 
William A. MeNeely, and Alexander Erskine, Jr., and duly in- 
corporated under the laws of Alabama.” = The individuals, 
named in the margin as defendants, are mentioned in the body 
of the complaint, which controls the marginal statement, merely 
as composing the alleged corporation,—descriptio persone. 
Filing such complaint, and going to trial thereon, operated a 
discontinuance of the suit against them as individuals, and con- 
verted it into an action against the corporation as the sule de- 
fendant. 

The court will not lend its aid to either party, for the enforce- 
ment of an illegal exeewtory contract, in an action to recover for its 
non-execution ; and when a contract, contravening good morals 
or publie policy, has been fully and voluntarily executed, and 
the parties are in pari delicto,the court will not interfere with 
the acquired rights of either at the instance of the other.— //ill 
v. Freeman, 73 Ala. 200. The claim of the plaintiff to re- 
cover the dues and assessments paid falls within this rule. 


Affirmed. 


Peterson wv. Blanton. 
Bill in Equity for relief against Judgment at Law. 


1. Equitable relief against judgment at law, on ground of fraud, acei- 
dent, mistake, &e.—By the long-established rule governing bills in equity 
for relief against judgments at law founded on legal demands, the party 
complaining must show that he had a meritorious demand (or defense, 
as the case may be); that he was prevented from establishing it by sur- 
prise, accident, mistake, or the fraud of his opponent, and that there 
was no negligence or other fault on his own part. 

2. Same.—Under this rule, a mortgagee of personal property, having 
been defeated in an action at law founded on the mortgaze, on the ground 
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that the mortgage debt was satisfied in full, can not obtain equitable re- 
lief against the judgment, by averring that, when the cause was called 
for trial, the defendant asked a continuance, and submitted an affidavit 
as to the testimony of an absent witness, who would, if present, swear 
that he saw and heard a settlement between the parties at which the 
mortgage debt was fully paid; that plaintiff, not supposing that the affi- 
davit was false, admitted the statement to avoid a continuance; that the 
verdict of the jury was founded on this statement and admission; and 
that plaintiff afte: wards discovered that the atlidavit was entirely false, 
and thereupon moved for a new trial, which was refused. 


Arveat from the Chancery Court of Pickens. 

Heard before the Hon. Tuomas Conps. 

The bill in this case was filed on the 14th July, 1884, by 
Albert J. Peterson, against J. N. Blanton: and sought equitable 
relief, in the nature of a new trial, against a judgment at law, 
which had been rendered against the complainant in the Cir- 
enit Court of said county, in an action at law therein instituted 
by him against said Blanton, under the following cireumstances, 
as alleged in the bill, and shown by the exhibits thereto: 
Blantou was indebted to complainant for advances made during 
the years 1881 and L882, and, to secure said indebtedness, liad 
executed to complainant a mortgage on his crop to be raised 
during the year 1882, and also on several horses and miles. 
Default having been made in the payinent of the mortgage 
debt at maturity, complainant instituted an action at law on 
the 2d February, 1883, to recover the mules and horses con- 
veyed by the mortgage. The action was regularly continued 
until the Febraary term, ISs4. when the defendant applied for 
a continuance, and submitted an atiidavit as to the testimony of 
an absent witness, as follows: * W. H. Hearrin, if here, would 
prove that he casually heard a conversation between plaintiff 
and defendant, after the delivery of the cotton embraced in 
the mortgage, which cotton paid in full the debt secured by 
mortgage and crop-lien on the cotton delivered ; that defendant 
at the time demanded his account for the years the advances 
were made; in which conversation plaintiff expressed a desire 
to apply the cotton to an old debt not seeured by the mortgage, 
but defendant refused to allow such an application, and insisted 
that the cotton delivered was in full of all liens held by plaintiff 
against defendant.” On this application for a continuance, 
“which complainant required said Blanton to make under oath, 
complainant was forced, for the sake of obtaining a trial of his 
said cause, to admit that said Hearrin, if present in court, 
would swear to the matters as set out in said aftidavit of said 
Blanton ; and contiding in the appeal of said Blanton for truth 
and honesty, supported by the solemnity of an oath voluntarily 
taken by said Blanton, and having no idea that he would, in 
open court, thus endeavor to perpetrate so base a fraud on your 
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orator, your orator went into the trial of said cause, as required 
by the court, and said attidavit went into the hands of the j jury 
trying said cause, and was weighed and considered by them in 
making up their verdict; and the cause turning upon the facts 
set ont in said statement and affidavit, and by and through the 
influence thereof, said Blanton procured a verdict and judgment 
in his favor in said cause.” The bill further alleged, that the 
complainant discovered, a few days afterwards, that said aft- 
davit was false, and that said Hearrin would not swear to the 
facts therein stated; that he thereupon procured from said 
Hearrin a certificate, made before a justice of the peace, in 
these words: “ This is to certify, that I never heard any con- 
versation between A. J. Peterson and J. N. Blanton, and was 
never present on any of their settlements in regard to their 
business ;” that he thereupon entered a motion for a new trial 
in said canse, and submitted said certificate in aid of his mo- 
tion, and that the motion was overruled by the court. 

The chancellor sustained a demurrer to the bill, for want of 
equity ; and his decree is now assigned as error. 


W. F. Jounsron, for appellant, contended that the bill eon- 
tained equity on the ground of fraud, and cited the following 
authorities: Bump’s Kerr on Fraud, 42, 293-4, 353, 385; 
1 Story’s Equity, $$ 187, 192; Aennedy v. Aennedy, 2 Ala. 
571; Tisealave v. Crook, 42 "Ala. 171: 56 Ala. my 202; 
Humphreys vw. Burleson, 72 Ala. 4: Crommelin v. Met ‘auley, 
67 Ala. 547: Kelly v. MeGrath, TO Ala. 79: 71 Ala. 324; 
Freeman on Judgments, § 489. 

E. D. Witierr, and D. C. Hono, contra, cited Vorman v. 
Burns, 67 Ala. 248; Freeman on Judgments, $$ 485-87, 
502-08. 


STONE, C. J.— When there is a judgment at law on a legal 
demand, obtained according to the rules which govern law 
courts, there can be no relief in the Chancery Court for mere 
reversible errors, nor for any other wrong or injury done or 
suffered, unless the party complaining shows that he had a valid 
subsisting demand which he can establish, or a valid, merit- 
orious defense which he can prove ; and that he was prevented 
from establishing his right, or maintaining his defense, as the 
case may be, by surprise, accident, mistake, or the fraud of the 
opposite party, without any fault or negligence on_ his part. 
This rule has been long established, and is without exception. 
French v. Garner, 7 Por. 549; Beadle v. Graham, 66 Ala. 
102; Collier v. Falk, Ib. 223; Broda v. Greenwald, Ib. 538; 
1 Brick. Dig. 666, § 376. 
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The case made by the present bill falls far below the required 


standard. 
The decree of the Chancery Court is affirmed. 


Beatty v. Brown. 
Action for Statutory Penalty for Cutting Trees. 


1. When action lies. —The owner of lands can not maintain an action 
of trespass, or an action to recover the statutory penalty (Code, § 3551), 
against a purchaser under an exeecutory contract of sale, who, while in 
possession under the contract, and after notice by plaintiff that the con- 
tract was rescinded because of his failure to comply with its stipulations, 
cut and removed trees from the land. 


Arrrat from the Cireuit Court of Tuskaloosa. 

Tried before the Ilon. Joun Moore. 

This action was brought by Randall R. Brown, against Win. 
M. Beatty, “to recover two hundred dollars,” as alleged in the 
complaint, “as damages for willfully and knowingly, and with- 
out the consent of the plaintiff, and in violation of section 
3551 of the Code, cutting down twenty pine-trees, on, to-wit, 
the ISth, 20th, 21st, and 22d days of August, 1883, on the fol- 
lowing deseribed lands,” &e.; * which said lands were not at 
said time, and are not now the property of said defendant, but 
were and are the property of the plaintiff :° also, “ two hundred 
dollars as damages for willfully and knowingly, and without 
the consent of plaintiff, and in violation of section 3551 of the 
Code, taking away, on, to-wit,” &e., from said lands described 
as before, “twenty pine-trees, which had already been cut down, 
and were then lying on said lands.” The defendant pleaded 
“the general issue, in short by consent, with leave to give in 
evidence any matter which might be specially pleaded ; and 
the cause being tried on issue joined on that plea, there was a 
verdict and judgment for the plaintiff, under the rulings of the 
court, for S200, 

On the trial, as appears from the bill of exceptions, the 
plaintiff proved that he purchased the land described in the 
complaint, in 1854, and in November, 1880, leased it to the de- 
fendant ; that the contract of lease was rescinded, by mutual 
agreement, and an executory contract of sale entered into, on 
the 23d July, 1881, by which he agreed to sell and convey the 
lands to said defendant and another, as partners under the name 
of W. M. Beatty & Co., who agreed to pay the stipulated price 
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($11,700) in monthly installments ; and he produced the written 
contract, which contained the following (with other) provisions; 
“Tf the said amount is all promptly paid, without default in 
the several installments, as above provided, then the said party 
of the first part hereby agrees and covenants with the parties of 
the second part that he will, at the end of the said thirty-six 
months, make thei a fee-simple title, with covenants and war- 
ranty. But, if they fail to’ pay any monthly installment, on 
the tirst day of the month, as above provided, they shall cease 
to cut any timber from any of said lands, without the written 
consent of the party of the first part, till all past-due payments 
are made; and if the said parties of the second part are de- 
faulters by the 20th day of any month, the party of the first part 
shall have the right and power to terminate and nullify this con- 
tract, and to take possession of said lands, and to treat the parties 
of the second part as trespassers, by giving them, or either of 
them, written notice to that effect.” The pl aintiff testitied, as 
a witness for himself, that the said defendant and his partner 
failed to make their monthly payments as stipulated, until they 
had fallen in arrears, up to August, 1882, to the amount of 
$2,000 or more; that he thereupon notified them in writing 
(which was produced), on the sth August, 1882, that the said 
contract was terminated and nullified, that he would prosecute 
them as trespassers if they cut down or removed any more 
timber, and that he demanded possession of the lands ; and 
that they refused to surrender the possession, and afterwards 
cut down and removed a large number of pine trees. On these 
facts, the court charged the jury, in substance, that the defend- 
ant was liable to the plaintiff for ten dollars, for each tree cut 
down or carried away after plaintiff's written notice and demand 
of possession. The defendant excepted to this charge, and also 
to the refusal of several charges asked by him in writing ; and 
these rulings of the court are now assigned as error. 


Marri & Martiy, and Mc! acuiww & McEscury, for appel- 
lant, cited Cooper v. Watson, 73 Ala. 255: Boswell & Woolley 
. Carlisle, Jones & Co., 70 Ala. 247; Brothers v. Hurdle, 10 
Tred. 490. 


A. C. Harcrove, contra. (No brief on file.) 


SOMERVILLE, J.—The principle settled in Cooper v. Wat- 
son, 73 Ala. 252, 18 conclusive, in our opinion, against the 
plaintiff's right of recovery in the present action. The suit 
there was one of detinue, brought by the owner of the free- 
hold of certain lands, for timber which had been converted 


into chattels by the defendant, who, being in possession, had 
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severed trees from the freehold. The plaintiff. had, at the 
time, no possession of the lands, actual or constructive, but the 
defendant was in occtpancy of them, holding adversely. It 
was decided that the action could not be maintained, the court 
using the following language: ‘ The doctrine seems well set- 
tled, upon principle and authority, that if the owner of the 
land be not in the actual possession—if he can show title to 
things severed from it, only by showing title to the land—a 
personal action for the taking, conversion, or detention of such 
things, will not lie. If he have the possession at the time of 
the severance, the rule is different. But, if his possession is 
divested—if his right lie in entry, and the adverse possessor 
gathers a crop in the course of husbandry, or severs a tree or 
other thing from the land, the things severed are converted into 
chattels. But they do not become the property of the owner 
of the land; he is out of possession, and has no right to the 
immediate possession of such things; nor can he bring any 
action to recover them, until he regains possession.” The 
owner of land, out of possession, can not, in other words, be 
permitted to bring his title in dispute, in a personal or transi- 
tory action, against one who holds possession of such land 
adversely. Otherwise, an actual occupant, although bona fide 
claiming ownership in himself, might be harassed by a multi- 
plicity of suits, for innumerable alleged trespasses, all of which 
should more properly be embraced in one action for mesne 
profits, after or during recovery in ejectment. This is not, and 
should not be allowable.-—1 Smith’s Lead. Cases (7th Amer. 
Ed.), 660; Brothers v. Hurdle, 10 Tred. (L.) 490; Powell v. 
Smith, 2 Watts (Penn.) 126; Cooper v. Watson, 73 Ala. 252, 
supra. 

The present action is for damages for destruction of trees, 
under the provisions of section 3551 of the Code. The title of 
the lands was in the plaintiff, but the defendant was in posses- 
sion, holding them adversely, at the time the trees were cut 
and removed from the freehold. Under the principle above 
stated, the action would not lie, until the plaintiff had first re- 
covered possession of the land by ejectment, or, at least, by way 
of mesne profits in such an action. The judgment of the 
court must be reversed, in view of these principles, and the 
cause remanded. 
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Herr v. Seymour. 
Action on Official Bond of County Treasurer. 


1. State witness certificates ; how certified and paid.—The claims of 
State witnesses in criminal cases, whether for attendance before the 
court or the grand jury, must be authenticated by the certificate of the 
clerk of the court, before they become proper charges on the fund aris- 
ing from fines and forfeitures (Code, §§ 4459-60); though the foreman of 
the grand jury is required to give certificates to witnesses attending be- 
fore that body, showing the number of days’ attendance, the distance 
travelled, &c. (Sess. Acts 1882-3, p. 158), on which, when compared 
with the certified book which he is required to file with the clerk, the 
latter issues the necessary certificate to the witness. 

2. Same; sufficiency of certificate; statute construed as remedial, 
Although the statute requires that the certificate of the clerk shall state 
** therein the amount of con.pensation to which the witness is entitled, 
and the facts which make it a good claim against the county ”’ (Code, § 
4460) ; yet, being a remedial statute, it must be liberally construed ; and 
being so construed, if the certificate states on its face the amount of com- 
yensation, and an indorsement on it, signed at the same time, states the 
acts which make it a good claim against the county, this is a substan- 
tial compliance with the statute. 

3. Repeal of statutes by implication.—The repeal of statutes by impli- 
cation is only allowed when the two statutes are in irreconcilable conflict, 
and a reasonable field for the operation of each can not be found; and if 
effect can be given to a part of the old statute, without violating any of 
the provisions of the new, the repeal by implication is only partial. 

4. Fees of officers of court, and witness certificates ; priority of payment, 
under general and special statutes.—By the general law (Code, § 4461), the 
registered claims of State witnesses are entitled to priority of payment, 
out of the fund arising from fines and forfeitures, over claims for the fees 
of officers of the court; and while the special statute approved February 
24th, 1881, applicable to Sumter county (Sess. Acts 1880-1, p. 280), makes 
the latter claims, when certified as required, a charge on said fund, and 
receivable in payment of any debt due the county, ‘‘ the same as State 
witnesses’ certificates are now received,” there is nothing in it whieh de- 
stroys or impairs this right to priority of payment given to registered 
witness certificates. 

5. Same.—Under the special statute applicable to Sumter and other 
counties, approved February 22d, 18-3, further regulating the payment 
of claims against this said fund (Sess. Acts 1882-3, p. 523), which was 
intended to prevent the fund lying idle in the county treasury, regis- 
tered claims not being presented for payment within one month after ad- 
vertisement by the clerk, he is required to apply the money on hand to 
the payment of succeeding claims due and registered ; and if such claims, 
not being so presented, are not re-registered within six months, they are 
declared barred ; and to this extent, but no further, the general law is 
repealed. 


AppEAts from the Cireuit Court of Sumter. 
Tried before the Hon. S. H. Sprorr. 
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This action was brought by R. H. Seymour, against Benj. 
F. Herr, county treasurer of said county, and the sureties on 
his official bond as such treasurer ; and was commenced on the 
1ith January, 1884. The complaint alleged, as a breach of the 
defendants’ bond, the failure and refusal of said Herr, as county 
treasurer, to pay certain witness certificates held by plaintiff, 
which had been duly presented and registered, as claims against 
the fund arising from fines and forfeitures, when, as the com- 
pk ‘int alleged, there was money in the county treasury —— 
ing to that fund, which was liable to the payment of said claims, 
and was sufticient to pay them in full. The certiticates were 
164 in number, aggregated $663.15, and were of three kinds: 
Ist, certificates issued by the clerk of the Cirenit Court ; 2d, 
certificates issued by the judge of the County Court ; 3d, cer- 
titicates issned by the foreman of the grand jury. The com- 
plaint stated the numbers of the several certificates, and their 
aggregate amount, and set out one of each kind. The certifi- 
eate of the clerk of the Cirenit Court, as copied, stated the 
name of the ease, and the term of the court, and then certified 
to the fact that the witness had proved his attendance on the 
part of the State, the number of days, the distance travelled, 
and the amount to which he was entitled ; and on it were in- 
dorsed these words. “ Def. ndant convicted, and sentenced to 
penite antiary. Execution issued, and returned * No property 
Sound ;** to which the clerk’s name was signed. The certifi- 

‘ate of the judge of the County Court was in the same form, 
and on it were indorsed the words, “ State failed ;” to which 
the name of the judge was signed. The certificate of the fore- 
man of the grand jury was in the same form, and on it were 
indorsed these words, * State failed; to which the name of 
the clerk was signed. 

The defendants demurred to the complaint, assigning as 
grounds of demurrer—Ist, that it showed no cause of action ; 
2d, that the certificates sued on, as set out in the complaint, 
were not legal charges against the fund arising from fines and 
forfeitures ; 3d, that the certificates issued by the foreman of 
the grand jury were not legal charges against said fund. The 
court sustained the last ground of demurrer, but overruled the 
others ; and the defendants then filed two special pleas, alleg- 
ing that, at the time payment of plaintiff *s claims was demanded, 
there was not money enough in the treasury, arising from fines 
and forfeitures, to pay said claims and certain other claims for 
fees of the officers of court, which had been registered before 
plaintiff ’s said claims, and which were entitled to be paid out 
of said fund, under the provisions of two special acts of the 
General Assembly, which were set out in each plea, and the 
material parts of which are stated in the opinion of the court. 
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The court sustained a demurrer to the special pleas, and the de- 

fendants then pleaded the general issue ; and the cause was tried 

on issue joined on that plea. 

On the trial, as appears from the bill of exceptions, the 
plaintiff offered in evidence the certificates sued on, * and proved 
by T. B. Wetmore, that these certificates, as issued by the cir- 
euit clerk and foreman of the grand jury, were in the usual 
form of such certificates, and that this form had been in use in 
said county, with such indorsements, for thirty or forty years.” 
The court admitted the certificates in evidence, against the de- 
fendants’ objection, and they excepted. The defendants then 
read in evidence, without objection, said two special acts of the 
General Assembly. * It was agreed, that there was not enough 
money in the county treasury, belonging to the fine and for- 
feiture fund, at the time said demand was made, to pay said 
certificates and the claims for officers’ costs which had been 
registered prior to said certificates ; but enough to pay said cer- 
tificates, by postponing payment of the officers’ costs as afore- 
said. This being all the evidence, the court charged the jury, 
at the request of the plaintiff, that, if they believe the evidence, 
they must tind in favor of the plaintiff, on all the certificates 
sued on issued by the clerk ; to which charge the defendants 
excepted.” 

The defendants appeal, and here assign as error—I1st, the 
overruling of their demurrer to the complaint, as above stated ; 
2d, the sustaining of the demurrers to their special pleas ; 3d, 
the admission of the certificates as evidence ; 4th, the charge of 
the court. 

The plaintiff also appeals, and assigns as error the ruling of 
the court in sustaining the demurrer to the complaint, so far as 
it claimed a recovery on the certificates issued by the foreman 
of the grand jury. 


A. G. Sarrn, and J. J. Aurman, for the defendants. 
R. C. Cuarman, for the plaintiff. (No briefs on file.) 


CLOPTON, J.—This is a suit on the official bond of the 
county treasurer. The breach of the bond assigned is, the 
failure and refusal of the treasurer to pay, on demand, some 
State witnesses’ certificates, which were chargeable against the 
tine and forfeiture fund, and which had been registered ; the 
treasurer having money, belonging to that fund, sufficient to 
‘pay them. Both parties took an appeal. The two appeals 
were submitted together, and are decided as one ease. 

Section 4459 of Code 1876 provides: “ If the defendant is not 
convicted, and the costs are not imposed on the prosecutor ; or, 
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if the indictment be withdrawn and filed; or the prosecution 
abated by the death of the defendant ; or, if the costs are im- 
posed on either the defendant or the prosecutor, and an execu- 
tion against him for the same is returned ‘no property found ;’ 
or, if no indictment is found by the grand jury, before whom 
the witnesses appear; or, if a nol-pros. be entered ; in each of 
these cases, the fees of witnesses on the part of the State, ap- 
pearing either before the grand jury or the court, must be paid 
by the county, in the manner specified in the next section.” 
The next section (4460) makes it “ the duty of the clerk of 
the court, to issue a certificate to each witness appearing on the 
part of the State, stating therein the amount of compensation 
to which he is entitled, and the facts which, under the provis- 
ions of the preceding section, make it a good claim against the 
county ; which certificate is receivable in payment of any debt 
due to the county for fines and forfeitures, and payable by the 
treasurer out of any fines and forfeitures in the county treas- 
ury.” 

The Legislature having provided for a tine and forfeiture 
fund, these sections of the Code prescribe what witnesses, ap- 
pearing on the part of the State in criminal cases, are entitled 
to have their compensation paid out of such fund, and the man- 
ner in which they shall be paid. This fund does not arise from 
taxation. It isa special fund, created for special purposes. 
The sources from which it is derived, and the claims to be paid 
out of it, are prescribed by special legislation. The claims are 
tiled, registered and paid, without being previously audited 
and allowed by the Court of County Commissioners.—/?almer 
v. Fitts, 51 Ala. 489. The authentication of such claims, upon 
which the treasurer is authorized to pay them, is the certificate 
of the clerk of the court. The foreman of the grand jury is 
required to give each witness a certificate of his attendance, 
showing the case in which, and the number of days he attended, 
the number of miles travelled, and amount due such witness, 
and to enter the same in a book ; which book, certified by him 
to be correct with a list of all such witnesses, he must return 
to the court, and which must be filed as a record by the clerk. 
Acts 1882-3, 158. This act does not authorize the foreman 
to certify the facts which make it a claim against the county. 
A certificate, issued to a witness by the foreman, is no authen- 
tication or verification to the county treasurer of the amount 
of compensation to which the witness is entitled, and of the 
facts which make it a good claim against the county, payable 
out of the fines and forfeitures in the county treasury. The 
treasurer is under no legal duty to pay such certificates, and a 
refusal to pay them is no breach of the condition of his bond. 

Section 4460 is a remedial statute, and should be liberally 
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and beneficially construed. The language of the statute is: 
“It is the duty of the clerk of the court, to issue a certificate 
to each witness appearing on the part of the State, stating 
therein the amount of compensation to which he is entitled, 
and the facts which, under the provisions of the preceding see- 
tion, make it a good claim against the county.” A construe- 
tion that makes it indispensable for the clerk to state in one 
certificate, and upon its face, both the amount of compensation, 
and the facts which make it a good claim against the county, is 
too strict and narrow. A certificate by the cierk, of the 
amount of compensation, and the indorsement thereon of a 
certificate stating the facts which make it a good claim against 
the county, is a substantial compliance with the statute. and 
comes within its reason and spirit. The two certificates, having 
been simultaneously made in respect to the same subject-mat- 
ter, and connected by a reference of the one to the other, may 
be considered as constituting but a single certiticate, in the same 
manner as if embodied in one. 

The principal defense relied upon is, two special acts of the 
Legislature. The first is, ‘“ An act to make the fees of the 
otticers of court of Sumter county receivable in payment of 
debts due said county for fines and forfeitures.” This act was 
approved February 24, 1881, and provides : ** That in all crimi- 
nal cases, in the Circuit and County Courts of Sumter county, 
in which the fees of the ofticers of court are a proper charge 
upon the fine and forfeiture fand of said county, it shall be the 
duty of the Commissioners Court of said county, to issue cer- 
tificates to said officers for the amounts due them, upon proof 
made before them ; which certificates shall be a charge upon 
the fine and forfeiture fund of said county, and shall be regis- 
tered as presented to the county treasurer against said fund, and, 
after such registration, shall be receivable in payment of any 
debt dué to said Sumter county, the same as State witnesses’ 
tickets are now received.”— Acts 1880-1, pp. 280. 

The other is, “ An act to further regulate the payment of 
the fine and forfeiture scrip of Sumter, Pickens and Randolph 
counties,” which was approved February 22, 1883. This aet 
makes it the duty of the treasurer, when there is any money in 
his hands, with which he can pay the outstanding serip of 
fines and forfeitures, to advertise the registered number of said 
fund to which he is able to pay, and persons who hold the 
scrip numbered for payment by such advertisement, are re- 
quired to present it for payment within one month after such 
advertisement. If such claims are not presented within one 
month, the treasurer is to apply the money to the payment of 
succeeding claims due; and claims not presented within one 
month after such advertisement, are to be re-registered if pre- 
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sented within six months; and if not presented within that 
time, are forever barred. 

This defense was set up by special pleas, to which a demurrer 
was sustained, and these acts were afterwards offered in evi- 
dence under the general issue. The bill of exceptions shows 
that there was not enough money in the treasury, belonging to 
the fine and forfeiture fund, to pay the witnesses’ certificates 
held by the plaintiff, and to pay the claims for the fees of the 
officers of the court, which had been registered prior to the 
certificates ; but enough to pay the certificates, by postponing 
payment of the claims of the officers of court. 

By the general law (Code 1876, § 4461), the fees of officers 
of court, arising from specified criminal cases, must be paid, 
“whenever there shall be a surplus of the fund arising from 
fines and forfeitures, in the county treasury of any county, 
over and above the suin required to pay the registered claims 
of State witnesses.” This provision of the general statute 
requires the payment of a// registered certiticates of State wit- 
nesses, whether registered prior or subsequent to the registra- 
tion of the claims of officers of court, before any money 
accruing from fines and forfeitures can be applied to the pay- 
ment of the claims of officers of court, which are to be paid 
only when a surplus remains. The purpose was to provide a 
mode and means for the payment of the compensation due to 
State witnesses, as speedily as practicable; and the effect of 
the statute is, to give all their registered certiticates a priority 
of payment over the claims of officers of court. 

It is insisted, however, that this provision of the general law 
is repealed, as to Sumter county, by the special acts referred 
to; and that the effect of these acts is, to require the payment 
of registered claims against the fine and forfeiture fund of 
that county, in the order of their registration. There are no 
express words of repeal. ‘ The law does not favor the repeal 
of statutes by implication ; and only declares such repeal, when 
all efforts at reconciliation have failed. Only when there is a 
real repugnance in the provisions, does the earlier enactment 
yield to the later; and if part of the provisions of an older 
statute can be given effect to, without violating any of the pro- 
visions of the newer one, the repeal by implication is only 
partial, and pro tanto.—Enloe v. Reike, 56 Ala. 500; Parker 
v. Hubbard, 64 Ala. 203. If there is not an irreconcilable con- 
flict between the two statutes—if there can be found a reason- 
able tield of operation for the later statute, without displacing 
the provisions of the previous law—the conclusion results, that 
the legislature intended both statutes should stand. If it can 
be reasonably done, a construction should be given that will 
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prevent the provisions of a later from colliding with the pro- 
visions of an older statute. 

The special act of February 24, 1881, makes the certificates, 
issued by the Court of County Commissioners to the ofticers 
of court, for the amounts of the fees due them, after having 
been registered, receivable in payment of any debt due to the 
county for fines and forfeitures, the same as State witnesses’ 
certificates are receivable by the general law. The intention 
was to place both classes of certificates upon an equality, so 
far as being receivable in payment of fines and forfeitures, 
This, as expressed in the title, is its scope, and is an ample, 
and the only field of operation. There is nothing in the aet 
that refers to the order in which registered claims against the 
tine and forfeiture fund shall be paid by the treasurer, or that 
contlicts with the provision of the general law, which makes 
registered witness certiticates preferred claims upon the fine 
and forfeiture fund. 

The purpose of the act of February 22, 1883, is to prevent 
the fund remaining unemployed in the county treasury, be- 
cause of registered claims not being presented for payment. 
It requires the appropriation of the fund to the payment of 
“sueceeding claims due,” notwithstanding there may be prior 
registered claims, whether witness certificates or others, unpaid, 
on account of the failure of the holders to present them, 
within one month after notice by advertisement; and to bar 
such claims, if not presented and re-registered within six months 
thereafter. To the extent that the statute provides for the 
payment of “ succeeding claims due” in aspecitied contingency, 
although there may be registered witness certificates unpaid, it 
repeals the general law—a repeal pro tanto. The pleas do not 
aver, nor does the evidence show, the facts necessary to bring 
the claims of the officers of court within the provisions of this 
statute. To entitle them to payment in preference to regis- 
tered witness certificates, there must be averment and proof 
of the facts, showing that the contingency provided for by the 
statute has happened. 


Aftirmed. 
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Ala. Great Southern Railroad Co. wv. 
Roebuck. 


Action against Railroad Company, for Injuries to Stock. 


a Proof of pre sentation of claim to rarlroad agent.—In an action 
against a railroad company, to recover damages tor injuries to stock 
(Code, § 1711), it being proved that plaintiff's claim was presented, 
within six months after the injury, to an agent of the company, who 
promised to forward it to the proper officer or department, and after- 
wards told plaintiff that he had forwarded it, and that he would pay it on 
his return trip; and theevidence showing, also, that other similar claims 
had been presented to said agent, and had been paid by him, and that 
he held himself out as the agent to whom such claims could properly be 
presented ; this is sufficient evidence of due presentation to authorize 
the submission of the question to the jury, although the defendant’s evi- 
dence tended to show that said agent had no authority to receive the 
presentation of claims, but was only authorized to adjust and pay claims 
referred to him by the higher officers of the company. 

2. Charge as to presentation of claim, invading province of jury.— 
A charge which asserts that, if plaintiffs claim was presented in writing, 
within six months after it accrued, to a named agent of the railroad 
company, ‘* who was on the defendant's train, and was often known to 
settle such claims,’’ &c., the words quoted not being stated hypothetic- 
ally, is an invasion of the province of the jury. 

3. Liability of railroad company for injuries to stock; general charge 
on evidence.—The engineer in charge of the train being the only witness 
who testified as to the circumstances attending the killing of plaintiffs 
horse, and his testimony negativing all negligence on the part of the 
railroad company and its servants; his testimony, not being Impéached 
or contradicted, justifies a general charge in favor of the defendant. 


Arrrat from the Circuit Court of Jetferson. 

Tried before the Hon. 8S. Il. Sprorr. 

This action was bronght by James Roebuck against the ap- 
pellant, a domestic corporation, to recover damages for injuries 
to two horses, which were run over by a train of cars on the 
defendant’s road, about daylight on the morning of April 
16th, 1882, one being killed, and the other injured; and was 
commenced on the 30th October, 1882. The cause was tried 
on issue joined, but the record does not show what pleas were 
tiled. On the trial, as the bill of exceptions shows, the plain- 
tiff testitied in his own behalf, as to the value of his horses and 
the amount of injuries sustained, “but that he knew nothing 
of the cireumstances of the killing, as he didn’t see it.” The 
plaintiff testified, also, * that he had never made any demand 
in writing, for damages to said stock, to the president, treas- 
urer, superintendent, or any depot agent of the defendant, but 
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did make a claim in writing to a man named Smith, whom he 
saw on one of the defendant’s trains, and who, as he had heard, 
yaid for damages to stock for the company; that said Smith 
fiad charge of the defendant’s supply train, and held himself 
out as the agent to whom claims for damages to stock were to 
be presented ; that said Smith told him he could not then pay 
him, but that he would do so the next time he came around; 
that he did not know anything about Smith’s authority to re- 
ceive the presentation of such claims, except of having heard 
of his paying for such damages for the defendant ; that Smith 
took the claim, and said that he would forward it to headquar- 
ters, and would pay it when he came around again. Other 
witnesses for plaintiff testified, that said Smith who run on the 
supply train, known as ‘ Gov. Smith,’ had received presenta- 
tion of claims for damages to stock, and paid the same; but 
none of them knew of his having authority from the defendant 
to do so, or that any of the officers of the company knew of his 
having done so, but that he held himself out as the agent for 
receiving and paying such claims, and had received and paid 
other like claims for the defendant. One of the witnesses, a 
former attorney of the defendant, stated, that he was acquainted 
with the course of the defendant’s business, in regard to dama- 
ges to stock, and that said Smith only had authority from the 
defendant to adjust and pay claims therefor after the same had 
been referred to him by the superior officers of the company 
for settlement ; and that he never knew of said Smith having 
authority from the defendant to receive the presentation of 
such claims. No testimony was offered, tending to show that 

laintiff’s claim was ever mentioned, presented, or forwarded 
by said Smith, to the president, superintendent, treasurer, or 
any depot agent of the defendant, or that said claim was in any 
way brought to the knowledge of any of them, before this suit 
was brought, except as above stated.” 

“* Some witnesses for the plaintiff stated, that they saw the de- 
fendant’s train, at or near the time when and where the plain- 
tiffs horse was killed, and heard no whistle blow for stock, 
which, had one been blown, they thought they would have 
heard. This was all the evidence offered by the plaintiff; and 
the defendant then introduced H. W. Lynch as a witness,” who 
was the engineer in charge of the train at the time the horses 
were injured, and who testified, in substance, that the accident 
occurred at or near daybreak, when the train was running at 
the rate of twelve or fifteen miles per hour; that the horse 
killed was lying down on the track, and was not perceived by 
him until too late to reverse his engine, or stop the train; and 
that he used all the means known to skillful engineers to check 
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his train and avoid the injury. ‘ This was all the evidence 
offered by the defendant.” 

“ The court charged the jury, among other things, that if the 
plaintiff presented his claim, in writing, for the damage done 
to his stock, within six months after it was done, to the ‘ Gov. 
Smith’ mentioned by the witness, who was on the train of the 
defendant, and was often known to settle such claims, and said 
Smith told him that he could not then settle the claim, but 
would take and forward it to headquarters, and afterwards told 
plaintiff that he had forwarded it to headquarters, and would 
pay it soon ; and if they believed that said Smith did so for- 
ward said claim to headquarters, before the expiration of six 
months from the time of the damage, and said claim was re- 
ceived at headquarters by the officers of the company ; this 
would be a good presentation of the claim, and the plaintiff 
need not prove presentation to any one else.” 

The defendant excepted to this charge, and then requested 
the following charges, which were in writing: 1. “Ifthe jury 
believe the evidence, they must find for the defendant.” 2. 
“Inasmuch as the plaintiff's claim was not presented, in writ- 
ing, to the president, treasurer, superintendent, or some depot 
agent of the defendant, within six months after the injury 
complained of, and this suit was not brought within six months 
after said injury, the jury must find for the defendant.” The 
court refused each of these charges, and the defendant excepted 
to their refusal. 

The charge given, and the refusal of the charges asked, are 
now assigned as error. 


Samvet F. Rice, for the appellant, cited Railroad Co. ». 
Killian, 69 Ala. 277; Lehman, Durr & Co. v. Warren & 
Burch, 53 Ala. 535. 


STONE, C. J.—The testimony of plaintiff, in the court 
below, tends to show that, in less than six months after the 
injury was done, he made out his claim in writing, and _pre- 
sented it to one Smith, who was known as “ Governor Smith ;” 
that Smith received it, and promised to forward it to head- 
quarters; that he, Smith, subsequently told witness he had for- 
warded the said claim to headquarters, and that he would, on 
his next trip, pay plaintiff for the horse the train had killed. 
There was testimony tending to show that Smith had charge of 
the railroad’s supply-train; that he held himself out as the 
agent of the road, to whom claims for damage to stock should 
be presented ; and that he had received presentation of claims 
for damage to stock, and had paid the same. There was testi- 
mony, on the other hand, tending to prove that Smith had no 
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authority to receive presentation of claims, but that his only 
authority was to adjust and pay claims which were re ferred to 
him by higher ofticers of the railroad company. If the ver- 
sion of the plaintiff and his witnesses be the true one, then 
this was sufficient evidence to be left to the jury. whether or 
not there had been a presentation in writing made to the rail- 
road within six months after the injury was done.—S. cé N. R. 
R. Co. v. Brown, 53 Ala. 651; #7, Va. & Ga. R. R. Co. 
v. Bayliss, 74 Ala. 150. The second charge asked by defend- 
ant was properly refused. 

That portion of the aftirmative charge which was excepted 
to, has this language: “If the plaintiff presented his claim, in 
writing, for the damage done to his stock, within six months 
after it was done, to the ‘Gov. Sinith’ mentioned by the wit- 
ness, who was on the train of defendant, and was often known 
to settle such claims,’ &e. The italies are our own, and are 
simply intended to call attention to that part of the charge. 
The words italicised are not stated as hypothesis, nor was the 
inquiry of their truth submitted to the jury. A charge given 
in this form, where the testimony is oral, and only tends to 
prove the facts, can not be sustained. Dougald v. Ruther- 
ford, 30 Ala. 253; Jones v. Fort, 36 Ala. 449; Ross v. The 
State, 74 Ala. 532. 

The only witness who spoke of the circumstances attending 
the killing of the horse, was the engineer in charge of the 
train. If his testimony be true, there was no negligence on 
the part of the railroad company, or its employees. If there 
was not other testimony bearing on this question, the general 
charge—the one first asked by defendant—ought to have been 
given.— Ala. Gt. So. R. R. Co. v. Mc Alpine, 75 ) Ala. 113. There 
was testimony, however, tending to show that Smith was the 
agent of the company for the adjustment of claims of this class, 
and that he admitted its justness, by promising to pay it. This 
was the testimony of the plaintiff, and it does not appear to 
have been contradicted. Whether contradicted or not, it justi- 
fied the refusal to give the first charge asked. 

Reversed and remanded. 





Clements v. Hays. 
Action for Forcible Entry and Unlawful Detainer. 


1. What possession will support action.—To maintain an action of 
forcible entry and detainer, the plaintiff must show his prior actual pos- 
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session, as distinguished from the constructive possession which the law 
attaches to the legal title. 

2. Possession, actual and constructive.—When a person is in actual 
possession of a part of a tract of land, his possession does not extend by 
construction to the other portions, unless he holds under a deed, or other 
color of title to the whole, and there is no antagonistic possession to any 
part. 

3. What possession will support action.—Where the plaintiff shows no 
deed, or other color of title, the fact that he had made a partial survey of 
the lands, running certain lines, but without staking off the land, is not 
suflicient proof of actual possession ; and the fact that he had given per- 
mission to other persons, on several occasions, to burn lime on an unde- 
scribed portion of the lands, with wood obtained elsewhere, is not suffi- 
cient to show actual possession of any particular part of the land; but a 
recovery may be had for the portion of land covered by an uncompleted 
log-house, on proof that it was erected by a workman employed by him, 
notwithstanding a temporary suspension of the work before the comple- 
tion of the house. 

4. Presumption as to continuance of possession.—Possession being a 
fact continuous in its nature, when its existence is once shown, it will be 
presumed to continue until the contrary is proved. 


Arrrat from the Cireuit Court of Bibb. 

Tried before the Hon. James E. Conn. 

This action was brought by the appellants, as the executors 
of the last will and testament of Rufus H. Clements, deceased, 
against Elisha T. Hays, to recover the possession of a tract of 
land containing 320 acres, which was part of section sixteen 
(16), township twenty-two (22), range seven (7) west; and was 
commenced before a justice of the peace, on the 22d June, 
1882. The complaint in the justice’s court contained only a 
count for forcible entry and unlawful detainer, but in the Cir- 
cuit Court, to which the case was removed by the plaintiffs, a 
count for unlawful detainer was added. On the trial in the 
Cirenit Court, as the bill of exceptions recites, “it appeared 
that the lands sued for were uncleared, and were not inclosed 
by a fence or other inclosure. The plaintiffs offered to prove, 
by parol, that they, as such executors, were in possession of 
certain lands in said county, holding and cultivating the same 
by their tenants ; and that the lands here sned for were adjoin- 
ing to the said lands so held and cultivated by them, and con- 
stituted a part of the same tract of land. The defendant ob- 
jected to the admission of this evidence, and the court sus- 
tained the objection ; to which ruling and decision the plaintiffs 
excepted.” 

The plaintiffs proved, also, “that in the life-time of their 
testator, and by his permission, certain parties had gone on a 
portion of the lands now in controversy—viz., the north-east 
quarter of the north-west quarter of said section—and had 
burned lime there, from rocks found thereon, and had paid 
said testator a part of the lime so made for the privilege of so 
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burning it; also, that during the years 1876, L877, and 1878, 
by their permission as such executors, parties had in like man- 
ner burned lime on said lands, and had paid them for such 
privilege a part of the lime so made; but no wood for this 
purpose was taken from the said lands, but only the rocks were 
gathered and burned on the land with wood gotten elsewhere; 
that the signs of these burnings remained; also, that said 
plaintiffs, about three years ago, procured a surveyor to run 
certain lines, as follows: commencing at the north-west corner, 
and running south one-half mile, then commencing at said 
north-west corner, and running east one-half mile to a corner, 
and then some distance south from said east corner; that there 
was an interruption by rain in running these lines, and the 
work was not completed, but stakes were driven at the said 
corners above mentioned; that said east line was afterwards 
run far enough south to determine that a certain house, herein- 
after mentioned, was on the south-west quarter of the north- 
east quarter of said lands; and that defendant at one time told 
plaintiffs, while they were going to look after the lands in con- 
troversy, that he would tell them if he saw any one trespassing 
on their lands. The plaintiffs proved, also, that in November, 
1881, they employed one Mink to build a house on the south- 
west quarter of the north-east quarter of said section ; that said 
Mink went on said land under said employment, and com- 
menced to erect a log-honse on said land, and put up the body 
of the house, and a frame for dirt chimney, and put down a 
plank floor, and nearly covered the same, and put boards enough 
in the house to complete the covering; that he quit working 
thereon because of sickness in his family, and returned to the 
house, some six or eight weeks afterwards, to resume his work, 
but found that some one had finished the same, and had put 
things in the house, and had fastened up the door; and it was 
afterwards ascertained that this was done by the defendant. 
The plaintiffs proved, also, that the defendant was in possession 
of said house before and at the commencement of this suit, 
claiming to hold and own the whole of the land in controversy ; 
and that they had served on said defendant, before the com- 
mencement of this suit,” a written notice and demand for the 
surrender of possession. 

The plaintiffs asked the following charges to the jury: 
(1.) “If the jury believe, from the ev ‘idence, “that the plaintiffs 
were exercising habitual and continuous acts ‘of ow nership over 
the north-east quarter of the north-west quarter of said sec- 
tion, by having lime burned thereon, showing a disposition to 
control it, and that such acts were open, notorious, and demon- 
strative of their adverse intention; then plaintiffs are entitled 


to recover said tract of land in this action.” (1.) “That the 
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plaintiffs can prove by parol that the lands sued for in this 
action were part of a body or tract of land, a part of which was 
cleared and in cultivation; and that if the jury believe, from 
the evidence, that the lands here sued for are a part of such a 
body or tract of land, of which the plaintiffs had the possession, 
and which was in part cultivated by them; then the plaintiffs 
are entitled to recover in this action.” (3.) “ Whenever it is 
clearly established that a person is in possession, in a contest 
over the possession, the law presumes that possession continues 
until it otherwise appears from the proof in the case.” The 
court refused each of these. charges, and the plaintiffs duly ex- 
cepted to their refusal. 

The refusal of the several charges asked, and the exclusion 
of the evidence to which exception was reserved, as above 
stated, are now assigned as error. 


J. M. Marrix, with Svurrte & Prrers, for appellant, cited 
Lecatt v. Stewart, 2 Stew. 474; Singleton v. Finley, 1 Porter, 
144; Jackson v. Porter, 1 Paine, C. C. 458; Anderson v. 
Darby, 1 N. & McC. 396; Brandon v. Grimke, 1 N. & McC. 
357; 1 Ser. & R. 111; Davidson v. Beatty, 3 War. & Mell. 
621; Hammond v. Ridgeley, 5 Har. & J. 264; Machin v. 
Geortner, 14 Wend. 239; Penn v. Preston, 2 Rawle, 14; 
Ladd v. Dubroca, 45 Ala. 421; Plank-road Co. v. Webb, 27 
Ala. 618; Powell v. Know, 16 Ala. 364; Garner v. Green & 
Elliott, 8 Ala. 96. 


Woon & Woon, contra, cited Russell v. Desplous, 29 Ala. 
308; Lrion v. Lewis, 56 Ala. 190; House v. Camp, 32 Ala. 
541; Townsend v. Van Aspen, 58 Ala. 572; Spear & Thom- 
ason v. Lomax, 42 Ala. 576; 9 Ala. 507; 3 Ala. 127. 


SOMERVILLE, J-—The action of forcible entry and de- 
tainer can be sustained only by proof of an actual possession of 
the premises sued for, held by the plaintiff prior to the unlaw- 
ful entry made by the defendant. It can not be sustained by 
showing a mere constructive possession, or such as the law im- 
putes to the owner of the legal title—/Houston v. Farris, 71 
Ala. 570; Womack v. Powers, 50 Ala.5; Russell v. Desplous, 
20 Ala. 308. The forcible entry, therefore, of the owner him- 
self, may constitute an unlawful invasion of the actual possession 
of a stranger who is a trespasser.—Trial of Titles to Land 
(Sedgw. & Wait), § 94. 

The tract of land, for the possession of which this action was 
instituted, embraces about two hundred acres, which is shown 
to have been unimproved, uncultivated, and uninclosed. The 
plaintiffs showed no written evidence of title, or color of title. 
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They showed title and actual possession, however, of adjoining 

lands, and proved certain facts which, they insisted, are suft- 

cient evidence, in connection with their claim of title, to raise 

a presumption of actual possession by them of the particular 

tract sued for in this action. 

We may observe, in advance, that there is no room in this 
case for the application of the principle, that where one is in 
actual possession of a portion of a given tract of land, he will 
sometimes be held in law to be in possession of the remainder, 
This rule never applies, unless the occupant holds under deed, 
or other color of title, and there is no antagonistic or adverse 
possession. The deed, or other paper title, is important to 
detine the extent or boundaries of his claim and_ possession. 
Bell v. Denson, 56 Ala. 444; Bohannon v. The State, 73 Ala. 
47, and cases cited, p. 50; Trial of Title to Land (S. &. W.) gs 
728, 768 ; Farley v. Smith, 39 Ala. 38. 

In the absence of any color of title on the part of the plaintiffs, 
it is very clear that actual oceupancy by them, or their agents, 
was not shown by the fact that they had previously made a par- 
tial survey of these lands, which was providentially interrupted 
before completion. This was done by running certain lines, 
without staking off the land.—Sanky v. Noyes, 1 Nev. 68; 
Thompson v. Burhaus, 79 N. Y. 933 Crosby v. Pridgen, at 
present term; Childress v. Calloway, ante, pp. 128-32. The 
same may be asserted as to the permission § given by plaintiffs, 
and their testator, to certain parties, three or four different 
times, tv burn lime on an undescribed portion of these lands, 
the wood used in the burning being obtained elsewhere. If 
these acts should be held to show actual occupancy, or posses- 
sion, it could not be held to cover the whole of the tract in 
controversy. How far we should limit such alleged possession, 
we have no means of knowing from the ev idence, nor could the 
jury know with any degree of cer tainty. 

It is our opinion, however, that the plaintiffs showed actual 
possession of the log-house which was in process of construction 
on these lands. The workman who was employed to build this 
house must be regarded as the servant of the plaintiffs for this 
purpose, and his possession was their possession, just as fully as 
the possession of the tenant is that of the landlord ; or of an 
agent, authorized to occupy, is that of his principal. The tem- 
porary cessation of the work by the builder was not an aban- 
donment of his possession. In this aspect of the case, the last 
_ charge requested by the plaintiffs was improperly refused by 
the court. Possession is a fact ordinarily continuous in its na- 
ture, and when once established by proof, it must be presumed 
to continue until a different presumption is raised by contrary 
proof.—1 Greenl. Ev. (14th Ed.) § 41, and note b; M. & W. 
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Plank-road Co. v. Webb, 27 Ala. 618; Powell v. Know, 16 
Ala. 364. The evidence tended to show that the plaintiffs were 
entitled to recover the log-house, and the land upon which it 
immediately stood, and the jury were authorized to award them 
this recovery under the complaint. The refusal of the charge 
in question was, therefore, error. The other rulings of the 
court are, in our opinion, free from error. 
Reversed and remanded. 


Waldrom v. Waldrom. 


Bill in equity for relief against Probate Decree rendered on 
Settlement of (ruardian’s Account. 


1. Conclusireness of probate decree, and equitable relief against.—A de- 
cree of the Probate Court, rendered on settlement of a guardian’s ac- 
count, has the same dignity, force and conclusiveness as a judgment at 
law; and while a court of equity has jurisdiction to open it on a proper 
application, the same special grounds for equitable interference must be 
shown as in case of a judgment at law—that is, the party complaining 
must show that wrong or injustice has been done to him, and that it was 
caused by accident, surprise, fraud, or the act of his adversary, and 
without fault or neglect on his own part. 

y a Policy of lift -insurance; interest of beneficiaries on surrende r; guar- 
diauship of children by father.—When a policy of insurance is taken out 
by a husband and father on his own life, for the benefit of his wife and 
children, a present interest vests in the beneficiaries on the delivery of 
the policy , and if he afterwards surrenders the policy on payment of its 
cash value, receiving the share of his infant children as their guardian, 
under a regular appointment, he is liable to them for the amount s6 re- 
ceived, without regard to the parental relation, as any other guardian 
would be. 

» 4 Allowance to father out of child’s estate.—When an infant has an es- 
tate, and his father is unable to maintain and educate him in a manner 
authorized by it, a court of equity will make an allowance to the father 
out of the infant’s estate, to supplement the father’s inability, benefit to 
the infant being the controlling consideration in each case. 

4. Allowance to guardian out of ward's estate-—When a father, being 
also the guardian of his infant child, has expended moneys belonging to 
the child’s estate in his support and education, under circumstances 
which would have justified a court of equity in decreeing it, he will be 
allowed a credit for such expenditures on settlement of his accounts as 
guardian, subject to a set-off for the vaiue of any services rendered to him 
by the child; but, when he seeks to establish an allowance for such ex- 
penditures, as an equitable set-off against a probate decree rendered 
against him on settlement of his accounts as guardian, his claim to relief 
must appear by clear and definite averments, showing that the expendi- 
tures were made under such circumstances as would have entitled him 
to a credit on that settlement. 

5. Service of citation less than ten days before settlement.—The fact that 
the citation from the Probate Court was served on the guardian less than 
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ten days before the decree on settlement was rendered against him, 
while the decree recites due service (Code, §§ 2793, 2526), neither ren- 
ders the decree void, nor, of itself, authorizes equitable relief against it. 

6. Equitable relief against probate decree ; averments not negativing 
negligence.—General averments of ‘sickness, bad roads, bad weather, 
ersonal attention to other business, and a message sent to the probate 
judge, through the deputy-sheriff, that he could not be present on the 
day appointed for the settlement,’’ are not sufficient to negative fault or 
negligence on the part of the guardian, when it does not appear that he 
made any effort to employ counsel, to procure a continuance, to bring 
his condition or defenses to the attention of the court, or to obtain a re- 
hearing. 


Aprrat from the Chancery Court of Marengo. 

Heard before the Hon. THomas Corps. 

The bill in this case was filed on the 8th July, 1884, by Henry 
M. Waldrom, against his children, Marvin Waldrom, Frederick 
Waldrom, Bettie Wilkinson and her husband ; and sought to en- 
join a decree which had been rendered against the complainant, 
as guardian of his said children, by the Probate Court ot said 
county, on the 14th January, 1884, or to establish an equitable 
set-off against it, on account of moneys alleged to have been 
expended by complainant in the support and education of his 
said children. The said probate decree, a copy of which was 
made an exhibit to the bill, recited that said 14th January was 
appointed, by an order made and entered on the 10th Decem- 
ber, 1883, “to examine the account then stated by the court 
against Henry M. Waldrom, as guardian of the estate of Marvin 
Waldrom e¢ a/., minors, and to andit and restate the same, if it 
should be found necessary,” and the appearance of said Marvin 
et al. by their attorney, and then proceeded thus: ‘And it ap- 
pearing to the satisfaction of the court, by due proof, that a 
citation has been regularly issued and served upon said H. M. 
Waldrom, at least ten days before this day, in all respects ac- 
cording to law, and as directed by said former order of the 
court ; and said H. M. Waldrom having wholly disregarded the 
said citation and order of court, and having failed to appear ; 
and no objection or exception to said account, as heretofore 
stated by the court, having been filed, and none being made to 


the court; and it being shown to the court that each of said, 


wards has attained the age of twenty-one years; it is ordered, 
adjudged, and decreed by the court, that said account, so stated 
against said H. M. Waldrom as aforesaid, be, and the same is 
hereby, passed and allowed ; and that said Marvin Waldrom, 
Frederick Waldrom and Bettie Waldrom, each, have and re- 
-cover of said H. M. Waldrom, as guardian aforesaid, the sum 
of $265.84, being the amount now adjudged by the court to be 
due from said H. M. Waldrom, guardian as aforesaid, to said 


Marvin, Fred. and Bettie respectively, besides the costs,” &c. 
VoL. LXXVvI. 











1884. } OF ALABAMA. 287 


{Waldrom v. Waldrom.] 


The bill alleged, as grounds of relief against this decree, 
that the only estate belonging to said children which ever came 
into the complainant’s hands as their guardian, was their inter- 
est in the money ($1095.50) which he had received on the 
surrender of a policy of insurance for $5,000 on his own life, 
for the benefit of his wife and children ; that he effected this 
settlement with the insurance company, as the cash value 
of the policy, in January, 1878, and had himself appointed 
guardian of his children, at the instance of the attorney of the 
company, representing their interest to be $900, and gave a 
receipt for the money as their guardian; that he supposed this 
was mere matter of form, and would not have assumed such 
guardianship, if he had known that he thereby incurred any 
liability towards his children; that he had derived no profit 
from the money, but had expended the entire amount, and 
more, in the support and edueation of his said children ; and 
he insisted that, if he was liable at all to them, he should be 
credited with the amount of such expenditures, as an equitable 
set-off. 

In excuse of his failure to appear and make defense in the 
Probate Court, the bill contained these allegations: “ Your 
orator shows that, during the year 1883, he received a citation 
to settle his guardianship in said Probate Court ; but, being in 
such bad health, confined to his bed, and knowing also that said 
judge who issued the citation knew of the nature, character, 
and circumstances of the guardianship, he sent a note to said 
judge, stating his ill-health, and also that he did not consider 
the matter binding on him; and he heard nothing more of any 
proceedings therein, until about the 10th of January, 1854, 
when, your orator being sick in bed, his wife received, at the 
hands of Mr. Tom Sharpe, an envelope, which she opened, and 
told your orator that he had to go to Linden on Monday about 
the guardianship. Your orator then ascertained that it was a 
citation: but he did not read it, because he was sick, and for 
the following other reasons :” namely, that a writ of possession 
was then in the hands of the deputy-sheriff, under which com- 
plainant was to be dispossed of his home and plantation on the 
following Monday ; “ and the deputy-sheriff was executing this 
judgment against your orator about the 12th and 14th January, 
1884, while he was suffering with pneumonia, and during an 
unprecedented cold spell of weather, and while he had been 
unable to make any provision for himself or his family, and 
which so pre-ocenpied his atttention as to prevent him from 
giving the case in the Probate Court the personal attention it 
seems to have required. Besides, your orator was eighteen miles 
from the court-house, the weather was freezing, and the.roads 
in such condition that he felt it would be unsafe for him, in his 
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critical state of health, to travel over them ; and he had neither 
ability or funds to employ an attorney to appear for him.” It 
was alleged, also, that the complainant sent a verbal message to 
the probate judge, by the deputy-sheriff, “notifying said judge 
that your orator could not be present on Monday,” and that said 
deputy-sheriff failed to deliver the message ; also, that a peace- 
warrant was sworn out against him, under which he was 
arrested, ‘and hauled to Linden in aw agon, to-wit, on the 17th 
January, 1884, and there imprisoned in “jail ; ; and he knew not 
that a final decree had been rendered against him in the Probate 
Court until it was too late to take any steps in said court to 
remedy the matter.” It was alleged, also, as errors and irregn- 
larities in the probate decree, that the original citation to the 
complainant did not state whether the settlement was to be 
partial or final; that it purported to require a settlement of his 
guardianship of his five children, while the decree rendered 
related only to the estate of two of them; that the second 
citation was in fact served on him less than ten days before the 
decree was rendered; and that Bettie Waldrom, named in the 
decree and citation, was then a married woman, and her hus- 
band was not made a party. 

The chaneellor sustained a demurrer to the bill, on the 
ground that its allegations did not relieve the complainant of 
the imputation of negligence; and his decree is now assigned 
as error. 


W. W. Dvececer, for appellant.—(1.) If the children took 
any vested interest in the poliey, which is denied, their guar- 
dian could not compromise or destroy it by a surrender of the 
policy; and they vet have their action at law against the insur- 
ance company. (2.) The recitals of the decree import verity, 
and would be conclusive on appeal or supersedeas.— Marshall 
v. Candler, 21 Ala. 490. (3.) The Chancery Court has express 
statutory authority to correct errors of law or of fact, which 
have occurred in the settlement of guardians’ accounts (Code, 
$$ 3837-39); and the errors and irregularities specitied in the 
bill make a proper case for its intervention. (4.) The allega- 
tions of accident, ignorance, and equitable set-off, are sufficient 
to sustain the equity of the bill.—Story’s Equity, vol. 1, $s 
121-30, 542; vol. 2, § 1144. 


W. H. Taytor, contra, cited Drake v. Stone, 58 Ala. 133; 
Bliss on Life Insurance, 525; Freeman on Judgments, $§ 97, 
487; Collier v. Falk, 66 Ala. 223; Beadle v. Graham. 66 Ala. 
102; Waring v. Lewis, 53 Ala. 615; Bowden v. Perdue, 59 
Ala. 409. 
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CLOPTON, J.—A decree of the Probate Court, on the 
final settlement of a guardian, possesses the same dignity, and 
has the same force and conclusiveness, as the judgment of 
any court of record. While a court of equity has origi- 
nal jurisdiction to open such settlement, when it is ap- 
pealed to, and its jurisdiction invoked for such purpose, 
the same special grounds of equitable interference must be 
shown, as in case of a judgment at law.— Waring v. Lewis, 
53 Ala. 615. A proper and due regard for the peace and in- 
terests of society requires strictness and caution in exercising 
the power to disturb the decrees and judgments of other courts 
of competent or concurrent jurisdiction, and re-opening con- 
troversies, which it is the policy of the law to quiet. The court 
will not interfere on account of irregularities in the proceedings, 
or merely to review and correct errors, or when there is a plain 
and adequate remedy at law. To successfully invoke the inter- 
position, it is not sufficient that wrong has been done, but it 
must be manifest that the wrong occurred because of accident, 
surprise, fraud, or the act of the opposite party, and without 
fault or neglect on the part of the party complaining. A con- 
currence of injustice committed, and freedom from fault and 
negligence, is an indispensable condition to the exercise of this 
jurisdiction.— Jumphreys v. Burleson, 72 Ala. 1; Beadle v. 
Graham, 66 Ala. 102; Bowden v. Perdue, 59 Ala. 409. 

2. The policy of insurance mentioned in the bill, having 
been made payable to the wife and children of the complainant, 
and having been issued for their benefit, vested an interest in 
them. In Drake v. Stone, 58 Ala. 133, it is said: “We hold 
that, under an ordinary life-policy, an interest vests in the per- 
son for whose benefit it is taken out, when the policy is delivered, 
subject to be devested on forfeiture upon non-payment of the 
premium, as the policy may prescribe ; and on the death of the 
beneticiary, either before or after the death of the assured, the 
fund arising therefrom goes by bequest or succession, as other 
personal assets of the beneficiary.”— Williams v. Williams, 
68 Ala. 405. Whether the complainant, being the assured, 
surrendered the policy, and received its cash value, according 
to its terms, which are not set out, or whether he did so without 
authority, then, on his action being ratitied by the beneficiaries 
having capacity, their shares of the sum received vested in 
them, and their right relates to the time of its reception. To 
obtain the money from the insurance company, the complain- 
ant procured the appointment of guardian, and received it in 
that capacity. The complainant was under the same legal 
duty to preserve and manage the portions of the fund belong- 
ing to the estate of his minor children, as guardians, not sustain- 

19 
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ing the parental relation, are in respect to the property of their 

wards. 

3. The injustice, of which the complainant complains, is, 
that he expended during their minority, in maintaining and edu. 
eating the children, who have recovered decrees against him, 
more than the sum of their shares of the fund; and he insists, 
that he should be allowed a set-off against his liability as guar- 
dian. The duties, arising from the relation of parent and child, 
are reciprocal. The father owes his minor child care, protee- 
tion, nurture and education—nurture and edueation, suitable to 
his estate and condition in life—and is entitled to the services 
and obedience of the child. When the child has an estate, 
and the father is unable to maintain and educate him in a 
manner authorized by such estate, a court of equity will, 
under such circumstances, make an allowance out of the infant's 
estate, to supplement the father’s inability. ‘Benefit to the 
infant is the controlling consideration ; but the cireumstances of 
the father may be inquired of, to determine whether or not he 
is able to ww maintain such child.”— Barnes v. Barnes, 
64 Ala. 375. 

4. W hen a father, being also guardian, has expended money 
of the estate of his child, in his support and education, the father’s 
means being inadequate, and the expenditures being necessary, 
and suitable to the estate of the infant, and such as a court of 
equity would have decreed, he will be allowed a credit for such 
expenditures, on a settlement of his accounts as guardian, sub- 
ject to a set-off to the value of any services whic h the child has 
rendered the father.— Calhoun v. Calhoun, 41 Ala. 369. If a 
decree has been rendered by the Probate Court, and the guar- 
dian appeals to a court of equity to open such decree, his title 
to relief must be made manifest by clear and definite averments, 
showing that the expenditures were n.ade under such cireum- 
stances, as would have entitled him to a credit on the settle- 
ment in the Probate Court. The averments of the bill are 
vague, uncertain, and insufficient. Had all the facts averred in 
the bill been proved, the Probate Court would not have been 
authorized to credit the complainant with the disbursements. 

5. The decree recites, that a citation was regularly issued, 
and served on complainant ten days before the day of the set- 
tlement, in all respects according to law, and as directed by a 
former order of the court. It may be conceded, that the 
recital is not conclusive, and can be controverted in any direct 
_ proceeding attacking the decree. And it may be further con- 
ceded, that the citation was received by complainant less than 
ten days before the rendition of the decree. This does not 
make the decree void, and is insufficient to authorize the inter- 
ference of a court of equity. In Dunklin v. Wilson, 64 Ala. 
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162, we said: “ Want of notice or knowledge is not enough. 
He must go further, and show, both in averment and_ proof, 
that he had and has a defense good in law, and in what that 
defense consists. The court must be put in possession of the 
facts; for the sufficiency of the defense is an indispensable 
element of the issue.” 

The excuse assigned by complainant, for his failure to pre- 
sent his defenses in the Probate Court, is sickness, bad 
roads, bad weather, personal attention to other business, and a 
message sent by the deputy-sheriff to the judge of probate, 
that he could not be present. No effort was made to employ 
counsel, or to procure a continuance. No adequate means were 
used to bring his defenses or his condition to the attention of 
the court. So far as appeared to the court, he was indifferent 
to the settlement. And when he was carried to Linden, three 
days after the settlement, no inquiries concerning the matter 
were made, and no application for a new trial. It is the com- 
plainant’s misfortune, if, owing to his supineness and inatten- 
tion, he did not hear of the rendition of the decrees in time 
to have any injustice rectified. He did not exercise the due 
diligence exacted of those who address a court of equity, for 
relief against a judgment at law. The complainant is not 
without fault or negligence.—/vench v. Garner, 7 Por. 549 ; 
Pharr v. Reynolds, 3 Ala. 521; Stinnett v. Br. Bank, 9 Ala. 
120. 

Afttirmed. 


Werborn v. Pinney. 


Motion to vacate and annul, in part, Probate Decree rendered 
on Final Settlement of Executor’s Accounts. 


1. Motion to quash execution; what grounds available-—On motion to 
quash an execution, issued on a probate decree rendered on the final set- 
tlement of an executor’s accounts, evidence dehors the record, showing 
that the court had no jurisdiction of the settlement, ‘‘ probably comes 
too late.’’ 

2. Merger of judgment by affirmance.—When a judgment or decree is 
affirmed by this court on appeal, the decree or judgment of the court 
below is merged in the judgment of aflirmance; and that court can not 
afterwards make any order modifying or altering it. 


Apprat from the Probate Court of Mobile. 
Tried before the Hon. Prick Wiitiams, Jr. 
On the final settlement of the accounts of George F. Wer- 
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born, as executor of the last will and testament of Adolph M. 
Solomon, deceased, a decree was rendered by said Probate 
Court, on 11th July, 1881, by which a balance of $203.37 was 
ascertained to be due from the executor; and the decree then 
proceeded thus: “* And the said executor is hereby directed to 
pey the said balance of 820.3 37 over to said Amanda M. Pin- 
ney” |the widow of the testator, she having married again], 
to he by her received, he ld and applied, as directed by the will 
of said testator; and to enforce the payment thereof, execution 
may issue in her favor against the said W rhorn, if NECESSATY, 
The court finds and decrees, also, that the said Amanda M. 
Pinney is entitled to have and receive from the said executor 
all the property of said estate not disposed of in course of ad- 
ministration ; and thereupon the executor shows to the court, 
that he turned over and delivered to the said Amanda M. 
household furniture and a gold watch, amounting to the sum 
of $534, which is admitted by the said Mrs. Pinney; and it 
appearing that the only property now remaining is the follow- 
ing,” specifying some shares of railroad stock, “a lot of land 
in the city of Mobile, and goods on hand originally appraised 
at S973; it is therefore ordered, that sa/d executor deliver and 
give Possession of said lot of land, goods, shares of stock and 
assets, to her, the said Amanda M. Pinney, to be received, held 
and applied by her, as directed in the will of the said testator; 
and, upon compliance therewith, that he be and is hereby dis- 
charged. And this decree is entered as a final settlement of 
all matters for which said executor is chargeable.” 

On appeal to this court by Mrs. Pinney, this judgment and 
decree was affirmed, as shown by the report of the case— Pin- 
ney v. Werborn, 72 Ala. 58. An execution was afterwards 
sued out on the decree, which the executor moved to quash; 
and on the hearing of this motion, he reserved a bill of excep- 
tions to the judgment overruling his motion, and to the exelu- 
sion of the evidence offered in support of it; but the judgment 
was aftirmed on his appeal.— Werborn v. Pinney, T4 Ala. 590. 
Afterwards, the executor submitted a motion to * vacate, annul 
and set aside sc much of the said decree rendered on the 11th 
July, 1881,” as is shown by the italicized words above, * be- 
cause said order is null and void, and in excess of the jurisdic- 
tion conferred upon said court by law.” The grounds of the 
motion were thus stated: “That by the last will and testament 
of said Solomon, on the files and records of this court, it ap- 
years that said balance of $203.37 is trust funds in petitioner's 
sr under the terms of said will; and because it further ap- 
pears from said records and files that B. L. Tim (or Timer), 
who was named as co-executor in said will, declined to accept 
said nomination, and declined to qualify as such executor.” 
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“That by the last will and testament of said Solomon, in the 
files and records of this court, it appears that said lot of land, 
goods, shares of stock and assets are trust funds in petitioner’s 
hands, under the terms of said will; and because it further ap- 
pears from said files and records that B. L. Tim (or Timer), 
who was named as co-executor in said will, declined to accept 
said nomination, and declined to qualify as such executor.” 
“That it appears from the files and records of said court, in 
said cause, that said Amanda M. Pinney is a femme covert, 
having a husband (John Pinney) living, and they do not show 
that she was ever made a free-dealer, by any law, or by any de- 
cree of any court.” The court overruled and refused the mo- 
tion, and its jadgment thereon is now assigned as error. The 
judgment itself recites that the executor “excepted to the 
ruling of the court,” but there is no bill of exceptions in the 
record. 


KF. G. Bromperc, for the appellant—When a judgment or 
decree is partly valid, and partly void, the good part stands, if 
it can be separated from the bad, and the latter is treated as 
surplusage, so that a formal order vacating it is not necessary. 
Horn v. Lockhart, 17 Wall. 579: Bradley v. Fisher, 13 Wall. 
351 ; Er parte Lange, 18 Wall. 175; Windsor v. Me Veigh, 
93 U.S. 282; Yonley v. Lavender, 21 Wall. 280. Buta void 
judgment or decree may at any time be set aside by the court 
which rendered it; and the most judicious course is to assail it 
there by motion, since an appeal does not lie from a void de- 
cree. —/Tays v. Cockrell, 41 Ala. 87; Buchanan v. Thomason, 
70 Ala. 402; Johnson v. Johnson, 40 Ala. 251; Summersett v. 
Summersett, 40 Ala. 598; Moore v. Easley, 18 Ala. 623; Bab- 
cock v. Williams, 9 Ala. 152: Ansley v. Pr arson, he Ala. 437. 
The decree here assailed, or the part sought to be vacated, is 
not only irregular on its face, but void for want of jurisdiction ; 
and the facts showing its invalidity atlirmatively appear from 
the files and records of the court, in the matter of this final 
settlement. 


STONE, C. J.—Werborn was executor of the will of Adolph 
M. Solomon, deceased, and was brought to a final settlement of 
his administration, at the instance of Amanda M., the widow, 
who had intermarried with one Pinney. The settlement was 
had in the Probate Court. In filing his account for settlement, 
the executor had set forth, as the persons entitled to share in 
the estate, Mrs. Pinney, testator’s surviving wife, and Adolpha, 
his only child, an infant over fourteen years of age. A 
guardian ad litem was appointed to represent the interests of 
the infant, who filed exceptions to the account filed by the ex- 
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ecutor. On the motion of the executor, the Probate Court 
ruled that Adolpha had no interest in the settlement, revoked 
the order appointing a guardian ad litem, dismissed her as a 
party, and rejected the exceptions to the executor’s ac count, 
which had been tiled for her. The settlement w as then had on 
the executor’s account filed, and Mrs. Pinney’s exceptions 
thereto. A decree was rendered, that the executor pay to her 
a fraction over two hundred dollars, and that he surrender to 
her certain property of the estate, which remained in specie. 
Adolpha, the infant, had excepted to the action of the court, in 
disallowing her as a party; and Mrs. Pinney sought to raise 
certain questions for revision in this court, in which she com- 
plained that the Probate Court had ruled to her prejudice. An 
alleged misunderstanding caused delay in the preparation and 
execution of a bill of exceptions, t taken in the interest of Mrs. 
Pinney, who appealed from the Probate Court to this court. 
When the case reached this court, Werborn, the appellee, 
moved to strike the bill of exceptions from the transcript, on 
the ground that it was not signed in time; and that motion 
prev vailed. This case then came before us as an ordinary ap- 
peal from a decree of the Probate Court, rendered in an execu- 
tor’s final settlement. 

As a general rule, the Probate Court has jurisdiction of the 
settlements of executors and administrators. There are excep- 
tions to the rule, but they rest on special circumstances. When 
there is no invocation of powers which the Probate Court is 
incompetent to exercise, its jurisdiction is plenary. After the 
bill of exceptions in this case was struck out, there was nothing 
to show the Probate Court had not jurisdiction of every ele- 
ment of the contention, or that there had been error in any of 
its rulings. We affirmed the ruling of the Probate Court. 
Pinney v. Werborn, 72 Ala. 58. 

After the aftirmance in this court, an execution was issued 
from the court below, for the enforcement of the affirmed de- 
cree. Werborn thereupon moved to quash the execution, upon 
the alleged ground that the Probate Court had no jurisdiction 
to render the decree in the first instance. He offered evidence 
dehors the record proper, to show the want of jurisdiction. 
Having failed to produce the evidence in the first trial, it 1s 
probable the offer came too late. The execution pursued the 
decree, and the record, considered as truth, showed the court 
had jurisdiction of the subject-matter. The parties are con- 

eluded, for they are shown by the record to have been before 
the court. 

We need not, however, decide this question. When the de- 
cree was affirmed in this court, the judgment of the lower 
court became thereby so merged in the judgment of this court, 
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that that court could make no order, altering or modifying the 

terms of its rendering.— Wiswell v. Munroe, 4 Ala. 9, 19; 

Stevens v. Norris, 15 Ala. 79; Norris v. Cottrell, 20 Ala. 304; 

McArthur v. Dane, 61 Ala. 539. 

Possibly Adolpha, the daughter, who has an interest in re- 
mainder, can, by a proper proceeding, prevent the personal 
property remaining in specie from going into the hands of her 
mother.— Mason v, Pate, 34 Ala. 379. 

The decree of the Probate Court is affirmed. 


Otis v. Maguire. 


Bill in Equity by Creditors, to have Conveyance declared 
(reneral Assignment. 


1. Absolute sale and conveyance ; not declared general assignment. 
An absolute, unconditional sale and conveyance of his property by a 
debtor, free from all reservation, in payment and _ satisfaction of antece- 
dent debts, can not be declared a general assignment, enuring to the 
benefit of all his creditors equally (Code, § 2126; Sess. Acts 1882-3, p. 
189), although it may embrace all his property, and he is insolvent. 


Aprrat from the Chancery Court of Mobile. 

Heard before the Hon. Joun A. Foster. 

The bill in this ease was filed on the 10th November, 1884, 
by William Otis, a creditor of John Maguire, on behalf of him- 
self and all other creditors who might come in and make them- 
selves parties complainant with him, against the said John Ma- 
guire and several other persons; and sought to have a certain 
conveyance, which said Maguire had executed to his co-defend- 
ants, declared and established as a general assignment, enuring 
to the benefit of all of the grantor’s creditors equally. The 
conveyance, a copy of which was made an exhibit to the bill, 
was dated October 13th, 1883, and contained recitals and stipu- 
lations as follows : 

“ Whereas the undersigned, John Maguire, of the city of 
Mobile, Ala., is justly indebted as is set forth in the schedule 
hereto attached, the whole of said indebtedness being this day 
the sum of $52,800, computing interest to date on such part 
thereof as is past due, and abating interest from this date to the 
maturity of such part thereof as is not yet due: And whereas 
Peter Burke, also of said city, and mentioned in said schedule, 
has agreed and undertaken, in consideration of the interest in 
real and personal property hereinafter sold and conveyed to 
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him, to accept such interest in full satisfaction and discharge of 

said Maguire’s indebtedness to him, as set forth in said schedule, 
amounting to $1,175; and to fully pay and satisfy the whole 
of each of the promissory notes upon which he is the sole in- 
dorser, and the bill of exchange of which he is the acceptor, as 
set forth in said schedule, amounting to $11,210.49; and to 
hold the said Maguire safe and harmless against paying any 
part of said promissory notes and bill of exchange ; and to fully 
pay and satisfy one-half of each of the promissory notes upon 
which he is one of the indorsers, as set forth in said schedule, 
the whole of the one-half to be so paid by him amounting to 
the sum of $6,844.42, and to hold the said Maguire safe ‘and 
harmless against paying each of said promissory notes, to the 
extent of one-half thereof: Now therefore, in consideration of 
such undertaking and agreement on the part of said Burke, the 
said Maguire does by these presents grant, bargain, sell, convey, 
transfer and set over, unto the said Peter Burke, an undivided 
interest in all the property, real and personal, hereinafter de- 
scribed ; such undivided interest being such proportionate share 
of the whole thereof, as is the proportion of the aggregate 
amount of the indebtedness to him so satistied, and that of 
which he has so assumed the payment, to the whole amount of 
the indebtedness set forth in said schedule.” 

The conveyance contained similar recitals and stipulations as 
to the debts due to each of the other grantees, ten in all, or the 
debts assumed by them, and for which they were liable as surety 
or indorser for the said Maguire. The property conveyed con- 
sisted of certain real estate in the city of Mobile, a dredge-boat 
and snag-boat, with their furniture, tackle and appliances, the 
stock of goods then on hand belonging to said Maguire asa 
merchant, with all the debts then dune to him, whether by note, 
bill of exchange, account, or otherwise ; and this property was 
conveyed to thesaid grantees, “to have and to hold as their own 
absolute property, in the several proportions in which the same 
has hereinbefore been conveyed to them.” The bill alleged that 
Maguire was utterly insolvent at the time of the execution of 
this conveyance, and that it embraced all his property of every 
deseription, and was in legal operation and effect a general as- 
signment, though claimed | by the grantees to be an absolute sale 
and conveyance ; and it prayed that the conveyance be declared 
a general assignment, and for an account and general relief. 

The chancellor sustained a demurrer to the bill, for want of 
equity, on the ground that the conveyance was an absolute and 
unconditional sale. and could not be declared a general assign- 
ment ; and his decree is now assigned as error. 


James Bonn, for the appellants—The demurrer admits the 
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insolvency of the debtor, and that the conveyance embraces all 
of his property ; and the conveyance shows on its face that it 
is an attempt to provide for the payment or security of certain 
preferred creditors, to the exclusion of all others. No valua- 
tion is placed on the property, and no particular portion or in- 
terest is conveyed to each grantee, but only an undivided inter- 
est proportioned to his debt or liability. It is an attempt to 
accomplish by evasion and indirection what the law prohibits 
when done directly; and it can not receive the sanction of a 
court of equity, which looks to the substance rather than the 
form of things. Such a conveyance is not declared void, but 
it is in legal effect a general assignment.—//o/t v. Chambers, 
30 Ala. 193; Price v. Mazange, 31 Ala. 701; Warren v. Lee, 
32 Ala. 440; Longmire v. Goode & Ulrick, 38 Ala. 577; 
Murphy v. Caldwell, 50 Ala. 461; Teal v. Shirley, 67 Ala. 
449; Danner v. Brewer, 69 Ala. 191. The consideration mov- 
ing from some of the grantees is their promise to pay certain out- 
standing debts, for which they were already liable ; and this 
might be enforced by the creditors, as a trust for their benefit. 
Toulmin v. Hamilton, 7 Ala. 362; Ohio Life Ins. & Tr. Co. 
v. Ledyard, 8 Ala. 866; Moses v. Murgatroyd, 1 John. Ch. 
129. Whenever a general assignment is executed for the benefit 
of preferred creditors, the statute engrafts upon it, whatever 
may be its form, a trust for the benefit of all creditors.—69 
Ala. 199, 


R. H. Crarkxe, and J. L. & G.L. Surru, contra, cited Craw- 
ford v. Nirksey, 55 Ala. 294; Danner v. Brewer, 69 Ala. 200 ; 
Johnson v. McGrew, 11 Towa, 151; 47 Ill. 521; 23 Ind. 285 ; 
57 Penn. St. 221; Anderson v. Anderson, 64 Ala. 405 ; Lock- 
ard v. Nash, 64 Ala. 385; Bibh v. Freeman, 59 Ala. 612 ; 
Exkridge v. Abrams, 61 Ala. 139; Jlarkins v. Bailey, 48 Ala. 
376; Com. Bank v. Brewer, 71 Ala. 574; Huckabee v. May, 
14 Ala. 263. 


SOMERVILLE, J.—The question presented in this case is, 
whether an absolute and unconditional sale of a debtor’s prop- 
erty to his creditors, for a valuable consideration, can be de- 
elared an assignment, within the meaning of section 2126 of 
the Code. This section, as amended by an act approved Feb- 
ruary 23, 1883, provides, that “every general assignment made 
by a debtor, by which a preference or priority of payment is 
given to one or more creditors over the remaining creditors of 
the grantor, shall be and enure to the benefit of all the creditors 
of the grantor equally; but this section shall not apply to, or 
embrace mortgages, given to secure a debt contracted contem- 
poraneously with the execution of the mortgage, and for the 
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security of which the mortgage was given.”-—Acts 1882-83 

» 1S9. 

The case of Danner & Co. v. Brewer & Co., 69 Ala. 191, is 
an authority directly in point upon the question before us. It 
was there decided that an absolute sale, uneonditional and free 
from all reservation, which is exeented in payment or satisfae- 
tion of antecedent debts, is not an assignment, and does not 
come within the statute. The species of transaction, against 
which the statute is levelled, is distinguishable from a mere 
sale. It involves the transfer by a debtor of property by mort- 
gage, deed of trust, or other conveyance intended as @ security 
for, and not in payment or satisfaction of a debt due his creditor. 
It therefore implies the idea of @ trust, under the operation of 
which there is the possibility of a reversion to the debtor of 
some interest in the proceeds of sale of the property assigned. 
When the debts intended to be secured are paid, the surplus, 
after deducting lawful expenses, goes back tothe debtor. Such 
an assignment does not, 7pso fucto, like a sale, satisfy the claims 
of the creditors to any extent, but only “ provides a method 
for raising the means with which to pay them.”—Burrill on 
Assign. (4th Ed.) § 4; Bebb v. Preston, 1 lowa, 460; Blank v. 
German, 5 Watts & Serg. 36; Danner v. Brewer, supra; 
Shirley v. Teal, 67 Ala. 449; Com. Bank v. Brewer, 71 Ala. 
574; Bump on Fraud. Conv. (8d Ed.) 329-30. 

The decree of the chancellor, sustaining the demurrer to the 
bill, is free from error, and must be aftirmed. 


’ 


Steed v. Hinson. 
Action by Lessor,on Written Contract for Rent. 


1. Rent as incident to reversion.—Rent is an incident of the reversion, 
and passes with it to an assignee, unless expressly reserved or severed. 

2. Parol evidence, as to consideration of deed.—The consideration 
clause of a deed is always open to inquiry or explanation, and the true 
consideration may be shown by parol, except when different in character, 
or inconsistent with that recited or expressed. 

3. Same.—Where rented lands are sold and conveyed by deed, ona 
recited consideration of money in hand paid, it is competent for the 
lessor and vendor, in a subsequent action against the tenant on the rent- 
contract, to show by parol that, by the terms of the contract of sale, the 
note for rent was reserved and retained by him, as a part of the consid- 
eration, in addition to the sum specified in the conveyance. 


AppEAL from the Cireuit Court of Lowndes. 


Tried before the Hon. Joun Moore. 
VoL. LXXVI. 
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This action was brought by Mrs. Mary E. Steed (formerly 
Ray), against J. L. Hinson; and was founded on the defend- 
ant’s written contract for the payment of rent, which was dated 
Nov. 14th, 1881, and in these words: * On or by the first day 
of October, 1882, I promise to pay M. E. Ray twelve hundred 
and fifty Ibs. lint-cotton, to be packed in merchantable form, 
and delivered at Fort Deposit; the same being for rent of her 
entire plantation and premises near Mount Willing, Lowndes 
county, Alabama.” The defendant pleaded not guilty, pay- 
ment, failure of consideration, and-a special plea which averred 
that, in June, 1882, before the rent became due, plaintiff sold 
and conveyed the rented lands to one Favors, and by virtue 
thereof the right to the rent passed to and vested in said Favors. 
There was a demurrer to this special plea, which was overruled 
by the court ; and the plaintiff then filed a special replication 
to it, averring “that the note now sued on was part of the con- 
sideration money paid by said Favors to plaintiff on the pur- 
chase of said lands, and defendant had full kuowledge of that 
fact before the said rent became due.” There was a demurrer 
to this replication, which the court overruled ; and issue was 
then joined on it, as on the other pleas without objection. 

On the trial,a bill of exceptions was reserved by the plaintiff, 
as follows: * The plaintiff read in evidence the written contract 
described in the complaint, and introduced evidence showing 
that the defendant had rented certain lands from her for the 
year 1882, and had given her the said writing in consideration 
of the said renting; and the plaintiff here rested. The de- 
fendant then offered evidence tending to show that, in June, 
1882, plaintiff sold and conveyed, by warranty deed, to one 
Favors, the said rented premises; that said deed purported to 
be upon the consideration of S600, and mentioned no other 
consideration, and made no reservation of the rent of said lands 
for the year 1882; and that he (defendant) had paid and de- 
livered to said Favors the rent due by said contract, but after 
he had notice that plaintiff still claimed and held said written 
contract given for the rent. The plaintiff then offered parol 
evidence tending to prove that the real consideration of the 
said sale of the lands was $600 and the said rent-note described 
in the complaint; which said note, or written contract, by the 
consent of said Favors, and in pursuance of the said terms of 
sale between them, plaintiff retained as her own, upon the de- 
livery of the deed for said lands. On objection by the defend- 
ant, that said evidence was illegal and inadmissible, because it 
was of a parol nature, and tended to vary or contradict the 
legal effect of the said conveyance, the court refused to allow 
said evidence to be introduced; to which ruling of the court 
the plaintiff duly excepted.” 
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The exclusion of this evidence is now assigned as error. 


Gunter & Brakey, for the appellant, cited Driver v. /Tuds. 
peth, 16 Ala. 348; Meheagg v. Collehan, 13 Ala. 828; irk. 
sey v. Bates, 1 Ala. 303; Gayle v. Randle, 1 Stew. 529; Pat. 
ton v. Gilmer, 42 Ala. 548; Mead v. Steger, 5 Porter, 498; 
Simonton v. Steele, 1 Ala. 357; Litchfield v. Falconer, 2 Ala. 
380°; Cuthbert v. Bowie, 10 Ala. 163; La Roque v. Russell, 
7 Ala. 798; Brown v. [shell 11 Ala. 1009; MeGehee v. Rump, 
37 Ala. 654; Woolam v. Hearn, 2 Lead. Cases, 946, 4th Amer. 
ed., and cases cited in note; Jerry v. Wheeler, 25 N. Y. 520; 
Filkins v. Whylan, 24 N. Y. 338; Potter v. Hopkins, % 
Wend. 417; Barker v. Bradley, 42 N.Y. 316; Crane ». 
Library Co., 5 Dutcher, 302; Whitheck v. Waine, 16 N. Y. 
532. 


Hoventron & Tyson, contra, cited English v. Hey, 39 Ala. 
113; Tubb v. Fort, 58 Ala. 277: Hand v. Liles, 56 Ala. 143; 
Westmoreland v. Foster, 60 Ala. 448; Lovelace v. Webb, 
62 Ala. 271; Gayle v. Randall, 71 Ala. 469; Otis v. Me- 
Millan, 70 Ala. 46; 4 Wait’s Ae. & Def. 198; Davis v. Las- 
siter, 20 Ala. 561; Melton v. Wathins, 24 Ala. 4383; Hupiman 
v. Hummer, 17 N. J. Eq. 269; French v. Griffin, 18 N. J. 
Eq. 279: Williams v. Iliggins, 69 Ala. 517: Goodlett v. Han- 
sell, 66 Ala. 151; Flint v. Sheldon, 13 Mass. 443; 2 Hilliard 
on Torts, 342; 32 N. J. Eq. 222, 233; 1 Brick. Digest, 865, 
$$ 866-7; Green v. Casey, 70 Ala. 417; Bank v. Railroad Co., 
69 Ala. 305. 


CLOPTON, J.—* Rent is incident to the reversion ; and the 
lessor’s transfer of the reversion, though without the tenant's 
attornment to the assignee, or any express mention of the rent, 
carries with it the rent falling due thereafter. The holder 
of the reversion may, indeed, sever the rent from the rever- 
sion; but, unless it is specially severed, the rent follows the 
reversion as a part of the realty.”—Fnglish v. Key, 39 Ala. 
113. Whether there may be a parol reservation of the rent, 
where the lessor absolutely conveys the reversion, and the 
grantee pays the full consideration otherwise, is a question not 
involved in the record, and which we leave undecided. The 
contention is, whether it is competent to show, by parol evi- 
dence, that the real consideration of the sale of the lands was 
the sum of six hundred dollars—the consideration expressed 
in the conveyance—and the defendant's written contract for 
the rent, which the plaintiff, on the delivery of the deed, 
retained with the consent of her grantee, in pursuance of the 
terms of sale. 
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The consideration clause of the deed is not conclusive. The 
validity of the conveyance does not depend on the amount of the 
consideration expressed therein, and it is not presumable that 
the attention of the parties was specially directed to the sub- 
ject. The recitals of the consideration, general or special, are 
always open to inquiry, and the true consideration may be 
shown, to sustain, v rary, or defeat them. It is not permissible 
to prove a consideration different in character, or inconsistent 
with the one expressed ; but, when the consideration recited is 
valnable, the amount may be lessened or enlarged by extrinsic 
evidence. Parol evidence, for this purpose, is not regarded 
as tending to vary or contradict the terms or legal effect of the 
deed. The amount of the consideration, or whether it was 
money or some other property, or both, is not deemed an essen- 
tial element of the contract; and an additional consideration to 
that shown in the deed may be shown by parol.— McGehee v. 
Rump, 37 Ala. 651: Wilkerson v. Tillman, 66 Ala. 532; 
Stringfellow v. Ivie, 73 Ala. 209. 

Section 2099 of the Code makes all contracts and writings 
for the payment of money or other thing, or for the perform- 
ance of any act or duty, assignable by ‘jndorsement, so as to 
authorize an action thereon by each successive indorsee. This 
statute was intended to provi ide a mode of assignment by which 
the assignee may bring suit in his own name. Independent of 
the statute, such contracts are transferable by delivery; and the 
only limitation is, that an action thereon, if the contract be not 
for the payment of money, shall be brought in the name of 
the party having the legal title, for the use of the transferree. 
Smith v. Wooding, 20 Ala. 324; Phillips v. Sellers, 42 Ala. 658 ; 
Henly v. Bush, 33 Ala. 611. There is nothing in the form or 
nature of the contract sued on, that defeats its assignability, 
unless it be the particular consideration,—vrent of land. 

In Thompson v. Spinks, 12 Ala. 155, it was held, that the 
effect of the statute then in foree, giving a landlord a lien, was, 
“that rent in arrears, or falling due, is merely a debt due from 
the tenant to the landlord, for the payment of which the latter 
has a lien on the crop grown on the premises.” And in West- 
moreland v. Foster, 60 Ala. 448, it was held, that the lien ex- 
ists independent of the remedy by attachment, given to the 
landlord to enforce it, and passes by assignment of the rent- 
note. The statute at that time not extending the remedy by 
attachment to the assignee, the lien was enforced in his nyt 
by bill in equity. The claim of the landlord for rent 
assignable, previous to the enactment of section 3470, and the 
assignment carried with it the lien of the landlord. Such 
claims were not exceptions from other‘contracts for the pay- 
ment of money or other thing. 
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But, however this may have been, such claims are made 
assignable by section 3470, which provides: “ The claim of the 
landlord for rent, and advances and property obtained, with 
values advanced, may be assigned by the landlord; and the 
assignee shall be invested with all the rights of the landlord, 
and be entitled to all his remedies to enforce them.” It is 
manifest that the effect of the statute is, to authorize a sever- 
ance of the claim for rent from the reversion; and this may 
be shown by parol evidence, where such evidence does not 
tend to contradict or vary the terms or legal effect of the deed. 
In Quimby v. Stebbins, 55 N. H. 420, parol evidence was ad- 
mitted to prove a contract, that the vendor should occupy the 
premises sold for a designated term thereafter, as part of the 
consideration of the conveyance. Cushing, C. J. said: “ But 
the defendant, not denying the plaintiff's right to the posses- 
sion of the lands, and not denying that he would liable to pay 
for it, and not denying the receipt of the consideration so far 
as is necessary to support the deed, proposed to show that a 
part of the consideration of the deed was, by agreement, to be 
applied in payment of this rent. If so much of the consider- 
ation of the deed had been left in the plaintiff's hands unpaid, 
the defendant might have maintained an action to recover the 
balance. He may equally well show, that so much of the con- 
sideration money of the deed has been paid by the plaintiff 
and received by him, by its being appropriated to the payment 
of this rent.”— Aent v. Kent, 18 Pick. 569; Preble v. Bald- 
win, 6 Cush. 649. 

The plaintiff does not controvert, that by the grant her 
grantee acquired an equitable right to the rent- contract, as an 
incident to, and as following the reversion. But, conceding 
this, she proposed tu prove a fact independent of the terms or 
legal effect of the conveyance,—a collateral agreement inci- 
dentally connected with its stipulations — Davenport v. Mason, 
15 Mass. 85. If a part of the consideration money had been 
left unpaid, and some time afterwards, the rent-contract having 
been previously delivered, her veundee had re-delivered it to her 
in payment of such unpaid balance, her right to recover from 
the defendant would not be questioned. What difference, in 
principle, does it make, that, instead of the mere form of an 
instantaneous manual delivery and re-delivery, the plaintiff was 
allowed to retain the contract in part payment of the consider- 
ation of the conveyance‘ No indorsement, or other written 
assignment, was necessary to vest the legal title. The contract 

‘being pay able to her, the legal title was, and remained in her; 
and the retention of the note as part payment, with the con- 
sent of the vendee, and in pursuance of the terms of sale, re- 


united in her the legal and equitable title. 
VoL. LXXxvI. 
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fAla. Great Southern Railroad Co. y. Hill.] 
For the purpose for which it was offered, the parol evidence 
should have been admitted. 
Reversed and remanded. 


Ala, Great Southern Railroad Co. v. 
Hill. 


Action Jor Wages, by Agent against Principal. 


1. Appointment of agent by corporation; when implied.—The appoint- 
ment of an agent by or tor a corporation, as by a natural person, may be 
implied from a confirmation of his acts, or an acceptance of his services 
without objection; and after such confirmation, or acceptance, the cor- 
poration can notevade payment for his services by denying the validity 
of his appointment. 

2. Evrtent of agent’s authority.—Authority to do an act includes authority 
to do every thing necessary and usual to its accomplishment; and au- 
thority toemploy an agent or servant includes, in the absence of restrict- 
ive words, authority to make a complete contract, definite as to the 
amount of wages, as to all other terms. 

3. Contract of employment ; compensation agreed on.—A contract of 
employment may be express and definite as to all its terms, or it may be 
partly express and partly left to implication ; and when services are per- 
formed under an express contract of employment, the wages or compen- 
sation not being specified, a recovery may be had under a quantum 
meruit. 

4. Declarations of agent ; when admissible as evidence against princi- 
pal.—A depot-agent in the employment of a railroad company being no- 
tified by the superintendent to report for instructions to the assistant su- 
perintendent, and, on so reporting, being informed that the latter desired 
to transfer him to another station on the road; the transfer being made, 
and the depot-agent afterwards suing the railroad company for increased 
compensation, as promised by the assistant superintendent; held, that 
the statements and declarations of the assistant superintendent, while 
negotiating for the transfer, and up to the completion of the contract, 
were competent evidence against the railroad company. 


Aprrat from the Cireuit Court of Greene. 

Tried before the Hon. 8S. H. Sprorr 

This action was brought by John R. Hill, against the appel- 
lant, a domestic corporation, to recover an alleged balance due 
plaintiff for wages, or compensation, as defendant’s depot-agent 
and telegraph operator at Eutaw, on the line of the defendant’s 
road, from December, 1878, until June 1st, 1883, under a spe- 
cial contract of employment at the salary of $75 per month. 
The plaintiff had received payment, at the end of each month, 
to the amount of $50 per month, except for the months of 
April and May, 1883; and he claimed in his complaint his 
wages for each of those months, at the rate of $75 per month, 
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and an unpaid balance of $25 per month for each of the prece- 
ding months. The record does not show what pleas were filed, 
but there was a judgment on verdict for the plaintiff, for 
$1,752.23, the full amount claimed. 

On the trial, a bill of exceptions was reserved by the defend- 
ant, which purports to set out all the evidence ; but the opin- 
ion of this court, which states the material facts as to plaintiff's 
appointment as depot-agent at Eutaw, renders a full statement 
of the facts unnecessary. Several exceptions were duly reserved 
by the defendant to the rulings of the court in admitting as 
evidence, against the defendant’s objections, conversations be- 
tween plaintiff and one Wadsworth, who was assistant superin- 
tendent of defendant’s road, and by whom, as plaintiff claimed 
and testified, he was placed at Eutaw as depot-agent, and his 
salary fixed at $75 per month; which conversations, as testified 
to, took place while said Wadsworth and plaintiff were on the 
ears going to Eutaw, and at different times afterwards ; and in 
which Wadsworth stated, in reply to plaintiff’s inquiry, that 
his salary would be $75 per month, and repeatedly promised to 
have his salary so specified on the monthly pay-roll. Similar 
declarations on the part of Wadsworth were proved by other 
witnesses, and were admitted as evidence by the court against 
the objection and exception of the defendant. The court 
charged the jury, on the request of the plaintiff, “ that if Wads- 
worth had authority to put Hillin charge of the depot as agent 
at Eutaw, and to establish him as such agent at that place, then 
such authority carried with it the power to agree with Hill as 
to the amount he should be paid for his services.” The defend- 
ant excepted to this charge. and requested, among others, the 
following charge: (10.) “ Unless the general superintendent of 
said defendant company had notice of the amount agreed by 
Wadsworth to be paid to plaintiff, per month, then it was no 
ratification of said contract to allow plaintiff to remain as agent 
at Eutaw, if the jury believe, from the evidence, that the pay- 
rolls for each month were made out for said services as agent 
at $50 permonth.” The court refused this charge, aud the de- 
fendant excepted to its refusal. 

The several rulings of the court admitting as evidence the 
declarations and statements of Wadsworth, the charge given, and 
the refusal of the charges asked, are now assigned as error. 


S. F. Rick, Woop & Woon, and J. P. McQueen, for appel- 
lant.—Railroad companies are not responsible for the declara- 
tions or admissions of their servants, beyond the immediate 
sphere of their agency, and during the transaction of the busi- 
ness in which they are employed.—Pai/road Co. v. Stults, 15 
Amer. & Eng. Railroad Cases, 97; Dozier v. Freeman, 47 
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Miss. 747; Rives v. Plank-road Co., 30 Ala. 92; Ready v’ 
Mayor, 6 Ala. 327; Railway Co. v. Jones, 22 Wisc. 194; 1 
Brick. Digest, 63, § 160. When a person deals with an agent, 
he is bound at his peril to ascertain the extent of the agent’s 

authority.—1 Brick. Dig. 55, § 35; Gudllett v. Lewis, 3 Stew. 
93; Fisher v. Campbe il, 9 Porter, 210; Ratlroad Co. v. Sultz, 
supra; Cummins v. Beaumont, 68 Ala. 204; Van Eppes v. 
Smith, 21 Ala. 317; Powell v. Henry, 27 Ala. 612; Howe 
Machine Co. v. Ashley, 60 Ala. 496. To avoid the act of the 
agent, when he has exceeded his authority, the principal is not 
bound to give notice of his dissent.— Wright v. Evans, 33 Ala. 
104; Powell v. He nry, 27 Ala. 612. The fact that a person 
acts as the agent of another, does not prove the agency: that 
must be proved by other evidence, before it can ‘De assumed. 
Scarborough v. Reynolds, 12 Ala. 252; MeDougald v. Daw- 
son, 30 Ala. 553; Aidd v. Cromwell, 17 Ala. 648. The acts or 
declarations of a person who assumes to act as the agent of an- 
other, are not admissible as evidence against his supposed prin- 
cipal, without some independent proof of his authority or 
agency.— Wailes v. Neal, 65 Ala. 59; Bynum v. So. Pump 
Co., 63 Ala. ms Womack v. Bird, 63 Ala. 500; Railroad 
Co. v. Hawk, 72 Ala. 112. As to what notice is necessary to 
charge the principal, see Reid v. Bank of Mobile, 70 Ala. 199; 
Hinton v. Insurance Co., 63 Ala. 488 ; Salend Co. v. Ma- 
ples, 63 Ala. 601; Railroad Co. v. Stephenson, 2 Duer, 341. 
Vhen it is proposed to hold the principal liable for the unau- 
thorized act of his agent, on the ground that he did not disown 
it, it must be shown that he had knowledge of it.—Clark »v. 
Taylor & Co., 68 Ala. 453; Chapman v. Lee, 47 Ala. 148 ; 
Miller v. ae 5 of Education, 44 Cal. 166; Smith v. Tracy, 
36 N. Y. 79; Lester v. Atinne, 37 Conn. 9; Abbott v. May, 
50 Ala. 97: ; ‘o~ v. Townes, 6 Leigh, 47; Croker v. Apple- 
ton, 25 Maine, 131; Howe Machine Co. v. Ashley, 60 Ala. 498. 


Jas. B. Heap, contra.—The several exceptions to the ad- 
mission of evidence showing that Wadsworth made the con- 
tract, are not well taken, if, in the plaintiff "s whole case, there 
is evidence tending “ show that he was so authorized.— Rhodes 
v. Lowery, 54 Ala. 4. Authority to do an act necessarily 
carries with it authority to do - things essential to its accom- 
plishment.—Story on Agency, $$ 58, 85, 97; 1 Brick. Dig. 56, 
$44; Angell & Ames on Cor oy $$ 238, 284. Under the cir- 
cumstances of the ease, plaintiff was justified in contracting 
with Wadsworth, whether the latter was specially authorized 
or not.—44 Amer. Dee. 665, 669; Story on Agency, §$ 
126-28 ; Baldwin v. Ashley, 54 Ala. 82; Wharton on Agency, 
§ 159; 35 Amer. Dee. 358. No question of estoppel 2 arises. 

20 
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If there was an express contract for $75 per month, the right 
of the parties are to be determined by it. 


STONE, C. J.—The ancient rule, which bound down cor. 
porations to very strict observance of forms in the execution of 
powers conferred upon them, has been greatly relaxed. This 
has grown, in part, out of the vast increase of their numbers, 
and their adaptation to the growing wants of commerce. In 
the case of A/a. & Tenn. Rivers R. R. Co. v. Nidd, 29 Ala. 
221, this court said: * The doctrine is now well settled, at least 
in the United States, that the appointment of an agent by a 
corporation need not be evidenced by the written vote of its 
functionaries ; but that it may be inferred from the adoption 
of the acts of the agent by such functionaries, or by the cor- 
poration.” And in Angell and Ames on Corp. § 84, it is said: 
“The vote of appointment may, as an appointment of an agent 
by a natural person, be implied from the permission or accept- 
ance of his services, from the recognition or confirmation of 
his acts, or, in general, from his being held out as an authorized 
agent of the corporation. . . . If a person be employed 
for a corporation, by one who professes to act for it, and renders 
service under the agreement with the knowledge of the cor- 
porate officers, without notice from them of the employer's 

rant of authority, payment for the services can not be evaded 
by the corporation.” The rule is different, however, if the 
contract has not been executed by either party. The same 
author, and in the same section, says: * The same presumptions 
are applicable to corporations, as to natural persons.” 

Hill, the plaintiff, was depot-agent of the defendant railroad 
company at Attala. Ball was superintendent of the railroad, 
having his office at Chattanooga, its north-eastern terminus. 
Wadsworth was assistant superintendent, having his oftice at 
Birmingham, which is near the center of the line. Attala is 
between Chattanooga and Birmingham. Hill received notice 
from Ball, superintendent, notifying him to report to Wads- 
worth. He did so,when Wadsworth informed him he wished 
to transfer him to the office at Eutaw, a station lower down the 
road, and to place him in charge of the depot there. Accom- 
panying him to the latter station, he placed him in charge, 
where he remained, performing the duties of station agent, for 
more than four years. The testimony tends to show, and the 
jury must have so found, that while proceeding to Eutaw, and 
after reaching that place, Wadsworth, in answer to a question 
by Hill as to what his salary or wages would be, informed him 
it would be seventy-five dollars per month. It is not shown 
that Ball, the superintendent, ever fixed the salary, or said any- 
thing on the subject. The corporation paid Hill monthly at 
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the rate of fifty dollars per month, which he received, and gave 
therefor customary receipts in full, on the pay-rolls. There is 
testimony that he sometimes protested, and he frequently 
claimed that an additional sum of twenty-five dollars was due 
him for each month; but the corporation never conceded it to 
him. We may as well say here, as elsewhere, that the present 
record raises no legal question on the effect of these receipts 
and acquittances, nor on the effect of Hill’s continuance in the 
office, after he knew the corporation denied his right to the 
extra twenty-five dollars, monthly compensation. It was a 
mooted question of fact, whether Wadsworth promised Hill 
seventy-five dollars per month for the service he was to render 
at Eutaw. lulings of the court bearing on this question, and 
on the connected question, whether, if he made such promise, 
the corpuration was bound thereby, are the only legal questions 
this record presents. 

It is not controverted, that Wadsworth alone made the ar- 
rangement and agreement with Hill, by which the latter sur- 
rendered the service at Attala, and took upon himself the duties 
of depot-agent at Eutaw. Neither is it, nor could it, under 
the testimony, be controverted, that in this service, Wadsworth 
was acting under the authority and command of Ball, the su- 
perintendent. There is no testimony tending to show, nor is 
it pretended, that the railroad corporation had authority over 
Hill, to transfer him from one station to another, without his 
consent. We must, then, presume that he left one station, and 
took charge of another, in virtue of a contract made. That 
contract may have been express in all its terms, or it may have 
been left to implication in part. If Hill took upon himself the 
duties of the new service, at the request of the corporation, 
and performed the service, that constituted a contract, on which 
he could recover a guantum meruit, even though nothing was 
said about compensation. And it is not denied that Wadsworth, 
under Ball’s instructions, made this contract, and had authority 
to do so. Thus far, the corporation, receiving the benefit of 
Hill’s services without objection, must be held to have ratified 
Wadsworth’s act in employing him. 

The precise question sought to be raised is, not that Wads- 
worth had no authority to employ Hill, but that he had no au- 
thority to agree on the amount of his wages. We can not 
agree to this. Authority to do an act, includes the power to do 
every thing necessary and usual to its accomplishment. Power 
to employ an agent or servant, if there be no restrictive words, 
includes the authority to make a complete express contract, 
definite as to the amount of wages, as upon all other terms. 
Skinner v. Gunn, 9 Por. 305; Gaines v. Mehinley, 1 Ala. 
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446; Cocke v. Campbell, 13 Ala. 286; Story on Ageney, $$ 5% 

85, 97, 102. 

Under the foregoing principles, there is no error in this 
record. What Wadsworth said and promised while negotiating 
with Hill, and up to the completion of the appointment, was 
clearly legal, as furnishing evidence of the terms of the con- 
tract declared on. And the charge of the court, given and 
excepted to, lays down the law precisely as we have declared it 
above. 

The tenth charge asked, in view of the principles of law de- 
clared above, was inapplicable and misleading, and was rightly 
refused on that account.— Callan v. McDaniel, 72 Ala. 96. 

Afitirmed. 


Townsend v. Brooks. 
Statutory Trial of Right of Property in Cotton. 


1. Form and sufficiency of verdict; CIS ssing valu of property in cron: 
troversy.—On the trial of a statutory claim suit, the issue being found 
against the claimant, the statute requires that the jury must, ‘‘ as far as 
practicable, assess the value of each article separately at the time of 
trial’’ (Code, § 3343); and where the property consists of several bales 
of lint-cotton, and several thousand pounds of seed-cotton, the value of 
each kind should be assessed separately, though it is not necessary that 
each bale should be assessed separately, when no difference in the qual- 
ity of the cotton is shown. 

2. Form of judgment.—The judgment, following the verdict, should 
specify the separate value of the several articles; and where the claim 
was interposed to property on which an attachment had been levied, the 
judgment should declare the property ‘‘ subject to the levy of the attach- 
ment, and that it be condemned to the satisfaction of the judgment, if 
one is obtained ;’’ but, when the levy is made under an execution, it is 
sufficient if the judgment declares that the property be ‘‘ condemned to 
the satisfaction of the plaintiff’s debt.’’ 

3. Statutory lien of agricultural superintendent, as against purchaser 
of crops.—The statutory lien of an agricultural superintendent, on the 
crops raised under his supervision during the year (Code, § 3482), must 
prevail against any purchaser with notice, actual or constructive; and if 
the purchaser has knowledge of the relation or employment of the super- 
intendent, and of the fact that the crops were raised under his super- 
vision during the year, he is chargeable with constructive notice of the 
lien. 

4. Sale in payment of debt; delivery, and agreed price.—A delivery 
of personal property, in absolute payment of a debt, may pass the title, 
and consummate the contract, if so intended by the parties, although no 
specific price was agreed on; the law assuming that the price was to be 
fair and reasonable, or that it was to be the amount of the specific debt. 
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Apreat from the Circuit Court of Limestone. 

Tried before the Hon. H. C. Speake. 

The record in this case shows that, on the 17th February, 
1883, Edward I. Brooks, the appellee, sued out an attachment 
against the crop of cotton raised under his supervision, during 
the year 1882, as superintendent of two plantations in said 
county, belonging to John B. McClellan ; that this attachment 
was levied by the sheriff, on the same day, on seventeen bales 
of cotton and about 4,800 pounds of cotton in the seed ; that 
a claim to this property was thereupon interposed by B. M. 
Townsend, claiming under a purchase from said McClellan, and 
bond given for a trial of the right of property; and that an 
issue was thereupon made up between the parties, under the 
direction of the court, and submitted to a jury, who returned 
a verdict in these words: * We, the jury, find the issues in 
favor of the plaintiff, and assess the value of the property at- 
tached at the sum of eight hundred dollars ;” whereupon the 
court rendered judgment, “that the said property, to-wit, the 
cotton levied on under the attachment, be, and the same is 
hereby, condemned to the satisfaction of plaintiff's debt.” The 
laintiff claimed $500 as his wages under the contract with 
MeClellan, but the record does not show that he had recovered 
a judgment in the attachment suit. 

On the trial of the claim suit, a bill of exceptions was re- 
served by the claimant, which purports to set out all the evi- 
dence adduced. There was no dispute as to the plaintiff's 
contract of employment with McClellan, nor of the fact that 
the cotton in controversy was raised under his management 
and supervision, during the year 1882, on McClellan’s planta- 
tion. Said McClellan, being introduced as a witness for the 
plaintiff, thus testified, on cross-examination by the claimant: 
“T sold my entire crop of cotton, produced upon said planta- 
tion in 1882, to Maj. B. M. Townsend, in payment of a debt of 
$6,000, or $7,000, which I owed him. I turned the crop over 
to him in October or November, 1882, and notified plaintiff 
that I had done so.” The witness further testified, on re-exam- 
ination by plaintiff : “I don’t know whether you would call it 
asale or not. I owed Townsend the debt. He had furnished 
the money with which to make the crop, and held a mortgage 
upon it. I found, in the fall of the year, that I could not 
gather my crop; and I turned it over to said Townsend, in 
liquidation of the debt I owed him, and for which he held the 
mortgage. No price was agreed on at the time the crop was 
delivered to Townsend, and | do not now remember when he 
gave me credit for the cotton. Something was said about my 
owing Brooks, but I do not remember exactly what.” A wit- 
ness for the claimant, who, as his agent, took charge and control 
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of the crop on the plantation, in October, or November, 1882, 
under an order from McClellan, testified: ‘ Plaintiff surren- 
dered everything to me, without objection, and said nothing 
about McClellan owing him, nor about his having a lien on the 
crop for unpaid wages.” 

The claimant asked the following charges to the jury: 1. 
“If the jury find, from the evidence, that plaintiff delivered 
the cotton on MeClellan’s place, including the cotton now in 
controversy, to the claimant or his agent, without disclosing 
the fact that he had or claimed a lien upon it, then they should 
find for the claimant.” 2. “If the jury find, from the evi- 
dence, that the cotton had been delivered by said McClellan to 
Townsend, prior to the levy of the attachment, in satisfaction 
of a debt due from said McClellan to said Townsond, then 
their verdict should be for the claimant.” The court refused 
each of these charges, and the claimant excepted to their 
refusal. 

The refusal of the charges asked, the insufficiency of the 
verdict and judgment, and other matters, are now assigned as 
error. 


W.R. Francs, for the appellant, cited Code, § 3343; 2 Brick. 
Digest, 171, $ 129; 2 7b. 481, § 102; Seamans v. White, 8 


Ala. 656; Shealy & Finn v. E lwards, 73 Ala. 179; Tuttle v. 
Walker, 69 Ala. 174. 


Jas. Benacu, contra, cited Hussey v. Peebles, 53 Ala. 435; 
Boswell & Woolley v. Carlisle, Jones & Co., 55 Ala. 554; 
Hudson, Kennedy & Co. v. Vaughan, 57 Ala. 612; Lehman, 
Durr & Co. v. Warren & Burch, 53 Ala. 538 ; ; Dyer v. Aber- 
crombie, 57 Ala. 497: Crosby v. Hutcheson, 53 Ala. 5; 1 Brick. 
Digest, 796-7, $$ 11, 13, 19, 50, 54. 


SOMERVILLE, J.—Upon a trial involving the right of 
property which is levied on by execution or attachment, the 
statute provides that, if the jury subject the property to the 
payment of the execution or debt, “they must, as far as prac- 
ticable, assess the value, at the time of trial, of each article sepa- 
rately.” —Code, 1876, § 3343. The statute is the same in refer- 
ence to actions of detinue, involving the recovery of property un 
specie.—Code, § 2944. These provisions are manifestly for the 
mutual benefit and protection of the parties litigant, in the 
event of a failure to produce any portion of the property which 
is condemned, or recovered én specie, as the case may be. The 
assessment of values must, as far as practicable, be sutticiently 
certain to enable the court to fix the liability of the party, who, 
being in possession of the property, makes default by failing or 
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refusing to have any part of it forthcoming in obedience to 

his legal duty. 

We are of opinion that, under this rule, the verdict of the jury 
should have assessed separately the value of the int-cotton, 
shown to be seventeen bales in number, and of the seed-cotton, 
shown to have been about forty-eight hundred pounds in weight. 
The various bales of cotton need not have been separately 
valued at so much per bale, unless the quality was of dif- 
ferent classifications, and this is not shown to be the case by 
the evidence.— //aynes v. Crutchfield, 7 Ala. 189; Backner v. 
Haggin, 3 Monr. Rep. 59; Bell v. Pharr, Lb. 807. The judg- 
ment, following the verdict, is necessarily erroneous in the 
foregoing particular, and it must be reversed. 

It is proper to add, that the form of the judgment, more- 
over, as shown by the record, is not precisely cerrect. It ad- 
judges that the property levied on be “condemned to the 
satisfaction of the plaintiff's debt.” If the levy had been 
under execution, where the amount of the debt was already 
reduced to judgment, no objection, perhaps, could be sustained 
to the judginent in its present form, so far at least as concerns 
this defect. It should properly have declared the property in 
controversy “subject to the levy of the attachment, and that it 
be condemned to the satisfaction of the judgment, if one is 
obtained.”—Seamans v. White, 8 Ala. 656; Langworthy v. 
Goodall, Mc Lester & Co., at present term. 

The principles of law which are to govern this case upon 
another trial, if the evidence remains unchanged, are few and 
simple. 

If the plaintiff was a superintendent of defendant’s planta- 
tion, having been employed by him for the current year, 1882, 
he would have a lien upon the crops grown or raised on such 
place during that particular year, in and about which he was 
employed, to the extent of his hire or wages due for services 
rendered during the current year in the capacity of an agri- 
cultural superintendent.—Code, § 3482. And this lien, which 
is given by statute, will prevail against any purchaser of such 
crops, unless it be a purchaser for value without notice of such 
lien.—Seaife v. Stovall, 67 Ala. 237. 

Actual knowledge of the lien is unnecessary to charge such 
purchaser with notice. It is sufficient if he have knowledge 
of facts caleulated to put him upon inguiry. And a knowledge 
by the purchaser of the relation between the landlord and 
superintendent—as employer and employee for the current 
year—and of the further fact that the cotton purchased was 
raised or grown upon the particular premises where the plain- 
tiff was employed as such superintendent—a knowledge, we 
repeat, of these two facts, would be sufficient to charge the 
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purchaser with constructive notice of the existence of plain- 
tiff’s lien, as well as the extent of it—ZLomaxr v. LeGrand & 
Co., 60 Ala. 537. 

The evidence tends to show that the cotton was delivered to the 
claimant, Townsend, in absolute payment of a debt due to him 
by the defendant, McClellan. If the intention of the parties 
was, that this act of delivery should pass the title, the sale 
might be complete, — no absolute price was agreed on 
between them. The law would assume, that the price was to 
be a fair and reasonable one; or, if the delivery was in pay- 
ment of a re _— the amount of this debt would consti- 
tute the price. a& Finn v. Hdwards, 73 Ala. 175. 
This sale, how wer, as we have before indicated, would avail 
nothing as against the plaintiff, if Townsend bought with 
notice, either actual or constructive, of the plaintiff's lien, as 
given him by the statute. 

We need not eriticize the charges of the court, in the light 
of these principles. The judgment must be reversed, for the 
error first suggested, which is accordingly done ; and the cause 
is remanded. 





Sharp v. Sharp. 


Bill in Equity by Ward, against Personal Representatives and 
Heirs of Deceased Surety on Guardian's Official Bond. 


1. Decedent's estate; removal of administration into equity, and sale of 
lunds.—The Chancery Court, when it takes jurisdiction of the adminis- 
tration of a decedent’s estate, takes the estate in its condition at that time, 
and is governed by the laws regulating the administration of estates in 
the Probate Court; and following its own practice, it will decree a sale 
of lands when necessary, and when, in similar cases, the Probate Court 
would have had jurisdic tion to order a sale. 

2. Sale of decedent’s lands for payment of debts.—The Pr obate Court 
has jurisdiction to order a sale of an intestate’s lands in two cases only— 
(Ist) for the payment of debts, and (2d) for distribution; and a sale ‘for 
the payment of debts can only be ordered on averment and proof that the 
persunal property is insufficient for that purpose. 

3. Same; averments of petition (or bill) as to insufficiency of personal 
property.— An averment in the petition asking a sale (ora bill in equity 
for the same purpose), that the petitioner ‘* is not informed as to whether 
the property of which said 8. died possessed will be sufficient to pay her 
said claim, but believes that, after the expenses of administration have 
been deducted, it will not be. suftici ient, and that it will be necessary to 
sell said lands,’’ is not equivalent to an averment that the personal prop- 
erty is insufficient (Code, § 2447), and does not authorize an order to sell 
the lands for that purpose. 

4+. Payment of debts ; bill by creditor.—A decedent’s entire estate, over 
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and above the exemptions allowed by law, is charged with the payment 
of his debts; and creditors who have not acquired a lien in his life-time, 
or Whose debts are not made preferred claims, stand on an equality, and 
must be paid pari passu, if their claims are presented within the time 
allowed by law (Code, §§ 2429-30) ; hence, one creditor can not maintain 
a bill in his own name, for the payment of his debt alone, nor otherwise 
acquire preference over other creditors of equal degree. 

5. Subjecting lands descended or devised to payment of debts, under bill 
by ereditor.—When a guardian has died insolvent, not having made a set- 
tlement of his guardianship, a bill in equity by the ward, seeking to es- 
tablish and enforce her claim, against the estate of a deceased surety on 
his official bond, does not fall within the principle declared in Scolt v. 
Ware (64 Ala. 174), as to the averment and proof necessary to sustain a 
bill by a creditor seeking to subject lands descended or devised to the pay- 
ment of his debt; but, under such a bill, the complainant can not 
have a decree for the sale of lands, until her debt has been ascertained 
and established by a decree conclusive on the heirs; nor is she entitled 
to exclusive payment out of the legal assets, over preferred claims, or 
creditors standing on an equality with her. 

6. Fraudulent conveyance; when creditor without lien may impeach. 
A creditor without a lien, or by simple contract only, can not maintain a 
bill in equity to reach and subject property fraudulently conveyed by his 
deceased debtor, without averment and proof of a deficiency of legal 
assets. 

7. Lands purchased by husband, for and in name of wfe ; liability to 
his debts —Where lands are purchased by the husband entirely on credit, 
and a conveyance taken in the name of the wife, with a mortgage on the 
lands to secure the payment of the agreed price ; and the purchase-money 
is afterwards paid, partly with the proceeds of crops raised on the lands 
by tenants, and partly by the wife after the death of the husband; the 
lands can not be subjected by creditors to the payment of his debts. 


Aprrat from the Chancery Court of Montgomery. 

Heard before the Hon. Jno. A. Fosrer. 

The bill in this ease was filed on the 10th September, 1881, by 
Lucinda J. Sharp, who was a daughter of William M. Sharp, de- 
ceased, against the personal representative of her deceased guar- 
dian, Josephus P. Sharp, and against the personal representa- 
tive, widow and children of Samuel M. Sharp, deceased, who 
was a surety on the official bond of said guardian. Its object and 
prayer was—Ist, to remove the guardianship from the Probate 
Court, and compel a settlement of the accounts in the Chancery 
Court ; 2d, to condemn the money and property in the hands 
of the administrator of said Samuel M. Sharp, so far as neces- 
sary, to the payment and satisfaction of the amount which, on 
the settlement of the guardian’s accounts, might be fonnd due to 
the complainant ; 3d, if any balance should remain unpaid, to 
sell for its satisfaction a tract of land containing eighty acres, 
which was claimed as a homestead by the widow and children 
of said Samuel M. Sharp; and, 4th, if any balance still remained 
unpaid, to subject to its satisfaction, by a sale under the decree 
of the court, a tract of land which said Samuel M. bought, in 
the name of his wife, from W. P. Vanderveer, and which said 
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Vanderveer conveyed to Mrs. Sharp after the death of her 

husband. 

The complainant’s father died in October, 1857, and letters of 
administration on his estate were duly granted to said Josephus 
P. Sharp ; and on the settlement of the accounts of said admin- 
istrator, two decrees were rendered against him in favor of the 
complainant—one for $80, rendered on 2d October, 1880, on the 
settlement of his tirst administration ; and the other for $309.40, 
rendered on the 10th March, 1870, on final settlement of his 
accounts under a second appointment. On the 14th June, 
1870, said Josephus P. Sharp was appointed, by the Probate 
Court of said county, guardian of the complainant ; and he gave 
bond for the faithful discharge of his duties, with Samuel M. 
and Wade I. Sharp as his sureties. Said Josephus P. died, as 
the bill alleged, “in the early part of the year 1871, insolvent 
and intestate,” never having settled his guardianship, nor ae- 
counted to the complainant in any manner for the money due 
on said two decrees in her favor. Letters of administration on 
his estate were granted on the 29th March, 1871, to Wade H. 
Sharp and W. J. Wilson ; the latter of whom was still acting 
as administrator when the bill was filed, and was made a de- 
fendant as such representative ; while it was alleged that said 
Wade H. Sharp, who was also og on the guardian’s official 
bond, “died since the 29th Mareh, 1871, intestate and insolvent, 
and no administration has ever ba granted on his estate.” 
Samuel M. Sharp, the other surety on the guardian’s bond, 
died in October, 1879, intestate, leaving a widow and two in- 
fant children ; and letters of administration on his estate were 
granted on the Ist September, 1881, to Frank A. Hall, who was 
made a defendant to the bill in his representative capacity. 

The bill alleged that said Samuel M. Sharp owned, at the 
time of his death, personal property of value less than $1,000, 
and a tract of land containing eighty acres, on which he did not 
reside ; that the widow collected and retained the personal 
property, claiming it as her own, and none of it had gone into 
the possession of the administrator. As to the lands purchased 
from Vanderveer, and conveyed to Mrs. Martha Jane Sharp, 
the wife of said Samuel M., the bill averred that the purchase 
was made by said Samuel M., in the name of his wife, with the 
intent to defraud the complainant, and to prevent her from 
subjecting the lands to the payment of her demand ; and that 
the purchase-money was paid by him, or was paid out of the 
_ proceeds of the crops raised on the lands. The bill contained, 
also, an allegation in these words: ‘ Your oratrix is not in- 
formed as to whether the property which the said Samuel M. 
Sharp died possessed of will be sufficient to pay her said claim, 


but believes that said property, by itself, after the expenses of 
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administration have been deducted, will not be sufficient to sat- 

isfy her claim, and that it will be necessary that the property 

now claimed by the said Martha Jane, and by the said Mary 

Ann Sharp, shall be sold, and subjected to the payment of her 

said claim.” 

Wilson, the administrator of Josephus P. Sharp, filed an 
answer, in which he pleaded the statute of non-claim as a de- 
fense against the complainant’s demand. Hall, the adminis- 
trator of Samuel M. Sharp, filed a formal answer, requiring 
proof of the allegations of the bill, and alleging that he did 
not know whether his intestate’s estate was solvent or insolvent. 
An answer was tiled by Mrs. Martha Jane Sharp, in which she 
claimed a homestead in said eighty acres of land of which her 
husband died seized and possessed, and also claimed the per- 
sonal property as exempt to her and her children; and she 
claimed the lands conveyed to her by Vanderveer, alleging that 
the purchase was made, on credit, for her and in her name, and 
that the purchase-money was paid in cotton raised on the lands. 
She pleaded the statute of non-claim, insisting that the complain- 
ant’s demand was discharged, as against her lands and her hus- 
band’s estate, by the failure to make due presentation to the 
administrator of Josephus P. Sharp; and she demurred to the 
bill, beeanse of the failure to aver such presentation, and be- 
cause of the failure to aver that the estate of Samuel M. Sharp 
was insolvent, and because it was multifarious. Mary Ann 
Sharp adopted the answer, demurrer and plea of said Martha 
Jane Sharp. 

The chancellor overruled the demurrer and the plea, and, on 
final hearing on pleadings and proof, rendered a decree for the 
complainant, granting relief as praved in the bill. 

The appeal is sned out by Mrs. Martha Jane Sharp, who here 
assigns as error the overruling of her demurrer to the bill, and 
the tinal decree; and the other defendants below join in her 
assigninents of error. 


Troy & Tompktys, with whom were Suaver & Hurcneson, 
and H. H. Hart, for appellants.—(1.) The claim asserted by 
the bill is not only barred, as against the estate of the deceased 
guardian, by the failure to present it to his personal representa- 
tive within the time allowed by law, but it is thereby extin- 
guished.—Code, § 2568; Fretwell v. McLemore, 52 Ala. 139. 
If it is still a subsisting demand against the estate of the surety, 
then, on being paid by the surety, or out of his estate, it may 
be again presented as a valid claim against the estate of the 
principal, and the purpose of the statute be thereby thwarted. 
The cases decided under the old statute. which only barred the 
remedy, have no application. The creditor has lost his demand 
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by his own laches.——Brandt on Suretyship, § 384; @7/lespie », 
Darwin, 6 Heisk. 21; 2 La. Ann. 427. (2.) The bill is multi- 
farious. It seeks to remove the guardianship from the Probate 
Court, and to compel a statement and settlement of the guar- 
dian’s accounts by his administrator, against whom no decree 
ean be rendered ; to compel payment of the amount found due, 
out of the assets belonging to the estate of the surety, and, if 
necessary, to sell his lands for that purpose ; and to set aside al- 
leged fraudulent conveyances. That such a bill is multifarious, 
see Felder v. Davis, 17 Ala. 418; State Bank v. Ellis, 30 Ala. 
478; Quarles v. Grigsby, 31 Ala. 172; Johnson v. Parkinson, 
62 Ala. 456; Story’s Eq. Pl. ss 280-81. (3.) The bill is with- 
out equity, in seeking to enforce payment of a debt out of 
lands descended, when it is not averred that the estate is in- 
solvent, or that the complainant has exhausted his legal remedies. 
Scott v. Ware, 64 Ala. 174. It is filed, too, against an admin- 
istrator, nine days after the grant of letters to him; and a 
decree is rendered against him before the expiration of eighteen 
months.—Code, § 2614. (4.) The lands sold and conveyed by 
Vanderveer belong to the statutory estate of Mrs. Sharp, and 
can not be subjected to the payment of her husband’s debts. 
Cowles v. Marks, 53 Ala. 499; Prout v. Hoge, 57 Ala. 28; 
Wimbish v. B. & L. Association, 69 Ala. 575. 


Warts & Sons, contra.—(1.) The liability of the obligors on 
the guardian’s bond is joint and several, and the surety is not 
discharged by the failure to present the demand as a claim 
against the estate of the deceased prinecipal.—MeBroom v. 
Governor, 6 Porter, 33: Cawthorn v. Weisinger, 6 Ala. 716; 
Inge v. Br. Bank, 8 Porter, 108; Evans v. Evans, 16 Ala. 
465; Minter & Gayle v. Br. Bank, 23 Ala. 762; Chapin ». 
Livermore, 13 Gray, 561; Ashby v. Johnston, 23 Ark. 163; 
Johnson v. Bank, 4 Sm. & Mar. 165; Marshall v. Hudson, 
9 Yerger, 63; Roberts v. Calvin, 3 Grat. 358; Herr v. Bran- 
don, 2 How. Miss. 910; People v. Jansen, 7 Johns. 331; 
Humphreys v. Crane, 5 Cal. 173. (2.) The bill is not multifa- 
rious.— Kennedy v. Kennedy, 2 Ala. 573; Allen v. M. & W. 
P. Railroad Co., 11 Ala. 487. (3.) The right of a simple 
contract creditor to file a bill to set aside a fraudulent convey- 
ance, and subject the property to the payment of his antecedent 
debt, is well established.—Code, § 3886 ; Zelnicker v. Brigham 
& Co., 74 Ala. 598; Evans v. Welsh, 63 Ala. 250. (4.) The 
complainant being a creditor of Samuel M. Sharp at the time 
he bought the lands from Vanderveer, they are liable for her 
debt, unless it was clearly shown (what is not pretended) that 
the money of Mrs. Sharp was used in paying for them. —/at- 
terson v. Campbell, 9 Ala. 933; Rives v. McGintry, 10 Ala. 
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138; Simerson v. Bank, 12 Ala. 205; Pickett v. Pipkin, 64 
Ala. 520; Sims v. Gaines, 64 Ala. 392; Harrell v. Mitchell, 
61 Ala. 278; Hubbard v. Allen, 59 Ala. 283; Horn v. Wyatt, 
60 Ala. 297. This principle is recognized by other courts, in 
the following cases: Scitz v. Mitchell, 4 Otto, 580; Gamber v. 
Gamber, 18 Penn. St. 363; Black v. Nease, 37 Penn. St. 433 ; 
Connors v. Connors, 4 Wise. 131: Flliott v. Bentley, 17 Wise. 
591; Duncan v. Poselle, 15 Iowa, 501; Cramer v. Raiford, 
17 N. J. Eq. 867; Boyd v. Montague, 73 N. Y. 498; Keeney 
vy. Good, 21 Penn, St. 349; Gerry v. Gerry, 11 Gray, 381; 
Hoyt v. White, 46 N. H. 45. 


CLOPTON, J.—When a court of equity takes jurisdiction 
of the administration of an estate of a decedent, the court 
takes the estate in its condition at the time of taking jurisdic- 
tion, and is governed by the laws regulating and controlling 
the sales of property, payment of debts, and settlement of ad- 
ministrations, which are applicable to the administration of 
estates in the Probate Court. Following its own practice, the 
court will decree a sale of lands, when necessary, and when, in: 
similar cases, a court of probate would have had jurisdiction to 
order a sale-— Bragg v. Beers, 71 Ala. 151; Hall v. Wilson, 
14 Ala. 295; Wilson v. Crook, 17 Ala. 59. The Probate 
Court has jurisdiction to order a sale of the lands of an intes- 
tate, in only two cases—for the payment of debts, and for dis- 
tribution; and an order of sale for the payment of debts can 
not be made, unless there is an averment and proof that the 
personal estate is insufficient therefor.—Code, $$ 2447, 2448, 
2449. These statutory provisions govern a court of equity, 
when it has taken jurisdiction of an estate, and it is being ad- 
ministered in that court. 

The averment of the bill is, that complainant “is not in- 
formed as to whether the property, which the said Samuel M. 
Sharp died possessed of, will be sufficient to pay her said claim,” 
but Je//eves it is insufticient. This is not an averment, nor the 
equivalent of an averment, that the personal estate is insuffi- 
cient to pay the debts. The bill was filed ten days after the 
appointment of the administrator of Samuel M. Sharp, and in 
less than eighteen months thereafter a decree was rendered, by 
which the administrator was ordered to pay to the register, for 
the use of the complainant, any moneys of the estate he may 
have in his possession, not exceeding the amount ascertained to 
be due complainant, after deducting the costs and the expenses 
of the administration ; provided the debt of complainant is the 
only debt presented to him within eighteen months after his 
appointment; and for any balance due to complainant, the reg- 
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ister was ordered to sell the lands admitted to belong to Samuel 
M. Sharp. 

The decree was made before the expiration of the time in 
which creditors are required to present their claims, and of the 
time allowed an administrator to ascertain the condition of the 
estate, or before he can be compelled to make settlement, and 
without an ascertainment of the debts of the estate, or of its 
condition, or what amount, if anything, is due to complainant. 
The validity of the claim of complainant is dependent on a 
settlement of the guardianship of Josephus P. Sharp, as her 
guardian. If, on the reference ordered, the register should 
find an amount due, his report remains subject to exceptions, 
and is not final until confirmed. A decree of sale was made, 
without a judicial finding of either of the facts preceding and 
necessary to a sale of lands for the payment of debts—the ex. 
istence of debts, and the insufficé vency of the per sonal estate Sor 
their payment. 

By our statutes, all the estate of a decedent, whether real or 
personal, other than the exemptions provided by the law, is 
charged with the payment of his debts. The only restriction 
is, that resort must be first had to the personal estate. Cred- 
itors, not having a lien created in the lifetime of the deceased, 
or whose claims are not founded on the considerations for 
which a preference is given by statute, stand pari passu. One 
can not, by any proceedings, acquire a preference; his right 
being to participate in the assets, real and personal, equally 
with the other creditors. The corollary from these statutory 
provisions is, that the rule in the English Court of Chancery 
—that a single creditor of an estate can bring a bill for the 
payment of his own debt only, and for this purpose have a 
discovery of assets—does not prevail in this State. The bill, 
in such case, must be a‘ereditors’ bill, on which the assets may 
be marshalled and applied for the benefit of all, a due admin- 
istration of the estate had, and a final settlement made,— 
thus preventing a multiplicity of suits, and unnecessary and 
expensive litigation.—Scott v. Ware, 64 Ala. 174. The bill is 
brought by a ‘single creditor for the payment of her debt only, 
without allegation that there are no other claims, entitled to 
share equally, and no claims for funeral expenses, expenses of 
last sickness, or other considerations, for the payment of which 
the statute provides a preference ; and a decree is made for the 
payment of complainant’s debt, without regard to the existence 
of any such preferred claims, except the costs and expenses of 
administration. 

The bill is filed for the purpose of subjecting to the com- 
i demand, not only the personal estate, but also the 


and descended to the heirs. It may be conceded that the case 
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does not fall within the principle held in Scott v. Ware, supra, 
where it is said: “ Before a creditor can obtain the assistance 
of a court of equity, to subject lands descended, or lands de- 
vised, to the satisfaction of his demand, he must have estab- 
lished his debt by a judgment at law, and eshausted his legal 
remedies; and there must be averment and proof of a want of 
personal assets, and of the insolvency of the personal repre- 
sentative, and the sureties on his bond, if any he has given.” 
Her demand being founded on the liability of a surety on the 
official bond of her guardian, who died insolvent, the com- 
plainant had a right to come into a court of equity to establish 
it; and the jurisdiction having attached, the court will grant 
all the relief to which she is entitled, and settle the entire liti- 
gation between the parties, notwithstanding she may have a 
remedy at law as toa part. But this does not entitle her to an 
order for the sale of the land, until her debt has been estab- 
lished by a decree of the court, conclusive on the heirs; nor 
does it entitle her to exclusive payment out of the legal assets, 
if there are preferred claims, or other creditors having a right 
to an equal participation. 

sy the bill, the complainant seeks, also, to subject lands, 
alleged to have been fraudulently conveyed to his wife, by the 
procurement of the deceased debtor. Before a simple-contract 
creditor can come into a court of equity, to subject property 
fraudulently conveyed by a debtor, who has since deceased, 
there must be averment and proof of a deficiency of legal 
assets to satisfy his demand. Without such averment, the bill 
is without equity. Sucha case belongs to that “class of cases 
dependent upon the jurisdiction of the court over the adminis- 
tration and marshalling of the estate of deceased persons, in 
which the court was accustomed to intervene for the relief of 
creditors, though judgments at law had not been obtained, if a 
necessity existed; and the necessity existed, when there was a 
deficiency of other assets for the payment of debts.”—State 
Bank v. Filis, 30 Ala. 478; Lehman v. Meyer, 67 Ala. 396 ; 
Cawthorn v. Jones, 73 Ala. 82. There is an absence of both 
averment and proof of a deficiency of /egal assets, real and 
personal, for the payment of the debt. 

The lands, claimed to have been fraudulently conveyed, were 
purchased from Vanderveer by the deceased debtor, for and in 
the name of his wife, entirely on a credit. A conveyance was 
made to the wife, and a mortgage was taken on the lands to 
secure the payment of the consideration, which was payable, in 
several annual installments, in cotton. Our attention has been 
specially called to the case of Aeeney v. Good, 21 Penn. St. 
349. That case involved a question of fraud in fact, and the 
court held the arrangement between the husband and wife “ too 
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unsubstantial, and too easily shammed, to be at all satisfactory.” 
The real estate, on which there was a distillery, was purchased 
by the wife on a credit, except a small amount, and by agree. 
ment the wife appointed the husband her agent to manage the 
farm and the distillery, for which she was to pay him twenty 
dollars per month. There was no evidence that the purchase- 
money was paid with funds of the wife. The court held that, 
“no agreement of the husband and wife about the property of 
either, whether it be made in writing or by parol, can avail 
against creditors, without proof which will render the fact in- 
dubitable, that it was hers independent of all agreement be- 
tween themselves.” We are not prepared to disagree to this 
legal proposition, if it were applicable to the case before us. 

We do not understand that any question of actual fraud is 
really involved, other than it is insisted the lands were paid for 
with the earnings of the husband and wife. It clearly appears 
that the payments for the land were made with cotton, grown 
on the premises by tenants principally, and some of the pay- 
ments were made by Mrs. Sharp after the death of her husband. 
No funds or earnings of his assisted in paying for the lands. 
The question raised on these facts is, are the lands, by law, the 
property of the wife, or of the husband‘ This is not an open 
question. At common law, the wife, during coverture, could 
make a valid purchase, and accept a valid conveyance of real 
estate. If she purchased an estate in fee, the conveyance was 
good, unless it was avoided by the husband in some mode de- 
elaring his dissent, or disagreed to by the wife after the hus- 
band’s death. If the estate was purchased with the coneur- 
rence of the husband, the purchase and conveyance remained 
valid during coverture, and could be disattirmed only by the 
wife, and after her coverture. The husband, having once 
given his consent, could not revoke it, and the wife was inea- 
pable to disaftirm during coverture. The husband consented 
to the purchase by Mrs. Sharp. The conveyance to her, and 
the mortgage to secure the consideration agreed to be paid, be- 
ing coutemporaneously executed, created in her an estate on 
condition, which became absolute on the payment of the full 
consideration. These principles are clearly and distinctly held 
in Marks v. Cowles, 53 Ala. 449. And in Prout v. Hoge, 57 
Ala. 28, it is said: “The original agreement for the purchase 
of the premises provided for a conveyance to the wife, on the 
payment in full by her of the purchase-money. This agree- 
ment certainly created in the wife an equity. This equity of 
' the wife was her statutory separate estate, incapable of aliena- 
tion, except in the mode prescribed by the statute.” — Wimbish 
v. Montg. M. B. & L. Asso., 69 Ala. 575. 


By our statutes, “all property of the wife, held by her pre- 
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vious to the marriage, or which she may become entitled to 
after the marriage in any manner, is her separate estate.” “Jn 
any manner” includes any purchase and conveyance valid in 
law, and sufficient to vest in her an estate. The creditors of 
the husband suffer no loss or damage. The property in the 
hands of the wife’s vendor was not subject to their demands. 
The labor and attention of the husband, bestowed in its man- 
agement, was the discharge of a duty, imposed by the statute 
upon him as trustee; and the rents, income and profits were 
not subject to the debt of complainant. The lands purchased 
from Vanderveer became the property of Mrs. Sharp, and are 
not subject to her husband’s debts. 
Reversed and remanded. 


Mobile Mutual Insurance Co. v. Cleve- 
land. 


Application for Mandamus to Circuit Clerk, on refusal to 
accept Attachment Bond. 


1. Waiver of defects in appeal or transcript.—After a joinder in error, 
anda submission of the cause, without objection to the appeal or the 
transcript, this court will not consider any question raised in the briefs 
of counsel, as to the regularity of the appeal, or of the certified tran- 
script. 

2. When mandamus lies to clerk, in matter of approving attachment 
bond.—In approving an attachment bond, the clerk to whom it is ten- 
dered acts in a quasi judicial capacity ; and when he refuses to approve 
it, either because he considers the sureties insuflicient, or for no assigned 
reason, his refusal will not be controlled or reviewed by mandamus; but, 
when he refuses to act on the bond tendered, or bases his refusal to ac- 
cept it on a specified reason which is insufficient in law, mandamus will 
lie, not to compel his approval, but to require him to pass upon the suffi- 
ciency of the bond without regard to the supposed defect. 

3. Sureties on attachment bond; residence in county not required.—There 
is no statutory provision which requires that the sureties on an attach- 
ment bond shall be residents of the county in which the bond is 
taken; and the clerk has no authorty to reject a bond, because the sure- 
ties are not residents of the county. 


Aprpeat from order and judgment rendered by Hon. Wm. E. 
Crarkk, presiding judge of the first judicial circuit, sustaining 
a demurrer to a petition filed by the appellant, asking for a 
mandamus to C. B. Cleveland, as clerk of the Circuit Court of 
Marengo county, requiring him to approve an attachment bond, 
which had been tendered by the appellant for his approval, in 


21 
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a case pending in said court, wherein said appellant and peti- 
tioner was plaintiff, and Askew Brothers were defendants. 

On the filing of the petition, an order was made by Judge 
Clarke, dated “at chambers, St. Stephens, Washington county, 
April 7th, 1884,” requiring the said Cleveland to appear before 
him, “at the court-house in Mobile, on Monday, May 12th, 
1884, at 12 o'clock, m.,” and show cause why a writ of man- 
damus should not issue as prayed. The defendant appeared on 
the day specified, and demurred to the petition, on the ground 
that his action in refusing to approve the bond was not subject 
to review or control by the court; and the demurrer was sus- 
tained by Judge Clarke, in an order which purports on its face 
to have been made “ at the court-house in Mobile, May 12th, 
1884.” The petitioner appealed from this order (Code, § 3923), 
and here assigns it as error; and there was a joinder in error 
by the appellee. The material facts of the case are stated in 
the opinion of the court. 


Gro. G. Lyon, for appellant, made these points: (1.) There 
is no statutory provision which requires that the sureties on an 
attachment bond shall be residents of the county in which the 
bond is taken, and the clerk has no authority to impose sueh 
qualification. (2.) The clerk admits the sufficiency of the bond 
in all other respects, and places his refusal to accept it on the 
single ground that the sureties are not residents of the county ; 
and this action deprives the appellant of a clear legal right, for 
which mandamus is the appropriate remedy.—36 Ala. 260; 
52 Ala. 98; 14 Ind. 98; Moses on Mandamus, 42: 50 How. 
Pr. (N. Y.) 500. (3.) The transcript is properly certitied by the 
defendant, as clerk of the Circuit Court of Marengo; and any 
defects in it, or in the appeal, are waived by the joinder in 
error.— Thompson vw. Lea, 28 Ala. 453. 


R. E. Crarke, contra.—(1.) The record shows that the ap- 
plication was heard and decided in Mobile, while the transeript 
is certified by the cirenit clerk of Marengo. The statute re- 
quires that it shall be made up and certified by the clerk of the 
court where the application is heard.—Code, § 3924. (2.) The 
order of the Circuit Court of Marengo, under which the bond 
is said to have been tendered, is not made an exhibit to the pe- 
tition, nor otherwise made a part of the record ; and this court 
can not, in its absence, know that any such order existed. (3.) 
If the case is properly presented here, the petitioner is not, on 
the facts stated, entitled to a mandamus. The approval of the 
bond is the exercise of a judicial function.—Stevenson v. O' Hara, 
27 Ala. 362; Matthews, Finley & Co. v. Sands & Co., 29 Ala. 
136; Ze parte Harris, 52 Ala. 87; Vann & Waugh v. 
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Adams, 71 Ala. 475. When mandamus is invoked in regard 
to the exercise of a discretionary power, the court can only order 
its exercise, but can not direct the manner or result of its exer- 
cise.— Kx parte Echols, 39 Ala. 698 ; Hx parte Harris, 52 Ala. 
87: Jack v. Moore, 66 Ala. 184; Comerv. Bankhead, 70 Ala. 
143; Exe parte Redd, 73 Ala. 548. (4.) Although the statute 
does not require that the sureties on a bond, when tendered for 
the approval of a clerk, shall be residents of his county, it is 
submitted that the defendant had the right to refuse to accept 
a bond, when all the sureties were and are non-residents of the 
county. The law charges him with the duty of taking good 
and sufficient sureties,and makes him responsible for injury re- 
sulting from taking insufficient sureties without proper investi- 
gation. It can not be expected that he shall go or send to a 
distant county, for the purpose of examining into the financial 
condition of parties proposed to him as sureties, the amount 
and nature of their taxable property, and the ineumbrances on 
it; and to require him to accept the ex-parte certificates, or 
affidavits even, of third persons selected by the applicant him- 
self, is to substitute their judgment for his, in a matter which 
involves no personal liability to them, as it does to him. The 
same reasons apply to the acceptance of such bonds, as to the 
approval of the bonds of county officers, which are subject to 
examination by the grand jury.—Fwv parte Buckley, 53 Ala. 
42-54. 


STONE, C. J.—There is, in this case, a joinder in error, and 
a submission of the cause on briefs of counsel, without any mo- 
tion to dismiss the appeal, or to reject the transcript. We will 
not consider any question of the regularity, either of the appeal, 
or of the certified record sent up for review.—1 Brick. Dig. 
103, $$ 289, 290. 

An application was made in the Cireuit Court for a man- 
damus, to compel the clerk of Marengo Circuit Court to 
approve an amended attachment bond, tendered in the case of 
appellant ». Askew Brothers. The clerk had refused to ap- 
prove the bond tendered. There was a demurrer to the peti- 
tion for mandamus, which the cireuit judge sustained. From 
that ruling the present appeal is prosecuted. 

It is contended for appellee, that, in refusing to approve the 
bond tendered, he acted in a guast judicial capacity—did only 
what was confided to his judgment and discretion—and that 
his judgment and decision can neither be controlled nor re- 
viewed in the manner here proposed. If this record presented 
only the question of a bond tendered to the clerk for his ap- 
proval. and his refusal to approve it because he deemed the 
sureties insuflicient, or for no assigned reason, the argument 
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would be unanswerable.—Fv parte /larris, 52 Ala. 87; Ee 
parte Thompson, Th. 98: Sims v. Jacobson, 51 Ala. 186: Me. 
Duffie v. Cook, 65 Ala. 430; High on Extraordinary Leg. 
Rem. $$ 42, ef seg.; Moses on Mandamus, 47, et seq. 

If, however, the clerk refuses to consider the sufficiency of a 
bond tendered for his approval, either for no reason, or for an 
assigned insufficient reason, mandamus will lie; not to compel 
him to approve the bond; that is a matter for his own enlight- 
ened judgment: it will lie, to compel him to consider and pro- 
nounce on the sufficiency of the bond. This involves an 
inquiry into its form, whether it is in proper penalty and con- 
dition, and whether the sureties tendered are sufticient. This 
is a duty cast on him, which he alone can perform, and suitors 
who may be required to give such bonds, have the clear legal 
right to demand its exercise.—Gu/lick v. New, 14 Ind. 93; 
Moses on Mandamus, 61. 

The bond required in this case was in a suit pending in 
Marengo Cireuit Court. The sureties offered were residents of 
Mobile county in this State. The petition for mandamus avers, 
that, after the clerk had considered the matter for several days, 
he “declined and refused to approve the said bond, soleiy be- 
cause the said bond is not signed by a solvent resident of Ma- 
rengo county, and [the clerk] admits that in all other respeets 
he considers said bond sufficient.” The case was tried in the 
court below on the written admission of the clerk, that the 
averments of the petition were true, with certain exceptions, 
not at all impairing or affecting the averment copied above. 
There is no law in this State, requiring that sureties on an 
attachment bond shall be resident in any partienlar county; 
sufficient if they reside in any part of the State, if otherwise 
sufficient. The clerk, therefore, was not authorized to make 
residence in Marengo county one of the conditions of his ap- 
proval of the bond. It follows that the clerk has not consid- 
ered, but has declined to consider the sufticiency of the bond, 
in the sense the law contemplates and allows. The petitioner 
is entitled to a mandatory order, requiring the clerk to consider 
and pass upon the sufficiency of the bond offered, without 
reference to the county or counties of this State, in which the 
bondsmen reside ; and if, upon being properly certified of this 
order, the clerk refuses or fails to consider and pass upon the 
sufficiency of the bond, in the manner above directed, a man- 
damus will be awarded, directing and requiring him to do so. 

The special prayer for relief in this case is, that the clerk be 
commanded to approve said bond. This we can not grant. 
There is, however, a prayer for general relief, under which we 
make the order above set forth. 

VoL. LXXVI, 
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teversed and rendered. The clerk will certify this order, 
and a copy of this opinion, to the Cireuit Court of Marengo 
county. 


Langworthy v.Goodall, McLester & Co. 
Statutory Trial of Right of Property in Organ. 


1. Form of judgment.—In a statutory claim suit to try the right to 
property on which an execution has been levied, the issue being found 
against the claimant, judgment should be rendered declaring the prop- 
erty liable to the satisfaction of the execution; and it is erroneous to 
render a judgment, in the first instance, against the claimant and his 
surety, for the assessed value of the property, before the bond has been 
returned forfeited. 

2. Evidence of financial standing of purchaser, as relevant to question 
whether sale was absolute or conditional.- The issue being whether the 
claimant had sold the property absolutely to the defendant in execution, 
or had made a conditional sale, retaining the legal title until the purchase- 
money was paid, evidence as to the financial credit and standing of the 
defendant at the time of the sale, the amount of property then owned 
by him, &c., is not relevant or admissible for any purpose. 

3. Evidence of terms of other sales, as relevant to same question.—The 
fact that the claimant made sales of similar property to other persons, 
without retaining the legal titlein himself until the purchase-money was 
paid, is not relevant to the question whether the legal title was retained 
in the particular sale to the defendant; but, a printed form of contract 
being used, with blank names and dates to be filled in writing, and the 
particular contract in controversy being lost, the court is ‘‘ not prepared 
to say’ that its printed contents might not be proved by other contracts 
in the same form, being in the nature of duplicate originals. 


Arrrar from the Cireuit Court of Blount. 

Tried before the Hon. Leroy F. Box. 

The record in this case shows that, on the 16th November, 
1883, an execution was issued on a judgment of said Circuit 
Court in favor of Goodall, McLester & Co., suing as partners, 
against J. M. Wooten, for $263.23, and was levied by the 
sheriff on the 19th January, 1884, on a parlor organ, described 
as a * Wileox & White organ;” that a claim to the organ was 
interposed by C. W. Langworthy, who made the statutory 
aflidavit, and gave bond, conditioned that he “have the said 
property forthcoming for the satisfaction of the judgment, if 
it be found liable therefor, and pay such costs and damages as 
may be recovered for putting said claim in for delay ;” that an’ 
issue was thereupon made up between the parties, under the 
direction of the court, and submitted to a jury, who returned 
a verdict in these words: “ We, the jury, find the issues in 
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favor of the plaintiffs, and assess the value of the organ at the 
sum of fifty dollars;” and that the court thereupon rendered 
judgment, “that the plaintiffs have and recover judgment 
against the said claimant for the sum of fifty dollars, the value 
of said organ by the jury so assessed, together with the costs 
in this behalf expended, and against the said H. H. Barelift 
[surety on the claim bond}, for so much thereof as does not 
exceed the said sum of one hundred and fifty dollars,” the 
penalty of the bond. 

On the trial, as the bill of exceptions shows, the plaintiffs 
having proved, by the sheriff, the levy of the execution on the 
organ in the possession of said Wooten, the defendant in exe- 
eution, and his declarations, at the time of the levy, that the 
organ belonged to his little daughter; said Wooten was intro- 
duced by the claimant as a witness, and testified, in substance, 
that he bought the organ from the claimant, in October, 1881, 
at the price of $85, for which he executed his note, payable 
twelve months after date, and took a receipt from the claimant, 
which recited “that the organ was bound for the purchase- 
money ;” that he failed to pay the note at maturity, and after- 
wards surrendered the organ to the claimant, who cleaned it up, 
and left it in his possession until another sale could be effected, 
with the understanding that, as he had already paid $25 on it, 
he was to have another opportunity to buy it. The defendant's 
note for the price of the organ, as the claimant afterwards 
testified, was not surrendered to him until after the levy of the 
attachment; and on proof of the loss of the note and receipt, 
the witnesses were permitted to testify as to their contents. 
Said Wooten was asked by plaintiffs, on cross-examination, “if 
he was not getting credit in market at the time he purchased 
said organ from claimant ;” to which question he answered, 
“that he then had good credit.” Objections were duly made 
by the claimant to this question and answer, and except ons 
duly reserved to the overruling of each objection. The claim- 
ant, while testifying as a witness, stated that said Wooten, at 
the time of the sale of the organ to him, * was in business in 
the town of Blountsville.” and he was thereupon asked by 
plaintiffs, “What were Wooten’s goods then worth?’ The 
claimant objected to this question, and reserved an exception 
to its allowance by the court; but the record does not state the 
answer of the witness. 

The claimant stated, while testifying as a witness for himself, 
that the receipt which he had given to said Wooten * was in 
substance as follows: ‘ Blountsville, Ala., Oct. 8 1881. Re- 
ceived of J. M. Wooten one note, amt. $85, due 12 months 
from date, and bearing interest at 8 per ct., for one Wilcox & 
White organ, now at Bangor, Ala., for which an order for the 
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same is now given to said Wooten, and it is agreed 
and understood by said Wooten, that the legal title to the 
organ now purchased, and for which said note is given, shall 
remain in C. W. Langworthy until said note is paid in full, 
with the interest.’ On cross-examination of the claimant, 
the plaintiffs asked these questions : “* How many other persons 
in this neighborhood did you sell organs to?’ “ Did you give 
them the kind of receipt you gave Wooten?’ The claimant 
objected to each of these questions, and duly excepted to their 
allowance; but the record does not state the answers of the 
witness. Plaintiffs also asked said witness, “if he had not sold 
an organ to J. L. Montgomery, who resided in Blountsville, 
and if he gave Montgomery the same kind of receipt he gave 
Wooten ;” to which he answered, “that he had sold an organ 
to said Montgomery, taking his note for the price, and giving 
him a receipt which, according to his best recollection, was 
substantially the same as that given to Wooten, and recited 
that the legal title to the organ was reserved by the said Lang- 
worthy.” To each of these questions, and to the answers 
thereto, the claimant duly objected and excepted. Said J. L. 
Montgomery was afterwards introduced as a witness by plain- 
tiffs, and testitied that the receipt given to him did not contain 
any recital as to the retention of the legal title to the organ by 
said claimant ; exceptions being duly reserved by the claimant 
to each portion of his testimony. 

The several rulings of the court on evidence to which excep- 
tions were reserved by the claimant, and the judgment rendered 
on the verdict, are now assigned as error. 


Hamint & Lusk, for appellant. 
T. N. MeCretian, and L. R. Hanna, contra. 


SOMERVILLE, J.—The judgment is manifestly erroneous. 
When an execution is levied upon personal property claimed 
by a stranger, and such property is restored to the claimant, 
upon his making aftidavit that he has a just claim to it, the 
bond which he is required by the statute to execute is condi- 
tioned “to have the property forthcoming for the satisfaction of 
the judgment, if it be found liable therefor,” and for the pay- 
ment of costs,and damages for delay.—Code, 1876, $3341. The 
judgment against the claimant, therefore, in the first instance, 
must be one of condemnation of the property, declaring it 
liable to the satisfaction of the execution, as the property of 
the defendant in such execution. Where the levy is under an 
erecution, and not a mere attachment unreduced to judgment, 
a judgment directing the property to be sold, to satisfy the 
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execution, has been held not to be erroneous.— 7yler v. Dennis, 
2 Ala. 144. A moneyed judgment for the assessed value of 
the property, or for the amount of plaintiff's execution, can not 
be rendered against the claimant and his sureties, until the 
bond is declared forfeited for failure to deliver the property to 
the sheriff, in the manner required by section 3344 of the Code. 
The judgment, in this case, is a moneyed judgment rendered 
against the claimant and his surety, without any forfeiture of 
such bond, and not a judgment of condemnation of the prop- 
erty in the hands of the claimant, as it should have been. 

The issue submitted to the jury in the case was, whether the 
claimant, Langworthy, when he sold the property in contro- 
versy to the defendant in execution, W ooten, retained the legal 
title in himself by way of conditional sale. Upon the trial of 
this issue, it was entirely irrelevant to enter into an investiga. 
tion of Wooten’s financial standing, the amount of property 
owned by him, and other collateral matters, touching the ques- 
tion of his good or bad credit. The inference that the sale was 
absolute, and not conditional merely, because of the vendee’s 
reputed solvency, is too remote, the financial condition of the 
vendee being a matter purely collateral, and affording no rea- 
sonable presumption as to the principal matter in dispute, which 

yas one of legal title alone. 

It was equally irrelevant, to prove that the claimant had sold 
similar articles of property to other persons, without retaining 
the legal title. Thés evidence was also collateral to the matter 
in dispute, and tended to draw away the minds of the jury 
from the real question at issue,—probably to excite some pre- 
judice in their minds, and to mislead them. If the rule were 
otherwise, as observed by Mr. Greenleaf, “the true merits of 
the controversy might be lost sight of, in the mass of testi- 
mony to other points, in which they would be overwhelmed ; 
the attention of the jury would be wearied and distracted ; 
judicial investigation would become interminable ; the expenses 
might be enormous, and the character of witnesses might be 
assailed by evidence which they could not be prepared to repel.” 

1 Green. Ev. §& 448, 52 ; Single ton v. Thomas, 73 Ala. 205. 

If the evidence in question showed that the forms of con- 
tracts used in sales made to third parties were identical with 
the lost one which is sought to be proved, by reason of being 
printed from the same forms of ty pe—thus being in the nature 
of duplicate originals, with the exception of dates and parties— 
_ we are not prepared to say that the contents of the one could 
not be proved by showing the contents of the other. This is 
not the case before us. 


The judgment is reversed, and the cause remanded. 
VOL. LXXVI. 








28, 


ot 
he 


ad “ro fT 


— SS Wy 





1884. ] OF ALABAMA. 329 


[Doe, ex dem. Evans v. Richardson. ] 


Doe, ex dem. Evans v. Richardson. 
Ejectment. 


& Amendment of complaint ; take effect when.—An amendment of 
the complaint, when properly allowed, relates back to the commencement 
of the suit, as to all matters within the lis pendens and issue between the 
parties ; but, when introducing any new matter, which is barred by the 
statute of limitations, or to which any other legal defense then exists, it 
takes effect only from the time of its introduction and allowance. 

2. Same.—Where the action was brought against a married woman 
alone, by her name before marriage, and she filed a plea of coverture and 
misnomer; after which the complaint was amended, by leave of the 
court, by correcting the mistake as to her name, and by bringing in her 
husband asa defendant, who was summoned by an alias ; held, on a plea 
of the statute of limitations, interposed by the defendants jointly, that 
the statute run only to the commencement of the suit, and not to the 
allowance of the amendment, or to the issue of the a//as summons. 

3. Joint plea by two, of defense good as to one only.—When two de- 
fendants join in a plea, which is sufficient for one of them only, it is bad 
as to both. 

4. Attestation and acknowledgment of conveyance.—A conveyance of 
lands, signed by the grantors by mark only, without attesting witnesses, 
and acknowledged before the clerk of a Probate Court in Mississippi, 
where it was executed, whose certificate is not in the form prescribed by 
law (Code, §§ 2145-46, 2156-58), is inoperative as a conveyance of title. 

Arrkat from the Circuit Court of Mobile. 

Tried before the Hon. Wa. E. Ciarke. 

This action was brought by Abe Evans, to recover an undi- 
vided half interest in a certain lot or parcel of land in the city 
or Mobile. Mahala Loughridge was named as tenant in pos- 
session, in the original notice; and a summons was issued 
against her on the 23d January, which was served on the 28th 
January, 1878. She appeared, and tiled a plea averring that, 
at the commencement of the snit, and when her plea was filed, 
she wae the wife of Joseph Richardson, and her name was 
Mahala Richardson. Thereupon, by leave of the court, at the 
Fall term, 1881, the complaint was amended, “ by making the 
name of the defendant Mahala Richardson (instead of Lough- 
ridge), and by adding the name of Joseph Richardson, her 
husband, as a party defendant.” On the 20th May, 1882, as the 
minute-entry recites, “came the parties, by their attorneys, and 
it is ordered that an a/éas summons be issued for the defendant, 
Joseph Richardson; and the cause is continued by the plain- 
tiff.” A summons was thereupon issued on the 13th Septem- 
ber, 1882, against Mahala and Joseph Richardson, which does 
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not on its face appear to be an a/éas; and this summons was 
served on said Joseph Richardson, on the 14th September, 
1882. The defendants jointly pleaded not guilty, the statute 
of limitations of ten years, and adverse possession for three 
years, with a suggestion of the erection of valuable improve- 
ments; and issue was joined on these several pleas. 

On the trial, as the billof exceptions shows, the plaintiff read 
in evidence a deed executed by Alfred Palmer and wife, dated 
December 12th, 1868, by which the land in controversy was 
conveyed to Mahala Loughridge and Clarissa Evans ; and he 
claimed a half interest in the lands, as the surviv ing husband of 
said Clarissa Evans, who was his wife at the time said deed was 
executed, and by whom he had children. The plaintiff, testify- 
ing as a witness for himself, stated that the premises were oceu- 
pied by said Mahala and her husband, Wash. Loughridge, and 
by himself and his wife, jointly, rrom the date of said deed, 
until March, 1869, when he removed to Mississippi, where he 
remained until 1873; that on his return to Mobile, in 1873, he 
and his wife again oceupied the premises jointly with said 
Wash. and Mahala for several months, and quit the house be- 
eause said Clarissa and Mahala quarreled; and that said 
Clarissa died, intestate, in April, 1875, leaving one child living. 
The defendants claimed said Clarissa’s half interest in the prop- 
erty, under a deed executed by said Clarissa and her husband 
(the plaintiff), which was dated March 6th, 1869, and purported 
to be signed by them by mark only; was without any attesting 
witnesses, but was acknowledged ‘by the grantors, on the 19th 
March, 186: 9, before the clerk of the Probate Court of Lowndes 
county, Mississippi, whose certificate, appended to the deed, 
stated that the grantors appeared before him on that day, “and 
severally acknow ledged that they signed, sealed and delivered 
the within deed, on the day and year, and for the purposes 
therein expressed ;” ;” and further, “that the said Clarissa, on 
private examination separate and apart from her husband, ae- 
knowledged that she signed, sealed and delivered the same, as 
her act and deed, freely and voluntarily, and without any fear 
threats or compulsion of her said husband.” This deed recited 
a consideration of $300 in hand paid, and purported to convey 
the grantors’ undivided interest in the property to said Wash. 
Loughridge ; and it was proved that said Wash. died in 1875, 
the said Mahala claiming his interest as his surviving wife. 
The plaintiff objected to the admission of this deed as evidence, 
“because the same was not attested, nor acknowledged in the 
form prescribed, nor before an authorized officer, as required 
by law. The defendants then stated, that it was offered as color 
of title, and that they expected to show adverse possession of 


the interest claimed by plaintiff in this suit. The court there- 
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upon ruled, that said deed, in connection with the deposition 
of Baldwin” [the clerk by whom the certificate was made], 
“was competent evidence as color of title,” and allowed it to be 
read in evidence for this purpose ; to which ruling the plaintiff 
excepted. The plaintiff testified, in rebuttal. that the consid- 
eration recited in said deed was never paid, and that the deed 
was executed and sent to said Wash. Loughridge, at his request, 
only for the purpose of enabling him to sell and convey the 
property for the joint benefit of the parties. 

“ The defendants contended, before the court, that the statute 
of limitations continued to run in their favor down to the issue 
of the writ of September 13th, 1882; while the plaintiff con- 
tended, that said writ was only a continuation of the original 
suit, under the amendment allowed at a former term, as shown 
by the record; but the record of the suit against Mahala 
Loughridge was not introduced as evidence. The court deter- 
mined, on inspection of the pleadings (there being no evidence 
offered on this question, on either side, except that the deputy- 
sheriff testitied that the defendants were in possession of the land 
in September, 1882, when he served the summons and com- 
piaint on them, and that said Mahala had been living there, to 
his knowledge, since 1868, or 1869), that the process issued on 
the 13th September, 1882, must be held to be the commence- 
ment of an original suit, and that the statute of limitations 
would continue to ran down to that date;” and so instructed 
the jury, in substance. The plaintiff excepted to this ruling and 
charge, and he now assigns it as error, together with the rulings 
of the court on the evidence. 


Jas. Bonp, with whom was D. C. Anprrson, for appellant. 
(1.) The instrument admitted as evidence, being signed by 
mark only, was inoperative as a conveyance, unless attested by 
two witnesses, or acknowledged in the form prescribed by law ; 
and the certificate appended to it is neither in proper form, 
nor made by an officer authorized to take and certify acknowl- 
edgments.—Code, §§ 2156, 2158; Stewart v. Beard, 69 Ala 
470; Dugger v. Collins, 69 Ala. 328. (2.) Being imperfect and 
ineffectual as a deed, it can not operate as color of title. 
Allen v. Kellam, 69 Ala. 447; Callender v. Sherman, 5 Ired. 
711; Moore v. Brown, 11 How. U.S. 414; 8 Cowen, 589; 11 
Mart. La. 75; 4 Mart. N. S. 224; 25 Geo. 178; 21 Texas, 97. 
(3.) The husband of the original defendant was properly 
brought in as a party by amendment (Code, $§ 2892, 3156) ; 
and the amendment related back to the commencement of the 
suit, and avoided the plea of the statute of limitations.—Dow- 
ling v. Blackman, 70 Ala. 303; Stringer v. Waters, 63 Ala. 
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361; Hing v. Avery, 37 Ala. 169 ; Reed v. Scott, 30 Ala. 640; 
Long v. Patterson, 51 Ala. 414. 


CLOPTON, J.—Section 3156 of Code 1876 authorizes the 
amendment of the complaint, by striking out or adding new 
parties defendant, upon such terms and conditions as the j jus- 
tice of the case may require. The amendment, when allowed, 
relates to the date of tiling the original complaint. The limi. 
tation upon this doctrine of relation to the commencement of 
the suit is, that the amendment will not be permitted to de- 
prive the defendant of any rightful and legal defense. When 
any new matter or claim, not within the /és pendens and the 
issue between the parties, is introduced by amendment during 
the progress of a suit, and the statute of limitations operates a 
bar to such new matter or claim at the time of its introduction, 
the defendant may insist npon the benetit of the statute, as if 
the ainendment were a new and original suit ; but, if the amend- 
ment introduces no new matter or claim, and simply varies the 
averments as to a subject already in issue, the statute will run 
only to the filing of the original complaint.—Avng v. Avery, 
37 Ala. 169; Mohr v. Lemle, 69 Ala. 180 ; Dowling ». Black- 
man, T0 Ala. 303. 

In Agee v. Williams, 30 Ala. 636, it was said: “ The de- 
fendant had held the adverse possession of the slave in contro- 

versy, under claim of title, from August, or September, 1848. 
His adverse possession had not continued long enough, at the 
commencement of the suit, to give him title; but had continued 
long enough at the time the amendment was made to give him 
title, if no suit had previously been brought. The charge 
which he requested the court to give, assumes it to be law, that 
so far as the adverse possession of the defendant is concerned, 
the amendment of the complaint is to be regarded as the com- 
mencement of the suit. But that assumption is not authorized 
by law. The amendment was not the beginning of a new suit, 
but the correction of a fault in the pending suit—the suit com- 
menced in October, 1853 ; and if, at the commencement of that 
snit, the adverse possession of the defendant had not continued 
for six years, it could not bar a recovery under the amended 
complaint.” 

The date of the filing of the original complaint is not shown 
by the record; but the summons was issued January 23, 1878. 
The notice given by the casual ejector to the tenant in posses- 
sion, to appear and defend, was directed to Mahala Loughridge, 
who appeared at the Spring term, 1878, and filed a plea of 
misnomer, averring therein that before, and at the time of the 
commencement of the suit, she was a married woman, the wife 


of Joseph Richardson, and ever since her marriage had been 
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known and ealled by the name of Mahala Richardson, and by 
no other name. Upon the filing of this plea, the plaintiff 
asked leave of the court to amend the complaint, so as to make 
the name of the defendant consistent with the name suggested 
in the plea. On May 16, 1881, the court granted the plaintiff 
leave to awend the complaint ; and at the Fall term, 1881, the 
complaint, by leave of the court, was amended by making the 
name of the defendant Mahala Richardson, instead of Mahala 
Loughridge, and also by making Joseph Richardson a party 
defendant. On May 20, 1882, the court ordered that an alias 
summons be issued for Joseph Richardson, which was issued 


‘and served September 14, 1852. At the Fall term, 1852, both 


the defendants appeared, and filed several jocnt pleas, among 
them the statute of limitations of ten years. 

The court charged the jury, “that if they should find from 
the evidence that Wash. Loughridge, from March, 1869, up to 
his death in 1875, and Mahala Loughridge, now Richardson, 
after his death, as his heir, had and held adverse possession for 
ten years prior to the 13th day of September, 1882, then the 
plaintiff can not recover.” This charge assumes it to be law, 
that the a//as summons which was issued, by order of the 
court, is to be regarded as the commencement of a new suit, so 
far as the adverse possession of the defendants is concerned. 
This assumption iserroneous. All the proceedings were had— 
the amendment, by which Joseph Richardson was added as a 
party defendant, was made, and the a/éas summons was issued 
—in a pending suit, that had been commenced in 1878. The 
suit was certainly commenced at the date of the filing of the 
original complaint, as to Mahala Richardson ; and if, up to that 
time, her adverse possession, and that of her former husband, 
Wash. Loughridge, had not continued for ten years, the statute 
of limitations can not bar a recovery. 

It is not necessary to inquire, what would have been the 
right of Joseph Richardson to insist upon the benefit of the 
statute, if he had filed a separate plea. If “two defendants 
join in a plea, which is sufticient for one, but not for the other, 
the plea is bad as to both.”—Overdeer et al. v. Wiley, Banks 
& Co., 30 Ala. 709. 

The deed from Abe and Clarissa Evans to Washington 
Loughridge, being without subscribing witnesses, and without 
acknowledgment as required by the statute, is inoperative as a 
conveyance of title—Lord v. Folmar, 57 Ala. 615; Stewart v. 
Beard, 69 Ala. 470. We do not deem it necessary to consider 
the admissibility of the deed as evidence of color of title, as 
the question, probably, will not arise on another trial. 

Judgment reversed, and cause remanded. 
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Thompson v. Duncan. 


Action for Damages on account of Personal Injuries, by Pas. 
senger against Receiver of Railroad. 


1. Contributory negligence; charge ignoring part of evidence.—In an 
action to recover damages for personal injuries sustained by a passenger 
on a railroad, contributory negligence being pleaded as a defense, and 
some evidence being adduced to support it, a charge asked which ignores 
that evidence, making the defendant’s liability depend only on the care 
and diligence exercised by its servants, is properly refused. 

2. Standing near open door of car; notice or warning of danger.—*‘ If 
there be any danger in standing near an open side-door of a car, when 
the train is starting or in motion, it is not an unreasonable presumption 
that persons of ordinary prudence are aware of it;’’ and when a person, 
so standing, is thrown from the car by the shock attendant on its coup- 
ling with the train, and thereby injured, he can not complain that he was 
not notified of his danger, nor warned of the coming shock. 

3. Contributory negligence; burden of proof as to.—Contributory neg- 
ligence is defensive matter, which the plaintiff is not required to nega- 
tive in the first instance; and a.charge which asserts that, ‘‘ before the 
plaintiff can be entitled to recover, the jury must be satisfied from the 
evidence (1) that the defendant, his agents or servants, have been guilty 
of fault or negligence, (2) that plaintiff has been thereby injured, and 
(3) that this damage has been without the lack of any reasonable care 
on his part,’’ misplaces the burden of proof, and is erroneous. 

4. Same; when available as defense.—Negligence on the part of the 
plaintiff himself, to be available as a defense to an action, ‘‘ must have 
contributed proximately to the injury;”’ ‘‘ contributed in any way to 
the happening of the injury,’ is not an accurate expression, and is prob- 
ably misleading. 


Appear from the Cireuit Court of Mobile. 

Tried before the Hon. Wa. E. Ciarke. 

This action was brought by Joseph W. Thompson, against 
William B. Dunean, receiver and trustee of the Mobile & Ohio 
railroad, who was operating said road under the appointment 
of the United States Cireuit Court at Mobile, to recover dam- 
ages for personal injuries sustained by plaintiff, by being thrown 
violently to the ground, from and through the open door of a 
“caboose car,” in which he was a passenger from Mobile to 
Whistler, a station about five miles distant from the city. The 
defendant pleaded the general issue, and a special plea averring 
contributory negligence on the part of the plaintiff; and the 
cause was tried on issue joined on these pleas. 

It — that the “caboose car” was part of a freight 
train, which carried passengers at the usual rates, and which 


left Mobile at twelve o’clock m., daily. The plaintiff was in the 
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habit of travelling on the train, and he entered the car while it 
was standing on the track, several minutes before it was coupled 
to the train. As to the circumstances attending the accident, 
the plaintiff thus testified as a witness in his own behalf: “I 
got on the caboose car before the same had been attached to 
the main train. I knew that the train had to back down, and 
couple the caboose to it before it started. When I entered the 
caboose, the only vacant seat I observed was something that 
looked like the half of a cot, that was standing against the 
side of the car, and the end of which was about six inches 
from the floor. I took my seat upon this cot, which placed me 
about two feet from the door of the car. While sitting in this 
position, the main part of the train backed down, a brakeman 
ealled for a long link, and some one handed him one, and I 
thought the coupling had been made; but, shortly afterwards, 
the main part of the train backed down against the caboose, 
with such force and violence that I lost my balance, and slid 
along the side of the car until I came to the door. The force 
was such that I struck my shoulder and hip against the further 
side of the door-facing as I fell out, and thence to the ground ; 
and nothing to eatch hold of, I fell out on my neck and 
shoulders, which hurt me seriously. Some one assisted me up 
on my feet, but I got back in the ear without assistance, took 
the sane position I occupied before, and went on to Whistler.” 

It was shown that the train consisted of about twenty cars ; 
that the “caboose” was about forty feet long, but only the 
central part was used for the accommodation of passengers, 
the two ends being used as a cook-room and conductor’s room ; 
that the central part was only about fifteen feet in length® and 
there was on each side a door about six feet wide; that several 
boxes, in which tools were kept, were used as seats for the pas- 
sengers, and there were several chairs. Some of the witnesses 
testified that the seats were all ocenpied when the plaintiff en- 
tered the ear, but others said that several seats were then va- 
cant. As to the severity of the shock, the witnesses differed 
in their testimony ; some describing it as unusually severe, while 
others said that it was not more violent than usual in coupling 
along train of cars. The brakeman who coupled the * caboose ” 
with the other cars, testifying as a witness for the defendant, 
said that the coupling was effected by him without difficulty 
or danger, and that the shock was not any greater than usual ; 
though the plaintiff's testimony showed that two other persons, 
besides himself, were thrown from their seats. 

The above being the substance of the evidence, the plaintiff 
asked the following charges, which were in writing, and which 
the court refused to give: 1. “If the jury believe, from the 
evidence, that the plaintiff was a passenger on the railroad car 
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of the defendant when the injury occurred, and that he was 
injured by an accident occurring while such passenger; and if 
they further find that such accident could have been avoided 
by the use of very great care and diligence by those in charge 
of the movement. of the cars, then the defendant would be 
liable.” 2. “If the plaintiff was injured while a passenger on 
the defendant’s railroad ears, by the negligence and want of 
care of the employees of the defendant having control of the 
cars, the defendant would be liable, although the jury may be 
satisfied that the negligence was not gross, but slight in its 
character.” 3. “If the jury should find from the evidence 
that, from sis ‘number of passengers on board of the car, and 
from the lack of seating accommodation, plaintiff was obliged 
to stand up in the car; and if they further find, from the evi- 
dence, that the shock which would necessarily result from 
bringing the other cars against the caboose, for the purpose of 
coupling it, would be so great as to throw down a_ passenger 
who was standing, if such stock should come without warning ; 
then it would be the duty of the officers of the train, having 
knowledge of these facts, to warn the passengers before giving 
such shock; and if, under such circumstances, no w arning was 
given, and the plaintiff was not otherwise made aware of the 
coming of such shock, and was in fact taken unawares, then 
the defendant would be guilty of negligence in not giving 
notice or warning.” 

The plaintiff duly excepted to the refusal of each of these 
charges, and also to several charges given by the court at the 
instance of the defendant, among which were the following: 
6. “€Even if the jury should be satistied, from the evidence, 
that there was misconduct or negligence on the part of the de- 
fendant, his agents or employees, and that the plaintiff sustained 
injury in consequence of it; still, if the jury should also be 
satisfied, from the evidence, that there was any want of 
ordinary care on the part of the plaintiff, and such lack of 
ordinary care contributed in any way towards the happening 
of the injury, then the jury must find for the defendant, unless 
the evidence shows to their satisfaction that the a was 

yantonly or intentionally caused by the defendant.” * Be- 
fore the plaintiff can be entitled to recover in this case, the 
jury must be satisfied from the evidence (1) that the defendant, 
his servants or agents have been guilty of fault or negligence, 
(2) that the plaintiff has been thereby injured, and (3) ‘that this 
damage has been without the lack of any reasonable care on his 
part; unless the jury are also satisfied, from the evidence, that 
the alleged damage was wantonly or intentionally caused by the 
defendant, his servants or agents.” 
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The refusal of the charges asked, and the charges given to 
which exceptions were reserved, are now assigned as error. 


Jas. Bonn, for the appellant—When passengers are carried 
regularly or habitually on freight trains, the degree of care 
and diligence required of the railroad company is the same as 
on regular passenger trains.— Ldgerton v. Railroad Co., 39 N. 
Y. 227; Dunn v. Railroad Co., 58 Maine, 187; Ratlroad Co. 
v. Horst, 3 Otto, U. S. 291; Thompson on Carriers of Passen- 
gers, 234, 328, 343. The degree of care and diligence required 
in such eases is correctly stated in the first and seeond charges 
asked and refused.— Brown v. Railroad Co., 34 N. Y. 404; 
Tanner v. Railroad Co., 60 Ala. 621; Railroad Co.v. Gothard, 
67 Ala. 116; Thomp. on Carriers, 200, 201. It was not necessary 
that these charges should negative contributory negligence on 
the part of the plaintiff, since that was defensive matter.— Pail- 
road Co. v. Clark, T4 Ala. 443. But there was no proof of 
any contributory negligence, and charges in reference to it 
were abstract. The plaintiff was in no fault—he was inside 
of the car, and in a lawful position, which neither caused nor 
contributed to the injury.— Willis v. Railroad Co., 34 N. Y. 
670; s. c., 32 Barb. 399: Carroll v. Railroad Co., 6 Duer, 415; 
Halsey v. Earle, 30 N.Y. 208; Farlow v. Kelly, 108 U.S. 
288; 2 Redf.on Railways,§ 177. That the third charge asked 
should have been given, see Laing v. Colder, 8 Penn. St. 479 ; 
Railroad Co. v. Ogier, 35 Penn, St. 60. If it be held that 
there was evidence which justitied the court in submitting to 
the jury the question of contributory negligence, then it is in- 
sisted that the court erred in the charges given, Ist, in mis- 
placing the burden of proof; and, 2d, in not limiting the 
inquiry to negligence which proximately contributed to the 
injury. instead of ‘contributed in any way.”— Zanner v. Rail- 
road Co., supra; Railroad & Banking Co. v. Letcher, 69 Ala. 
107; Latlroad Co. v. Copeland, 61 Ala. 376. 


T. A. Haminron, contra.—The first and second charges 
asked ignored the question of contributory negligence, which 
the evidence tended to prove, and were properly refused for 
that reason.—66 Ala. 275; 68 Ala. 267; 23 Ala. 17; 51 Ala. 
394; 54 Ala. 123. That the plaintiff could not recover, if his 
own negligence, or want of ordinary care and prudence, con- 
tributed to the injury, is shown by numerons authorities. 
Wharton on Negligence, §§ 130-33, 300; 95 U. 8. 697; 14 
Allen, Mass. 431; 3 Allen, 18; 25 Ill. 373; 53 Ala. 70; 23 
Penn. St. 147; 62 Ala. 500; 1 Biss. 506. When the plaintiff 
entered the car, he knew that it must be attached to the train ; 
he was in the habit of travelling on the train, and must have 

22 
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known that a shock, more or less severe, always attends the 
coupling of cars; and he can not complain that he was not 
notified of that fact when the coupling was made. As to the 
correctness of the 9th charge, see Whart. Neg. § 421; Shear, 
& Redf. Neg. $§ 11, 12; 2 Kernan, N. Y. 286; 95 U.S. 449, 
and 702; 28 Ala.412; 61 Ala. 376; 67 Ala. 118; 69 Ala. 106: 
14 Allen, 429. 


STONE, C. J.—We can not say there was no evidence in 
this case tending to show contributory negligence on the part 
of the plaintiff. Hence we hold the Cireuit Court was justified 
in submitting that question to the jury. 

The first and second charges asked by plaintiff were rightly 
refused. They ignored the question of contributory negli- 
gence, upon which there was some testimony. Nor do we 
think the third charge of plaintiff should have been given. It 
is not shown any officer or employee of the railroad had any 
knowledge that plaintiff had taken a dangerous position in the 
* caboose,” nor indeed is it shown there was any officer or em- 
ployee in the ear. Persons entering the * caboose” would be 
apt to observe whether or not it was attached to the train; and 
if there be danger in standing near an open side door in a car, 
when the train is starting, or in motion, it is not an unreasonable 
presumption, that persons of ordinary prudence are aware of 
it. In transitions from rest to motion, or from motion to rest, 
there is ordinarily some disturbance of the equilibrium, the 
result of ¢nertia. This is common knowledge. 

In the ninth charge given at the instance of the defendant 
the Cireuit Court erred. True, before plaintiff could recover, 
it was incumbent on him to satisfy the jury that the defendant, 
his servants or agents, had been guilty of fault or negligence, 
and that he, plaintiff, had been thereby damaged. It was not 
his duty to prove that this damage had been done through no 
want of reasonable care on his part. Nor was it necessary that 
the jury should, by their verdict, affirm that plaintiff had not 
contributed to the injury. Contributory negligence is in its 
nature defensive, the disproof of which does not rest on 
plaintiff, unless in rebuttal of defensive testimony tending to 
establish it. Like the defense of payment, or set-off, when 
pleaded, a general verdict for the plaintiff is simply an asser- 
tion, or finding, that the defense had not been proved. The 
error of the charge is, that it misplaced the onws, in the matter 
of contributory negligence.—J/nd. & St. L. PR. R. Co. v. Horst, 
93 U.S. 291. 

The sixth charge given is also subject to criticism. ‘ Oon- 
tributed in any way to the happening of the injury,” is prob- 
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ably misleading. To come within the rule, plaintiff's negligence 
must contribute proximately to the injury inflicted. 
Reversed and remanded. 


Burns & Cov. Moore & McGee. 
Action on Promissory Note, by Payees against Makers. 


1. Judgment against one of several defendants, in action on note.—In an 
action against two or more persons as joint makers of a promissory note, 
or other contract made joint and several by statute (Code, §§ 2905, 2919), 
judgment on verdict may be rendered against one, and in favor of the 
others. 

2. Date of promissory note; admissibility of parol evidence as to. 
The date of a promissory note is only prima facie evidence of the day on 
which it was executed, and parol evidence is admissible to show that it 
was in fact executed on another day. 

3. When note takes effect as contract.—A note takes effect as a con- 
tract, not from the day on which it is dated or signed, but from the day 
on which it is delivered; and if it was not delivered on Sunday, its 
validity is not affected by the fact that it was dated or signed on that 
day. 

4. Contracts made on Sunday ; exception “in case of necessity.”’—A 
contract made on Sunday, if made ‘‘in case of necessity,’’ is not void 
(Code, § 2 38); and when there is any evidence whatever tending to 
show that the contract sued on was made in a “ case of necessity,’’ as 
the words are used in the statute, the sufficiency of that evidence should 
be submitted to the jury. 

5. Same.—The necessity which will bring a case within this excep- 
tion to the statute, if not physical, must involve, at least, a moral 
emergency which will not reasonably admit of delay, and which rescues 
the act from the imputation of a willful desecration of the day; and the 
inconvenience which might ordinarily result from a day’s delay in 
travelling is not such an exigency as tends to establish a case of neces- 
sity, or requires that the sufficiency of the evidence should be submitted 
to the jury. 


“ec 


Apprat from the Cireuit Court of Madison. 

Tried before the Hon. H. C. Speake. 

This action was brought by Burns & Co., a mercantile part- 
nership doing business in Nashville. Tennessee, against Rh. R. 
Moore and Henry McGee, as joint makers of a promissory note 
for $264.50, which was dated * Nashville, Tenn., August 7th, 
1875,” and payable six months after date, to the order of said 
Burns & Co., at the bank of Fordyce & Rison, in Huntsville, 
Alabama, “with interest after maturity at ten per-cent. per 
annum.” The defendants jointly pleaded, “in short by con- 
sent,” that the note was void because executed on Sunday, and 
several other special pleas; and the defendant McGee separately 
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pleaded several other defenses. Issue was joined, without ob- 
jection, on all of these pleas ; and under the evidence adduced, 
and the charges of the court, the jury returned a_ verdict 
against said R. R. Moore, and in favor of said Henry McGee. 
On this verdict, the court, having overruled a motion in arrest 
of judgment, rendered judgment in favor of plaintiffs against 
said Moore, for the principal of the note sued on (the defense 
of usury being admitted), and in favor of said MeGee, for 
costs. 

On the trial, as the bill of exceptions shows, the plaintiffs 
read in evidence the deposition of M. Burns, a member of 
their firm, by whom the note was taken and accepted, and who 
testified, in substance, that he went from Nashville to Hunts- 
ville for the purpose of effecting a settlement of an old debt 
which Moore owed his house, and for part of which McGee 
was bound; that he made a settlement with Moore, at his 
business house in Huntsville, on Saturday, August 7th, 1875, 
and then sat down and wrote out the three notes which he had 
agreed to take, the last being the note now sued on; that 
Moore then signed the notes, and delivered them to him, and 
said that MeGee would become surety for him on the last note; 
that he then gave the note back to Moore, in order that he 
might procure the signature of MeGee, which Moore promised 
to obtain, and to return the note to him that night ; that Moore 
did not return the note to him, with McGee’s signature, until 
the next day, which was Sunday, and then told him that Me- 
Gee had signed it on Saturday night. Said MeGee, testifying 
as a witness for the defendants, stated, that said Burns came to 
his hotel in Huntsville on Friday night, and remained until four 
o'clock on Sunday afternoon; that said Burns, “a few hours 
before he left on the train, persuaded him (witness) to sign said 
note, saying that it would be an accommodation to his house in 
Nashville, and would enable them to raise money on the note ; 
that he refused to sign said note when presented to him, be- 
‘ause it was Sunday, and said it would be of no account; and 
that Burns thereupon said, ‘ We never expect you to pay tt, but 
we want your name, so we can raise money on it ;°” and that 
this occurred after dinner on Sunday, before the four o’clock 
train left. 

The court, in its general charge to the jury, instructed 
them, among other things, as follows: ‘ You may find the 
issues in favor of the plaintiffs, against one of the defendants; 
in which case, your verdict will be, ‘ We, the jury, Jind the 
issues in favor of plaintiffs, against the defendant,’ naming 
him, ‘and assess their damages at’ the amount of the princl- 
pal of the note sued on. And you may find in favor of the 
other defendant; in which case, your verdict should be, ‘ We, 
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the jury, find the issues in favor of the defendant, naming 
him.” To this part of the general charge the plaintiffs ex- 
cepted. 
he court also gave the following charges to the jury, on 
the request of the defendants: (1.) “If Burns reached Hunts- 
ville on Friday, for the purpose of having the deLt against 
Moore settled, and obtained McGee’s signature on Sunday, and 
it was delivered to Burns on that day, no question of necessity 
for the execution of the note on Sunday arises in the case.” 
(2.) “ The execution of a note consists in the signing and de- 
livery. If the note here was signed on Sunday, August Sth, 
it could not be delivered on Saturday, August 7th; and if the 
jury believe that McGee signed the note on Sunday, and that 
Burns left Huntsville on Sunday, they will consider from these 
facts, whether Burns obtained the note from said McGee.” (3.) 
“The facts of this case do not show a case of necessity for the 
execution of the note on Sunday.” (4.) “If the jury believe 
that said Burns gave the note to Moore on Saturday night, for 
the purpose of obtaining McGee's signature ; and that Moore 
then signed it, and carried it to McGee, who signed it, and de- 
livered it on Sunday, this would be an execution of the note on 
Sunday, and it would be void as against McGee.” The plain- 
tiffs excepted to each of these charges, and they then requested 
five charges in writing, each of which was given by the court. 
The plaintiffs now assign as error that portion of the general 
charge of the court to which they excepted, as above stated, 
and also the tive charged given as “ requested by appellants.” 


Jno. D. Branvon, for appellants. 
L. Cooper, contra. 


SOMERVILLE, J.—It can be no ground of sufficient ob- 
jection, that judgment was rendered, upon the note sued on, 
against only one of the two defendants who were parties to the 
suit, and that judgment was rendered, on a proper verdict, in 
favor of the other defendant. The statute expressly provides, 
that “when suit is instituted against several defendants, the 
plaintiff may recover against one or more, but is liable to costs 
to those against whom he does not obtain judgment.”—Code, 
1876, $$ 2919, 2905; Steed v. Barnhill, 71 Ala. 157. 

The main question raised by the rulings of the court is, 
whether the note is void as to the defendant McGee, as a con- 
tract executed in violation of the Sunday law. The statute 
declares, that “all contracts made on Sunday, unless for the 
advancement of religion, or in the execution, or for the per- 
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formance of some work of charity, or in case of necessity, are 

void.”—Code, 1876, § 2138. 

The note bears date on Saturday ; but this was only prima 
facie evidence of the trve date of execution, which could be 
shown by parol proof.—Aldridge v. Br. Bank at Decatur, 17 
Ala. 45. 

So, it is clearly immaterial, whether the note was signed on 
Saturday, and delivered on Sunday, or was both signed and de- 
livered on the latter day. The mere writing and signing a note 
on Sunday, unless it be then delivered, will not avoid it—/lana- 
gan v. Meyer & Co., 41 Ala. 132; Love v. Wells, 25 Ind. 503. 
The date of the making of such a contract, within the meaning 
of the statute, is, therefore, necessarily the day of its delivery, 
for the reason that it can have no etticacy or binding force until 
the act of delivery is performed.—ing v. Fleming (72 Il. 
21), 22 Amer. Rep. 131; Butler v. Lee, 11 Ala. 885; Clough 
v. Davis, 9 New Aa 500; 2 Parsons Cont. 763. 

The rulings of the court are in strict harmony with these 
views. 

It will be observed that all contracts, of whatever nature, are 
rendered void by the statute, if made on Sunday, unless they 
fall within one of the classes of cases specially excepted. The 
law is, therefore, more sweeping in its vitiating effects than the 
former statute in this State, known as the act of 1803, or the 
English statute of 29 Charles I], being on the same subject- 
matter.—Saltmarsh v. Tuthill, 13 Ata. 390. 

It is insisted that the evidence tended to show, that the mak- 
ing of the note in controversy was a case of necessity, and that 
the court should have submitted this issue to the jury, as mak- 
ing a case within one of the exceptions of the statute. If there 
was any evidence introduced on the trial, from which such an 
inference could be drawn, the question of the sufticiency of this 
evidence should have undoubtedly been left to the jury for their 
determination.—//ooper v. Edwards, 18 Ala. 280; Feital v. 
Middlesex Railroad, 109 Mass. 398. But the facts of the case 
tended to establish no such conclusion. The term necessity, as 
used in such statutes, means more than physical necessity. It is 
universally construed by the court to involve also considera- 
tions of moral fitness and propriety under the peculiar cireum- 
stances of the particular case. The design of the law is to pre- 
serve, to some extent, the sanctity of the Christian Sabbath, by 
discouraging indulgence in certain kinds of business of a secu- 
lar nature.—Smith v. Boston P. 2. (120 Mass. 490), 21 Amer. 
Rep. 538; Johnson v. People, 31 Ml. 469; Code, 1876, §§ 
4443-44. The necessity which will exeuse, if not a physical 
one, must, at least, be a moral emergency which will not rea- 
sonably admit of delay, but is so pressing in its nature as to 
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rescue the act done from the imputation of a willful desecration 
of a day made sacred for certain purposes in morals as well as 
in law. To this class belongs, as it has been held by this court, 
a contract by which a creditor secures an indemnity from an 
absconding debtor, who was pursued and overtaken on Sunday. 
Hooper v. Edwards, 18 Ala. 280. And an undertaking of bail 
which is entered into on Sunday.—//ammons v. The State, 59 
Ala. 164. Such, too, it has been said, is the act of repairing a 
defect in a public highway which constantly endangered the 
safety of travellers.— Flagg v. Inhabitants of Millbury, 4 Cush. 
(Mass.) 243. And the loading of a vessel where there is 
danger of navigation being closed.—McGatrick v. Wason, 
4 Ohio St. 566. Not so, however, it has been said, with the 
execution of a promissory note on Sunday, made to procure the 
discharge of the principal maker, who had been arrested on a 
charge of bastardy.—Shippy v. Eastwood, 9 Ala. 198. Or the 
clearing out of a wheel-pit on the Sabbath, for the purpose of 
preventing the stoppage, on a week day, of mills which em- 
ployed a large humber of hands.—JMJeGrath v. Mervin (112 
Mass. 467), 17 Amer. Rep. 117. 

We see in this case no elements of either physical or moral 
necessity. No emergency is shown which excuses the taking 
of the note on Sunday. The plaintiff, Burns, who took the 
note from McGee, is shown to have arrived at Huntsville on 
Friday, and remained there until Sunday afternon. No excuse 
is shown for delaying the act until a short time before his de- 
parture which bears the appearance of a moral exigency. No 
excuse is shown for not postponing the act another day, except 
the mere inconvenience of an ordinary delay in travelling. The 
court properly charged the jury, that the case did not present 
one of * necessity” within the contemplation of the statute. 


Affirmcd. 





Sharp v. Robertson’s Executors. 
Statutory Action in nature of Ejectment. 


1. Contracts of infants ; by whom avoided.—The contracts of an infant, 
whether executed or executory, are voidable at his election—subject to 
be aflirmed or disaflirmed by him on attaining his majority; and while 
this privilege is personal, not being transferable, nor capable of exercise 
by any third person during the life of the infant, it may be exercised, in 
the event of his death during minority, by his legal representatives, who, 
where the contract is a sale or conveyance of lands, are his heirs, or 
privies in blood, succeeding to his estate. 
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2. Conveyance of lands adversely held.—A conveyance of lands which 
are at the time in the actual occupancy of a third person, claiming ad- 
versely to the grantor, though without color of title, is void as against 
such adverse holder; as where he holds and claims under a parol con- 
tract of sale, which is voidable. 

3. General exception to charge.—A general exception to a charge as- 
serting several separate and divisible propositions, one of which is cor- 
rect, can not be sustained. 

4. Errors assigned, but not insisted on.—Assignments of error, not in- 
sisted on in the brief or argument of counsel, will be regarded as waived, 


Aprrat from the Circuit Court of Fayette. 

Tried before E. A. Powett, Esq., an attorney of the court, 
selected by the parties on account of the incompetency of the 
presiding judge. 

This action was brought by Mrs. D. J. Sharp, against the 
executors of John C. Robertson, deceased, to recover an undi- 
vided one-sixth interest in a tract of land particularly described 
in the complaint; and was commenced on the 10th January, 
1882. The defendants pleaded not guilty, the statute of limi- 
tations of ten years, and adverse possession by their testator at 
the time of execution of the deed under which plaintiff claimed ; 
and issue was joined on all of these pleas. On the trial, as 
appears from the bill of exceptions, it was shown that the lands 
sued for had belonged to W. QO. Strickland, and were in his 
possession at the time of his death, which oceurred prior to the 
year 1860 ; that the heirs-at-law of said Strickland were his four 
daughters, Rowena (the wife of S. A. McGinnis), M. A. 
McGinnis (the wife of L A. MeGinnis), Louisa Perkins, and 
Jane Strickland ; and that said Jane Strickland died on the 20th 
October, 1866, at about the age of seventeen years, leaving no 
descendants. Plaintiff then read in evidence a deed dated May 
6th, 1868, by which said Rowena and M. A. McGinnis and 
their respective husbands conveyed to her their entire interest 
in the lands, and rested her ease. ‘ Defendants then read to 
the jury a deed dated January 20th, 1865, by which said 
Rowena MeGinnis and her husband conveyed to said John C. 
Robertson, defendants’ testator, their entire interest in the lands 
sued for ; and offered in evidence another deed, dated May 18th, 
1866, which purported to be made by said M. A. MeGinnis and 
her husband, but was signed and acknowledged by her only, 
and which recited that it conveyed to said testator all their in- 
terest in said lands;” which last deed was admitted by the 
court, against plaintiff ’s objection and exception, ‘“ not as evi- 
dence of title, but to show color of title ;” and they also read 
in evidence a third deed, dated March 17th, 1873, by which 
said Louisa Perkins and her husband conveyed to said testator 
their interest in said lands. ‘ Defendants then offered evidence 
tending to show that their testator went into possession of said 
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land in 1866, and had continued in the open, notorious, quiet 
and uninterrupted possession of the same, accompanied with 
acts of ownership, up to the commencement of this suit ; also, 
that their said testator purchased of said Jane Strickland, in 
1866, her entire interest in said lands, and paid her for the same 
in money, goods, &c.; that no deed was executed, but their 
testator had possession of said land at the time; and they offered 
no written evidence of title to the share of said Jane Strick- 
land. Plaintiff objected to the introduction of this evidence, 
because said contract was vivlative of the statute of frauds, and 
because the same was voidable, being a transaction with a 
minor ;” which objections were overruled by the court, and 
exceptions duly reserved by plaintiff. ‘* Plaintiff then stated to 
the court, that she sued only for the shares of said Rowena and 
M. A. McGinnis in the interest of said Jane Strickland, or one- 
sixth interest in the lands.” 

“This was all the evidence offered or given. Thereupon, 
the court charged the jury, among other things, that if they 
should believe, from the evidence, that defendants’ testator 
bought from Jane Strickland her interest in her father’s lands, 
and paid for the same, and was put in possession by her, said 
transaction was not void, but voidable only, even if she was a 
minor at that time; and that she alone could repudiate said 
trade; and if she died during minority, without having repu- 
diated such trade, that the same must stand. The court charged 
the jury, also, that if defendants’ testator, through whom they 
claimed possession, was in vpen, notcrious, and adverse posses- 
sion of the land, exercising acts of ownership over it, at the 
time plaintiff purchased from said McGinnises and their wives, 
then plaintiff can not recover in this action, because there was 
an adverse possession by another at the time of her purchase. 
To the giviug of these charges plaintiff excepted.” 

The court also gave the following (with other) charges, on 
the request of the defendants: 1. “If the jury believe, from 
the evidence, that the defendants and their testator, through 
and from whom they claimed possession, have been in continu- 
ous, actual occupancy of the lands sued for, independently, 
and under claim of right, for ten years, this is equivalent to a 
legal title, on which this action may be defeated ; and neither 
title, nor color of title, is necessary to perfect this right.” 
4. “If the jury believe, from the evidence, that defendants’ 
testator was in adverse possession of the lands sued for, before 
and at his death, and that such possession was continued by de- 
fendants, through their testator, either under paper title or 
otherwise, fur ten years before the commencement of this suit, 
then plaintiff can not recover in this action.” To each of these 
charges exceptions were reserved by the plaintiff. 
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The several charges given, to which exceptions were re- 
served, are now assigned as error. 


Garrerr & Pueran, for appellant, cited Ewell’s Leading 
Cases, p. 90, and authorities there referred to. 


Ne Suirn & Sanrorp, with H. C. Tompkins, contra, cited 
Riggs v. Fuller, 54 Ala. 141; Ryan v. Kilpatrick, 66 Ala. 
332; Eureka Co. v. eo 71 Ala. 248; Jones v. Davis, 
2 Ala. 230; Jnsurance Co. Goodman, 32 Ala. 108; //am- 
mett v. Brown, 60 Ala. 498; ye v. Bernstein, 60 Ala. 582; 
Smith v. Roberts, 62 Ala. 83; Wilson v. Glenn, 68 Ala. 383. 


CLOPTON, J.—The contracts, executory or executed, of an 
infant are voidable, subject to be affirmed or disaftirmed at his 
election, on arriving at full age. The privilege of avoiding 
the contract is personal, conferred on the infant hitmself. 
During his life, no other party can avoid the contract. Inter- 
ference by strangers, wrong-dvers, or persons having no interest 
in the subject-matter, will not be tolerated or permitted ; and 
the privilege not being transferable, can not be exercised by 
assignees, or privies in estate. Although the privilege is said, 
generally, to be personal, it extends to his legal representatives, 
who may, after his death, affirm or disaftirm the contract of 
the infant, in regard to matters where they succeed to his in- 
terest, or represe Setford v. Ringgold, 6 Ala. 544. 
And it may be regarded as settled, that an infant’s contracts, 
in reference to the sale or conveyance of land, may be avoided 
by his heirs, or privies in blood, who suce eed to his estate. 
Ferguson v. Bell, \7 Mo. 348; Breckenb: idge v. Ormsby, 1 J. 
J. Marsh. 248; Levering v. Reighe, 2 Md. Ch. Dee. 88; Smith 

Mays, 9 Mass. 62; ; Ewell’s Lead. Cas. 89. The court erred 
in instructing the jury, that if the infant died without having 
repudiated the contract, it must stand; it having been shown 
that she died during infaney. 

It has been uniformly held in this State, that a conveyance 
of lands which are, at the time of the conveyance, in the ad- 
verse possession of a third person, under claim of right, is 
void as against the adverse holder, and will not sustain an 
action of ejectment against him to recover possession.— Bern- 
stein v. Humes, 60 Ala. 580. That the adverse possession may 
have this effect, there must be actual occupancy ; but color of 
title is not requisite. The fact that the adverse holder claims 
under a parol contract of sale, which conveys no title, and is 
voidable, is immaterial. It is sufficient as a claim of right or 
ownership.— Vandiveer v. Stickney, 75 Ala. 225. The charge 
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of the court on this subject asserted a correct proposition of 
law. . 

‘lhe exception to the general charge of the court, which as- 
serts separate and divisible propositions, is general; and one 
of them being correct, the error above mentioned can not work 
a reversal. 

T..e only other errors insisted on in the argument of counsel, 
are as to the first and fourth charges given at the request of 
defendants. We find nothing objectionable in these charges, 
when considered in connection with the evidence. The charges 
state, hypothetically, the facts requisite to complete the bar of 
the statute of limitations; which, when complete, gives to the 
party, in whose favor it has run, a right on which he may pros- 
ecute or defend an action of ejectment.—Furmer’s Heirs v. 
Eslava, 11 Ala. 1028. 

We do not consider the other assignments of errors, as, not 
having been insisted on in arguinent, they will be regarded as 
waived. — Robertson v. Bradford, 73 Ala. 116. 

Attirmed. 


McHan v. Ordway, Dudley & McGuire. 
Bill in Equity by Mortygagee as Purchaser at Mortgage Sale. 


1. Purchase by mortgagee at sale under power; equitable relief to him. 
When a mortgagee becomes the purchaser at his own sale under a power 
in the mortgage, he does not thereby acquire any title beyond that vested 
in him as mortgagee; but, being bound by the sale, he may come into 
equity to have it confirmed and his title perfected, unless the mortgagor 
makes a seasonable application to set aside the sale and be let in to re- 
deem ; and he may offer in his bill to have the lands resold, at the option 
of the mortgagor, although the latter has, by his laches, lost the right to 
ask a resale. 

2. Allegations of frand in concealment, cancellation and destruction of 
deed.—General averments of fraud, not stating the particular facts in 
which it consists, are not sufficient. Thus, where a mortgagee, being 
defeated in an action at law for the recovery of the lands, files a bill in 
equity against the mortgagor and the defendant in possession, alleging 
that, prior to the execution of the mortgage, they had _ effected an ex- 
change of lands, by which the mortgagor had obtained the lands con- 
veyed by the mortgage; ‘‘that said defendants, since the execution of 
said mortgage have fraudulently cancelled the trade which they had 
previously made, and have fraudulently withheld from record said deeds 
which they had executed to each other, and now have said deeds in their 
possession, or under their control, or have destroyed the same, and, by 
such false and fraudulent conduct, are trying to defeat complainant from 
recovering the possession of said lands;’’ these averments, as charges 
of fraud, are not sufficiently definite and specific to authorize relief. 
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Arprat from the Chancery Court of Blount. 

Heard before the Hon. Tuomas Cosss. 

The original bill in this case was filed on the 5th November, 
1883, by the appellees, suing as late partners, against William 
Conant and James McHan, and souglit a discovery and relief, 
buat, by an amendment of the bill, the prayer for discovery was 
stricken out. The facts on which the prayer for relief was 
founded, briefly stated, were these: On the 13th February, 
1878, said William Conant conveyed to complainants, by mort- 
gage, a tract of land therein particularly described, to secure the 
payment of a note of that date ; copies of which note and mort- 
gage were made exhibits to the bill. The note not being paid 
at maturity, the complainants foreclosed the mortgage, by a 
sale under the power therein contained, and became themselves 
the purchasers at the sale. At the time the mortgage was e:- 
ecuted, Conant was in possession of the lands, claiming them 
as his own, and exercising acts of ownership over them ; having 
previously obtained them from said James McHan in exchange 
for another tract of land, and having at least a perfect equity to 
them ; while the bill further alleged, also, that they had executed 
conveyances to each other, which had not been recorded. On 
the 17th June, 1879, after the sale under the mortgage, the 
complainants brought an action of ejectment for the lands 
against the said James McHlan, who was then in possession; 
but they were defeated in that action, because, as they alleged, 
they could not prove that the legal title to the lands was in said 
Conant at the time of the execution of the mortgage. The 
bill then alleged and charged a fraudulent cancellation of the 
contract of exchange by and between the defendants, and the 
concealment or destruction of the conveyances which they had 
executed to each other. These allegations are copied in the 
opinion of the court. The prayer of the bill was, “that the 
legal title to said lands be devested out of said defendants, or 
either of them, and that complainants be invested with the 
same; that the sale made by complainants under said mortgage 
be in all things contirmed, or, if agreeable to the desire of the 
said Conant, a resale be made under the order and decree of 
the court, and complainants be put in possession of the lands; 
that it be referred to the register to take and state au account 
of the annual value of the rents of said lands since the sale 
under said mortgage, and the said McHan be required to ae- 
count to complainants for the same ;” and for other and further 
relief. 

The defendants moved to dismiss the bill, as amended, for 
want of equity ; and the decree overruling that motion is now 
assigned as error. 
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CO. F. Hair, for appellants.—The prayer for discovery 
having been struck out by amendment, the bill can only be 
maintained as asking relief in one of two aspects: Ist, asa 
bill by the mortgagor, having purchased at his own sale, to have 
the sale either confirmed or set aside; 2d, as a bill for relief 
against fraud. In the former aspect, it is without equity, be- 
cause, on the facts stated, the mortgagor has never objected to 
the sale, and he is now barred by his own /aches from setting it 
aside. Robinson v. Cullom & Co., 41 Ala. 693; McLean v. 
Presley, 56 Ala. 211; Harris v. Miller, 71 Ala. 26. As seek- 
ing relief on the ground of fraud, if the allegations are sutt- 
ciently specific, they do notimpart equity to the bill, but show 
that the complainants have a full, complete and adequate 
remedy at law.—1 Story’s Equity, $§ 72 to 74 a, inclusive ; 
Story’s Eq. Pl. §§ 473, 476, 478; Znsurance Co. v. Webb, 54 
Ala. 697; Dickinson v. Lewis, Garthwaiie & Co., 34 Ala. 
638 ; cases cited in Ist Brick. Digest, 666, § 386. 


Warts & Son, and C. C. Harrts, contra.—The complainants 
had an undoubted right to come into equity, asking to have the 
sale confirmed, and their title as purchasers established ; or, if 
it was repudiated by Conant, to have their mortgage foreclosed. 
McLean v. Presley, 56 Ala. 211; MeGeheev. Lehman, Durr 
cb Co., 65 Ala. 316; Harris v. Miller, 71 Ala. 26; Yarborough 
v. Avant, 66 Ala. 526. The alleged fraudulent concealment, 
cancellation or destruction of the unrecorded conveyances, 
gives additional equity tothe bill. The mortgage having been 
duly reeorded, as shown by the exhibit to the bill, McHan was 
chargeable with notice of the complainants’ rights under it, and 
could acquire no right or title from Conant which would over- 
ride theirs; while the destruction or cancellation of the deeds 
meee the complainants from establishing the legal title at 
aw. 


STONE, C. J.—If the complainants have shown any right 
to recover the land sued for, it may be conceded they could 
come into equity, and have their title perfected. Purchasing, 
as they did, at their own sale, they did not, by such purchase, 
acquire any legal title beyond what they held under their. mort- 
gage. True, they were bound by their purchase, and could not, 
by any proceeding instituted by them, be heard to disaffirm it. 
They bound themselves, but did not bind the mortgagor, if he 
seasonably moved to have the sale disaftirmed, and to be let in 
to redeem.— Garland v. Watson, 74 Ala. 323. It may also be 
conceded, that Conant had slumbered tvo long, to be allowed to 
disattirm and redeem. Still, complainants are without a perfect 
title; and, as we have said, if there is no other obstacle in the 
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way, they may come into equity, and have all the equities of 
Conant converted into a legal title in them ; and, inasmuch ag 
they are the actors praying relief, it was their privilege, if not 
their duty, to offer to the mortgagor the option of having the 
lands resold.— Me Lean v. Presley, 56 Ala. 211: MeGehee ». 
Lehman, 65 Ala. 316; Yarborough v. Avant, 66 Ala. 526 ; 
Harris v. Miller, 71 Ala. 26. 

In February, 1878, Conant, by mortgage, conveyed the lands 
in controversy to complainants, as secnrity for the payment of 
his note under seal, for the sum of twelve hundred and sev enty 
dollars. Mean, after the mortgage sale, being in possession 
of the lands, was sued by complainants for their recov ery, ina 
statutory real action. There was verdict and judgment for de. 
fendant. One verdict and judgment, in such action, are not 
conclusive.—Code of 1876, $ 2969; Jones v. DeGraffenreid, 
60 Ala. 145. The present bill was filed by Ordway, Dudley 
and McGuire, who had failed in the ejectinent suit, and Co- 
nant and McHan were made defendants. The bill avers that, 
when the mortgage was made, Conant was in possession of the 
lands. It then avers that the lands had belonged to McHan, 
but that before the mortgage was made, Conant and McHan 
had exchanged lands, and Conant had become the owner of the 
lands in suit, in exchange for other lands which had previously 
belonged to him; and that he, Conant, had at least acquired 
“a perfect equity; the said James McHan, to whom they pre- 
vionsly belonged, having received a full, valuable, adequate, 
and all the consideration for the same cal upon between him 
and the said Conant.” The bill then charges, * that at the time 
of the exchange of lands between the said Conant and McHan, 
as above set forth, and previous to the execution of said mort- 
gage of date 13th February, 1878, the said MeHan had madea 
deed to said Conant, to the said lands embraced in the said 
mortgage, conveying to him the full legal title, and at the same 
time the said Conant conveyed by deed to McHan the lands 
near Huntsville, which he had previously owned; . . . that 
since the execution of said mortgage by the said Conant to 
complainants, the defendants have fraudulently cancelled the 
trade which they had previously made by an exchange of lands, 
and have fraudulently withheld said deeds from record, which 
they had executed the one to the other in said exchange of 
lands, and now have said deeds in their possession, or under 
their control, or have destroyed the same, and, by such false 
and fraudulent conduct, are trying to defeat complainants from 
recovering the possession of said lands.” We have now copied 
all of said bill, material to the question we propose to consider. 

The allegations of fraud are wholly insufficient.—F lewellen 
v. Crane, 58 Ala. 627; Pickett v. Pipkin, 64 Ala. 520. The 
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facts should have been averred, constituting the fraud ; enongh 
facts to show a ease of fraud against some right of complainant, 
set forth in the pleadings. It is not averred nor shown that 
McHan, before the alleged re-exchange and suppression or can- 
eellation of the deeds, had notice, actual or constructive, of the 
mortgage to complainants. And, if this be not the particular 
ground of frand invoked, no other requisite facts are set forth, 
—such as, that the re-exchange was simulated, and the mort- 
gage property held by McHan in secret trust for Conant. 

The bill, in other respects, is subject to criticism. The note 
and mortgage are averred to be given to secure thirteen hundred 
and seventy dollars. The exhibits show them to be for twelve 
hundred and seventy dollars. The bill, in une place, avers that 
Conant’s title was a “ perfect equity.” If this be so, then com- 
plainants were without remedy as to any part of their claim, 
save in equity. In another place, it is averred that Conant had 
a legal title. These apparently repugnant averments ought to 
be so modified, as to leave them in harmony. 

It is possible the bill can be so amended as to give it equity, 
and, to that end, we will leave it for the chancellor to pass on 
any motion to amend the complainants may make. In cases 
cireumstanced as this is, we deem it the better practice to make 
no order of dismissal in this court. 

Reversed and remanded. 


Shakespeare v. Alba. 


Bill in Equity for Specifie Performance of Agreement for 
Lease. 


1. Statute of frauds ; agreement for lease ; part performance.—A verbal 
agreement to make a lease for the term of five years is within the statute 
of frauds (Code, § 2121, subd. 5); but, if possession is delivered under the 
contract, and installments of rent are paid and accepted, the case is, by 
the express words of the statute, taken out of its influence and opera- 
tion. : 

2. Waiver of statute, as defense to bill for specific performance.—The 
statute of frauds, as a defense to a bill for the specific performance of a 
contract, is waived, unless specially pleaded ; and the contract being ad- 
mitted, or satisfactorily proved, it will be enforced, although it may be 
obnoxious to the statute. 

3. When assignee of lessor can not plead statute-—When the lessor 
waives the benefit of the statute of frands as a defense, by failing to 
plead it, a purchaser of the estate subject to the lease, becoming assignee 
of the uncollected rents, can not set up the statute in defense of a bill for 
specific performance of the agreement. 

Agreement not to be performed within one year.—An agreement 
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which is capable of performance within one year is not ‘‘ an agreement 
which, by its terms, is not to be performed within one year from the 
making thereof’’ (Code, § 2121, pon hg 1); and an agreement to make a 
lease for five years, or for any term of years, is not within this clause of 
the statute. 

5. Parties to bill ; assignor and assignee.—When the lessee has as- 
signed unconditionally his interest in the lease, he would still be a proper 
party to a bill filed by his assignee to compel a specific execution of the 
agreement to make a lease; but, the validity of the assignment not be- - 
ing assailed, and the lessor not alleging the insolvency of the assignee, nor 
otherwise showing the necessity of bringing in the lessee as a party, he 
is not a necessary party. 


AppraL from the Chancery Court of Jefferson. 

Heard before the Hon. Tuomas Cosps. 

The bill in this case was filed on the 2d November, 1883, by 
Peter F. Alba, in the name of himself and one Carmelick 
(whose name was afterwards struck out by amendment), against 
J. A. Shakespeare, J. M. Lewis, John T. Hardie, and the Elyton 
Land Company, a private corporation; and sought to enforce 
the specific execution, by said corporation, of an agreement to 
lease certain real estate in Birmingham, for the term of five 
years, to one W. F. Orr. The lease, according to the original 
agreement, as averred in the bill, was to commence on the 14th 
December, 1881, and continue for the term of five years, at an 
annual rent of $200, payable monthly; but, by a new agree- 
ment, made in March, 1882, another lot was included, at an 
additional rent of $50, payable monthly as the first; and the 
lessee was to have the privilege of erecting buildings and other 
improvements, and of removing them. The bill alleged, also, 
that said Orr was placed in possession of the premises under 
this contract, paid the monthly rent as stipulated, and erected 
a brick stable and other improvements, at a cost of over $2,000, 
and continued in possession until some time im July, 1882, 
when he sold and conveyed his interest in the lease and the 
premises to Mrs. Sallie E. Stokes, and placed her in possession ; 
that Mrs. Stokes continued in possession, paying the monthly rent 
as stipulated, until the 27th September, 1883, when she sold and 
conveyed to the complainant, and placed him in possession of 
the premises; that on the 29th September, 1883, complainant 
made a tender to the agent of said corporation of the amount 
then due for rent, which offer and tender was refused by said 
agent, because the corporation had sold the property to said 
Shakespeare, Lewis and Hardie; that said purchasers “ bought 
said property with full notice and knowledge of said agreement 
_ of lease,” but repudiate it, and have made a written demand of 
possession, and threaten to bring suit. 

An answer to the bill was filed by the Elyton Land Company, 


in which the making of the alleged agreement, the delivery of 
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possession under it, and the payment of the rent were ad- 
mitted ; and the answer then added: “ But this respondent 
avers, in addition, that said agreement of lease was not in 
writing, and no memorandum thereof was reduced to writing, 
except r the memorandum of the president, entered in pencil on 
the books of the company about the time, a copy of which is 
hereto attached as a part of this answer. Moreover, the sale 
by this respondent, of the real estate named in the bill, to said 
Shakespeare, Hardie and Lewis, was made subject to the lease 
agreement with Orr, and to the carrying out by them of the 
terms and conditions of the Orr lease, at the same time invest- 
ing them with a right to have and collect the rents under said 
lease, accrued and thereafter accruing. Respondent has re- 
ceived from said Shakespeare and others, said purchasers, the 
whole of the purchase-money for said real estate, and is ready 
to make conveyance to them, subject to their carrying out said 
Orr contract of lease as fully as respondent was thereby bound 
todo. As this respondent does not know the tr uth of the 
other statements contained in said bill, the same are required 
to be proved.” 

A joint and several answer to the bill was also filed by the 
other defendants, in which they denied the making of the al- 
leged agreement, denied all knowledge or notice of it on their 
part, and insisted that, if made, it was void under the statute of 
frauds; and they incorporated in their answer a demurrer to 
the bill, specifically assigning eighteen causes or grounds of de- 
murrer. The principal causes of demurrer so assigned were : 
Ist, want of equity ; 2d, the statute of frauds ; 3d, the failure to 
make Orr a party to the bill. The bill was afterwards amended, 
by consent, by adding averments the same in substance as the 
allegations contained in the answer of the Elyton Land Com- 
pany, as above copied. 

The cause being submitted for decree on the demurrer, the 
chancellor overruled it on all the grounds specially assigned ; 
and his decree, from which this appeal was taken, is now assigned 
as error. 


Swirn & Braprorp, for appellants.—Originally, terms for 
years were created without writing.—Browne on Stat. Frauds, 
S$ 6, 7. If this contract is not within the statute of frauds, 
then the verbal agreement is as valid and effectual as if re- 
duced to writing, and there is no nec essity for a specitic per- 
formance.— F itzpatrick v. Featherstone, 3 Ala. 40. But leases 
are within the statute, and are void unless reduced to writing, 
when they are not to be ger within one year.— Cromme- 
lin v. Theiss; 31 Ala. 412; Treadway v. Smith, 56 Ala. 345; 
Derrick v. Brown, 66 Ala. 166; Velson v. Webb, 54 Ala. 436; 

23 
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Heflin v. Milton, 69 Ala. 356. If an agreement is within the 
statute, no part performance can justify a court of equity in 
decreeing its specific exeeution.—//efin v. Milton, 69 Alla. 
356; Flinn v. Barber, 64 Ala. 199. A lessee remains liable 
on his express agreement to pay rent, notwithstanding he may 
have assigned his lease, with the assent of the lessor, and the 
latter has accepted rent from the assignee.— Lodge v. White, 30 
Ohio, 569; 27 Amer. Rep. 492; 2 Platt on Leases, 355; 
Washb. Real Property, 493, 4th ed. To grant the relief 
prayed in this case, would be to substitute one debtor for 
another, which a court of equity has no power to compel a 
party to accept.—1 Platt on Leases, 629; Parsons Contr. 577, 
note «. 


E. L. Crarkxson, and Hewrrr & Waker, contra, cited 
Eaton v. Whitaker, 18 Coun. 222, or 44 Amer. Dee. 586; 2 
Story’s Equity, $$ 759, 761, 763, 771 ; Taylor's Land. & Tenant, 
S$ 32,49: Brewer v. Brewer & Logan, 19 Ala. 481: Morgan 
v. Morgan, 3 Stew. 383: Tlays vw. Hall, 4+ Porter. 374: Barrell 
wv. Hanrick, 42 Ala. 60; Me Morris v. Crawford, 15 Ala. 271; 
Seaman v. Ascherman, 51 Wise. 678, or 37 Amer. Rep. 849; 
4'Kent’s Com. 451; Add. Contr. § 497; Adams’ Equity, § 86, 
note 1; Brock v. Cook, 3 Porter, 464; 47 Cal. 138; 9 Texas, 
385; 19 N. J. Eq. 102; 14 Geo. 683; 21 Ark. 110; 1 Pars. 
Sel. Cases, 422. 


SOMERVILLE, J.—The bill is one filed for the specific 
enforcement of a verbal contract to make a lease for a term of 
five years. It is brought by the complainant, Alba, as assignee 
of the leasehold estate. against the Elyton Land Company and 
the other appellants, who claim by privity of estate from this 
corporate company. 

It is insisted that the agreement of the Elyton Land Com- 
pany to lease the land in controversy to Orr, the assignor of 
complainant, was void, because repugnant to the Statute of 
Frauds, which annuls all verbal agreements for the sale of 
lands, or any irterest therein, “except leases for a term not 
longer than one year, unless the purchase-money, or a portion 
thereof, be paid, and the purchaser be put in possession of the 
land by the seller.”—Code 1876, § 2121, sub-div. 5. It re- 
quires no argument to support the self-evident proposition, that 
a lease of land for a term of years is a sale of an interest in 
_land, within the meaning of this statute. This appears, not 
only from the very nature of such a lease, which is in effect a 
conveyance or grant of the possession and use of thie leased 
premises for a fixed period, thereby vesting a title and estate 
in the lessee, but is clearly manifest from the very words of 

VoL, LXXVI. 








rm 


the 


la. 
ble 
lay 
the 
30 
Ds 
lef 
for 
la 
7, 


2d 


DL 


—— a COU 





1884. ] OF ALABAMA. 355 
{Shakespeare vy. Alba. ] 

the statute, by which leases of a certain class are expressly ex- 

cepted from the operation of its provisions.— Warren v. Wag- 

ner, 75 Ala. 188; Code, § 2121, sub-div. 5. 

Under the fifth sub-division of the present Statute of Frauds, 
verbal contracts for the lease or sale of lands are withdrawn com- 
pletely from its influence, in all cases where the purchase-money, 
or a portion thereof is paid, and the purchaser is put into posses- 
sion of the land. When these two facts concur, the requirements 
of the statute are satisfied, and there is such a part performance 
of the contract as to render it valid and capable of enforcement 
by specitic performance in a court of equity.—J/efin v. Mil- 
ton. 69 Ala. 354. 

In this ease, the lessor is the seller, and the lessee the pur- 
chaser, within the contemplation of the statute. The facts 
show that the lessee was placed in possession of the premises 
under the lease, and paid many of the monthly installments of 
rent, which was nothing more nor less than the purchase-money 
for his five-year leasehold estate, which had been agreed to be 
granted him. The case is one which is obviously rescued from 
the influence of the Statute of Frauds by these attendant facts. 

There is another view of the case, equally persuasive of the 
correctness of the foregoing conclusion. The agreement in 
question does not offend the Statute of Frauds for yet another 
reason. The benefit of this statute is not available, without its 
being specially pleaded ; and if waived, and the contract is ad- 
mitted, or satisfactorily proved, it will be enforced. Our more 
recent rulings hold that such agreements, therefore, are not 
strictly void, but voidabie merely.— Cooper v. Hornsby, 71 Ala. 
62; Comer v. Sheehan, 74 Ala. 452. If the defense of the 
statute is not insisted on, either by demurrer or answer, it must 
be considered as waived, upon the familiar maxim, Qu¢dlcbet 
ren unciare pote st Juri pro se introducto.— Broom’s Maxims, 546. 
“A man may,on principle,” it has been said, “as well renounce 
the benefit of the Statute of Frauds as a defense, as the statute 
of limitations. or a discharge in bankruptcy.”—Willard’s Eq. 
Jur. 288. And such is the theory of our law, and the practice 
under ovr decisions.— Baily v. Trwin, 72 Ala. 505; Patterson 
v. Ware, 10 Ala. 444. 

The record shows that the original lessor, the Elyton Land 
Company, have failed to set up the defense of the statute, in- 
tentionally refusing, it seems, to do so. This defense is, there- 
fore, waived so far as they are concerned. Their vendees, 
Shakespeare, Lewis, and Hardie, are equally precluded from 
making this defense, but for a different reason. They were 
not purchasers of the leasehold estate, but only of the rever- 
sion. They bought the land in controversy subject to the lease, 
becoming assignees of the uncollected rent. The lease in 
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question was, therefore, excepted out of the operation of the 
conveyance made to them by the lessors, who were the owners 
of the reversion only, at least so long as they declined to repu- 
diate their verbal sale, either by pleading the Statute of Frauds, 
or by making sale to these vendees of the term for years by 
conveying to them the entire fee-simple in the land whieh is 
the subject of controversy.—//efin v. Bingham, 56 Ala. 566, 

If there was any thing in the suggestion, thi at the agreement 
sought to be enforced is repugnant to the first clause of the 
Statute of Frands, as an “agreement which, by its terms, is not 
to be performed within one year from the making thereof” 
(Code, § 2121, sub-div. 1), this defense is unavailable for the 
reasons above specified. But the suggestion is not, in our 
opinion, supported by the facts of the case. This clause of the 

statute, as is well settled, applies only to such agreements as do 

not admit of performance according to their language and in- 
tention, within one year from the time they are made. It has 
no reference to such as may be coustrued to be capable of per- 
formance within that time, according to the intention of the 
contracting parties. —Browne on Stat. Frauds, § 273; //effin ». 
Milton, supra. The agreement sought to be specifically per- 
formed is the execution of a lease for a term of tive years. 
The duration of the lease, whether for one or for twenty years, 
does not touch the question as to the time within which it was 
to be executed. When the lease is made in writing, and prop- 
erly signed, in accordance with the provisions of the statute 
governing the conveyance of real estate, this would, when fol- 
lowed by a delivery of the instrument, be a full and complete 
execution of the lessor’s agreement, whatever might be the 
mere number of years the leasehold estate is to endure. If an 
agreement to sell and convey the entire fee-simplein perpetuity 
would be rescued from the Statute of Frauds, because of the 
purchaser’s going into possession of the premises and paying a 
part of the purchase-money, for exactly the same reason any 
less estate would be, whatever its nature, duration, or char eter, 
and for the plain reason that the greater always includes the 
less.— Euton v. Whitaker, 44 Amer. Dee. 586, 590. 

The assignors of the lease may have been proper parties to 
the present suit, but they were not, in our opinion, necessary 
parties. The assignment of the lease was absolute and uncon- 
ditional, leaving no interest in the assignors ; and the validity 
of the assignment is not assailed or denied. W here this is the 
case, and the original lessor makes no objection, in his answer 
‘or other pleadings, to the solvency of the assignee, and does 
not specially ask, at the hands of the court, the personal liability 
of the assignor for the covenants imposed by the lease, there 

can be no objection taken to the complainant’s failure to make 
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such assignor a party to his bill for specitic performance.—Wa- 
terman on Spec. Perf. § 68, note 4; Story’s Eq. Pl. § 153; 
Pomeroy on Cont. § 487; 1 Platt on Leases, p. 629; Rogers v. 
Torbet, 66 Ala. 547; Wilkerson v. May, 69 Ala. 33. 

The decree of the chancellor is affirmed. 


Central Railroad & Banking Company 
v. Lampley. 


Trover against Railroad Company, for Money transmitted by 
Regist ved Letter. and Lost or Stolen. 


lL. Common carrier; liability depends on what.—To make a carrier sub- 
ject to the stringent liability imposed by the common law on common 
carriers, there must be privity of contract, express or implied, between 
him and the person who employs him, and a right on his part to com- 
pensation for his services. 

2. Sume; liability to sender of letter by mail.—There is no privity of con- 
tract between the sender of a letter by mail and the contractor with the 
government for carrying the mails, nor has the litter any right to com- 
pensation from the former; consequently, he is not liable as a common 
carrier to the sender of the letter, although he may be at the same time 
engaged in the business of a common carrier. 

3. Agents of public officers ; liability of principal for their acts or de- 
faults.—Publie officers are exempt from liability for the acts and defaults 
of persons employed under them to assist in the performance of their 
official duties, .both on considerations of public policy, and on the ground 
that such persons are acting, not as the private agents of their superiors, 
but as public agents; and where the subordinates are acting, not under 
an official employment, but as the agents and servants of the officers in- 
dividually in the discharge of their duties, the exemption from liability 
ceases, and the doctrine ot respond at supe rior applies. 

4. Contractor and carrier of public mails; liability for acts and defaults 
of agents and servants. —The contractor for carrying the mails, and not the 
carrrier employed by him, is the public agent, if such contract constitutes 
an agency; and as to his liability for the acts and defaults of su bordi- 
nates employed in the transmission, the court ‘‘ approves and adopts the 
legal propositions asserted and maintained in Sawyers v. Corse, 17 Gratt. 
(Va.) 230.”’ 

5. Railroad company carrying mails ; liability to sender of lost letter, 
and form of action against.—A railroad being by law an established post- 
road, and the mails being carried along its route by the directions of the 
post-office department of the government, the liability of the railroad 
company for the loss of mail matter is not that of a common carrier, but 
of a bailee for hire; and while it would be liable to the sender of a regis-, 
tered letter, if stolen or lost through the negligence or want of care of its 
agents or servants, the burden of proof is on the plaintiff to show that 
the theft or loss was caused by such negligence, and trover is not the 

proper form of action to enforce the liability. 


Arrrac from the Cireuit Court of Barbour. 
Tried before the Hon. H. D. Crayton, 
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This action was brought by James A. Lampley, against the 
Central Uailroad and Banking Company of Georgia, : a foreign 
corporation, to recover damages for the alleged conversion, on 
or about the 20th January, "1881, of $255 in money, which 
the plaintiff had sent by mail, inclosed in a registered ‘letter, at 
Louisville, Alabama, directed to H. Lampley at Eufaula, and 
which was never received by said H. Lampley. The complaint 
contained only a single count in trover for the conversion of the 
money, not stating any other facts. The defendant pleaded 
not guilty, and two special pleas, as follows: 2. “* Defendant 
is a railroad cor poration, and was on said 20th January, 1881, 
and before and after, operating the railroad from C layton to 
Eufaula; and under and by the direction of the United States 
Government, or the post-office department thereof, it was de- 
fendant’s duty to carry the mail pouches and sacks containing 
the mail matter, passing between Clayton and Eufaula and in- 
termediate offices; and on said 20th Jann: ary, LSS1, defendant 
carried the mail sacks and pouches from Clayton to Eufaula, 
which were delivered to it for carriage ; and defendant did not 
open, abstract, or take from them any money of the plaintiff or 
any other person ; and defendant further avers that it has never 
had the pl: aintiff’s money alleged to have been converted, and 
has it not now.” 3. “Defendant says, that it did not convert 
to its own use the money alleged in the complaint to have been 
converted by it, nor deliver it to any other person ; that when 
it received the mail pouches and sacks on said 20th January, 
1881, for transportation from Clayton to Eufaula, it did not 
know their contents, said pouches and sacks being closed. 
strapped and locked by the post-oftice authorities of the United 
States; that it delivered them, on the same day it received 
them at Clayton, to the post-office in Eufaula, in the same con- 
dition apparently as when received ; that if any of said pouches 
or sacks, on passing out of the hands of this defendant, did not 
have the same contents that they had on coming into its hands, 
then said pouches or sacks were unlawfully purloined from, 
and without the knowledge or consent of this defendant ; and 
defendant says that it was in the custody or charge of said 
pouches and sacks, at the instance of, and under the direction 
and pay of the United States Government, and has never had 
said $255 in its possession, nor any part thereof, except it might 
have been in said pouches or sacks.” The judgment-entry re- 
cites, that issue was joined on the plea of not guilty “ and the 
_other pleas shown by the record ;” and under the rulings - 
the court, the plaintiff had a judgment on verdict for $303.72 

On the trial, as the bill of exceptions shows, the plaintiff, who 
was the postmaster at Louisville at the time the letter was 
mailed and lost, testified in his own behalf that, on the 19th 
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January, 1881, he inclosed $255 in a registered letter addressed 


to H. Lampley at Eufanla, which, according to the rules and 
practice of the post-oftice department, was inclosed in an en- 
velope addressed to the post-master at Eufaula, with a blank 
receipt for the same, wh ch was required to be signed by the 
next post-master on the route, at Clayton, who in turn for- 
warded the registered letter, with another blank receipt, to the 
post-master at Eufaula, who returned it with the indorsement 
that the registered letter was “ not received.” //. Williams, 
the post-master at Clayton, who was examined as witness for 
the plaintiff, testitied that the registered letter came into his 
hands, with the rest of the mail matter in the pouches, and was 
inclosed by him in the next mail for Eufaula; and he further 
testified as follows: ‘ The pouch containing this money pack- 
age was strapped and locked by me, and delivered to one Dan. 
Caruthers, who was in the employment of the defendant ; and 
Isaw him earry the pouch to the defendant’s depot in Clayton, 
where he was met by another employee of the defendant, who 
attends at defendant's said depot, and they passed around the 
building to the train of cars standing on the other side. Caru- 
thers did not open the pouch while in my sight. At that time, 
the Clayton mail-pouches were delivered to me from the depot 
by some person in the employment of the defendant, and by 
me to some person in the defendant’s employment. The post- 
office department furnishes one postal key only to an office, and 
with it all pouches are unlocked. The pouch this package was 
placed in was locked by me before it was sent out of office, and 
left my hands in good order. The postal locks are not compli- 
eated : a good mechanic could easily make a key that would 
unlock one. At the date of this transaction, Henry Caruthers 
was an employee of the defendant, and was running as a train 
hand between Clayton and Eufaula. //e is now in the peni- 
tentiary, serving out a sentence for stealing an iron safe from 
the defendant out of its cars. In January, 1881, there were 
no route agents, or other officials, running between Eufaula 
and Clayton. The defendant carried the mails. On one occa- 
sion, I sent a registered letter from Clayton to Eufaula, and the 
return mail brought it back to me. I suppose it became fas- 
tened in the bottom of the pouch, and did not fall when the 
mail was poured out.” Wes. Jones, a porter in the employ- 
ment of the Southern Express Company at Eufaula, was also 
examined as a witness for the plaintiff, and thus testified: “I 
carry the mail-pouches from the post-office in Eufaula to the 
Clayton trains, and from such trains to the post-office ; and I 
was so carrying such pouches on the 20th January, 1881. I 
met the Clayton train, on the morning of that day, on its arrival 
from Clayton, and received the mail-pouches from Henry Ca- 
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ruthers, who usually delivered them to me from the cars. On 
that day, the pouches came into my hands in apparent good 
order, and were delivered by me to the post-oftice in Eufaula 
in the same condition in which ] received them. I went direet 
from the depot to the post-oftice, and carried the mail through 
a business street in the day-time.” £. Z. Brown, a clerk in 
the post-office at Eufaula, who had charge of the registered letters 
and money orders, testified, as a witness for the plaintiff, to the 
rules and regulations for the transmission of registered letters, 
as plaintiff had stated them in his testimony: and he further 
testitied thus: ‘ The post-master at Eufaula has absolute con- 
trol of his office, and can at pleasure handle any mail matter, 
or do anything with the mails or money in the office ; and no 
clerk or employee in his office can prevent him from handling 
the mails. W. Hl. Locke was the post-master at Eufaula in 
1881, and lived on his plantation near the city, and was not 
always present in the post-office. C. A. Locke, his son, was at 
that time the clerk who, I think, generally attended to receiv- 
ing and opening the Clayton mail.” The plaintiff also read in 
evidence the deposition of C. A. Locke, in which: he testitied : 
“T was employed in the post-office at Eufaula in January, 1581, 
and had charge of the money orders and registered letters. No 
registered letter came to said oftice from Jas. A. Lampley, for 
any person, on or about January 19th, 1881, that I knew of. 
Wes. Jones was, I think, the Clayton mail-carrier in January, 
1881. On the day the registered letter from Louisville, bidled 
to the post-office at Eufaula, was due, I opened the mail-bag, 
with the assistance of my brother, Willie Locke. On that day, 
the Clayton mail-pouch was received locked, and all right.” 
This was all the evidence offered by the plaintiff. The de- 
fendant then introdneed F#. ZL. Stewart as a witness, who was 
the conductor on the train between Clayton and Eufaula in 
January, 1881, and who thus testified: ‘ My train transported 
the mail-pouches between Clayton and Eufauia. The pouches 
were brought from the post-oftice in each of those towns to my 
train, and were thrown into the baggage-car; and I placed them, 
or had them placed, generally, upon the baggage. I did not 
stay all the while with the mails, but usually remained in the 
car when not engaged in my duties as conductor, and fre- 
quently sat in the passenger-car talking with friends. Henry 
Caruthers was an employee on my train, and looked after the 
baggage ; and he had free access to the baggage-car, where the 
mail-ponches were carried. On the 20th January, 1881, the 
mail-pouch was not tampered with, so far as I know. There 
were no route agents on my train at that time, nor other postal 
otticials, nor any postal car, and none were running between 
Eufaula and Clayton. I was never sworn as a postal official. 
VoL. LXXVI. 
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After the loss of this letter, the United States authorities re- 

quested me to be sworn as a postal official, but I refused, and 

never was sworn. No person on my train had a key to the 
postal lock on the mail-pouch, so far as I know. The pouch 

remained in the baggage-car, from Clayton to Eufaula. No 
person had a right to handle it. I did not take any package, 
or other thing, out of the mail-pouch, on said 20th January, 
1881, and never had any of the plaintiff's money in my hands, 
nor paid any money of his over to the defendant.” W.F- 
Shellman, the superintendent of the defendant’s road from 
Eufaula to Clayton, was examined as a witness for the defend- 
ant, and thus testified: “The defendant was carrying the 
mails between Clayton and Eufaula, on the 20th January, 18>1, 
under instructions or directions from the United States Gov- 
ernment. The post-ottice department at Washington notitied 
the defendant to carry the mail between those places, on the 
railroad, and that a certain sum of money would be allowed for 
the service; and the defendant was carrying the mails under 
this order, on said 20th January, 1881, and received pay there- 
for as allowed by the Government. The Government furnished 
no agent to take and keep charge of the mails on said 20th 
January, 1881, nor for some time before or after, and there 
was no officer or agent of the Government in charge thereof ; 
nor was any employee of the defendant sworn to carry or safely 
keep said mails.” It was admitted by plaintiff, “that the 
treasurer of the defendant corporation is the person authorized 
to receive and receipt for all moneys paid to said corporation ; 
and that the money sued for in this action never went into his 
hands, nor was ever received by him, or by any one else, as 
money belonging to said corporation.” 

«This was all the testimony offered by the defendant. At 
the close of the examination of the witnesses, the defendant 
moved the court to exelude from the jury, as evidence, that 
part of the testimony of the witness W7///ams relating to the 
whereabouts of Henry Caruthers, and accounting for his 
presence in the penitentiary, because it was illegal, irrelevant, 
and immaterial ; which objection and motion the court over- 
ruled, and the defendant excepted. While the witness Brown 
was on the stand, the defendant offered to prove by him that, 
subsequent to said 20th January, 1881, said W. H. Locke, then 
the postmaster at Eufaula, was discovered to have embezzled 
funds coming into his hands as postmaster, during a period 
covering that date; which evidence, on objection by plaintiff, the 
court excluded, and the defendant excepted.” 

The court charged the jury, “ among other things, as follows :’ 
(1.) “To entitle the plaintiff to recover, the jury must be 
satistied, from the evidence, that the money sued for was de- 
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livered to the defendant’s agent as a common carrier, and that 
it has not been delivered according to the undertaking, either 
before or after demand made.” (2.) “The bringing of the 
suit is a demand, and it is not necessary that the plaintiff 
should prove any other.” (3.) “It is no answer to this com- 
plaint, that the money was lost through their want of proper 

‘are, nor that they carried the mail as the agent, or by the order 
of, or by contract with the Government.” The defendant daly 
exe epted to each of these charges, and also to the following 
charge, which was given by the court on the request of the 
plaintiff: “Lf the jury believe, from the evidence, that the 
plaintiff delivered to the defendant the money now sued for, 
in the mail-bag at Clayton, to be delivered by it at Eufaula, and 
that defendant failed to deliver said money at Eufaula, before 
or after demand made; then, in law, such failure to deliver the 
money amounts to a conversion of it.” The defendant re- 
quested the court, in writing, to instruct the jury, that, ‘if 
they believed the evidence, they must tind a verdict for the de- 
fendant;” and to the refusal of this charge the defendant duly 
excepted. 

The rulings of the court on the evidence, the several charges 
given, and the refusal of the charge asked, are now assigned as 
error. 


RogvemMoreE & Suorrer, for appellant.- —(1.) The rulings of 
the court in the ‘adiniesion and rejection of evidence were 
erroneous, The conviction of Dan Caruthers, an employee of the 
defendant, for another offense, had no legal connection with 
the question of the defendant’s liability for the alleged conver- 
sion in this case; and yet it was calculated to prejudice the 
jury, by inducing the belief that he might have purloined the 
plaintiff's money. If such evidence was admissible against the 
defendant, because one of its servants, who had proved un- 
trustworthy, had access to the mails; the same rule should be 
applied in favor of the defendant, and it should be allowed to 
show that the postmaster, an ofticer of the Government, who 
had uncontrolled access to the mail, and for whose acts the de- 
fendant is not responsible, was a defaulter at that very time. 
(2.) The defendant, being the public agent of the Government, 
is not responsible for the malfeasance of its servants, or their 
embezzlement of mail-matter coming into its possession ; in 
such cases, the rule of respondent superior does not apply. 
Story on Agency, $$ 319-21, 313; Dunlap v. Monroe, 7 
Cranch, 242; 2 Kent’s Com. 610; 3 Wils. 443; 5 Burr. 2709; 
Cowp. 754-65; 4 Mass. 378; Wiggins v. Hathaway, 6 Barb. 
632; Lane v. Cotton, | Ld. Raym. 646; Connell v. Vorhees, 


13 Ohio, 542. (3.) The United States Government is the 
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earrier of the mails, and the contractors for carrying them are 
its agents; but they are neither common carriers for the public, 
nor private carriers for individuals ; and the contractor is not 
liable to the loser of money sent by mail, even though it was 
stolen from the mail by a person employed by him in its car- 
riage.— Connell v. Voorhees, 13 Ohio, 542: Richmond v. 
Longs Adm’r, 17 Gratt. 378; Dunlap v. Monroe, 7 Cranch, 
242: Hutchins v. Brackett, 2 Foster, 252; Murray v. Caruth- 
ers, 1 Mete. Ky. 71; Whitneld v. Le Dispenser, 1 La. Raym. 
646; Story on Agency, $$ 309, 319-21; Story on Bailments, § 
463; 1 Amer. Lead. Cases, 785; Schroyer v. Lynch, 8 Watts, 
453; Heenan v. Southworth, 110 Mass. 474; Whart. Neg. 
§ 292 ; MeCoy v». Mehowen, 26 Miss. 487: Railroad Co. v. 
Harrison, 48 Miss. 112; Foster v. Essex Bank, 17 Mass. 479; 
Foster v. Metts & Co., 55 Miss. 77; 6 Barb. 682. (4.) If the 
defendant is liable at all, it is not in this form of action, the 
gist of which is a conversion.— Hlurris v. Hillman, 26 Ala. 
3-0; Conner & Johnson v. Allen & Reynolds, 33 Ala, 515; 2 
Greenl. Ev. $642; Z/weatt v. Stamps, 67 Ala. 96; 13 Barb. 641, 
(5.) That trover can not be maintained, even against a earricr, 
for goods lost by inadvertence, mistake, or negligence, see Bul- 
lard v. Young, 3 Stew. 46; Hawkins v. Hopiman, 6 Till, 586 ; 
2 Salk. 655; 5 Burr, 2825; 1 Taunt. 391; 2 Saund. 47, f; 
6 East, 538; 8 Mees. & W. 540; /leald v. Carey, 11 C. B. 
977: Robinson v. Austin, 2 Gray, 564: Loring v. Mulcahey, 
3 Allen. 575: Parker v. Lombard, 100 Mass. 495: Spooner v. 
Holines, 102 Mass. 503; Tolano v. Steam Nav. Co., 5 Rob. 318; 
Me Morris v. Simpson, 21 Wend. 610; Packard v. Getman, 
4 Wend. 613; yr sae 5 v. Dinsmore, 70 N. Y. 410: Scoville 
v. Griffeth, 2 Wern, 515. 


McKieroy & Comer, contra.—(1.) Although the Govern- 
ment may not be liable, and the contractor for carrying the 
mails may not be liable, for money transmitted by mail and 
lost; yet the principle can not be extended to a common car- 
rier, because he makes a special contract with the Government 
for the transmission of the mails. Whatever additional duty 
or liability to the Government is thereby assumed or ineurred, 
his duty and liability as a common carrier remain the same, to 
those who are injured by the negligence or torts of his ser- 
vants; and that liability extends to every loss which is not 
caused by the act of God or the public enemy.—Jones v. 
Pitcher, 3 Stew. & P. 135; 2 Kent’s Com. 598; Boone & Co. 
v. Belfast, 40 Ala. 184; Siory on Bailments, § 489; Cox, 
Brainard & Co. v. Peterson, 30 Ala. 608. If the proof showed 
a conversion in fact of the plantiff’s money, by any servant or 
agent of the defendant, while in possession under its contract 
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with the Government, there coud be no doubt of the defend- 
ant’s liability ; and when the liability arises by implication of 
the law, from the facts stated, the same rule must apply. 
Sawyer v. Corse, 17 Gratt. 230; Greenfield Bank v. Leavitt, 
17 Pick. 1; Shakers v. Underwood, 9 Bush, Ky. 609 ; Jones v. 
Sims & Scott, 9 Porter, 236. (2.) The failure to deliver the 
money was a conversion, and the bringing of the suit was a 
sutticient demand.— Bullard v. Young, 3 Stew. 46; Railroad 
Cow. Kidd, 35 Ala. 209; 1 Chitty’s Pl. 155; Overstreet v. 
Nunn's Ex'rs, 36 Ala. 649; Fryer v. MeRae, 8 Porter, 187; 
Wolcott v. Neith, 22 N. W. 196; Dudley v. Sawyer, 41 N. HU. 
326; Fisk v. Ewing, 46 N. H. 173; Glaze v. Me Million, 7 
Porter, 279; Lockwood v. Bull, 1 Cowen, 322; Packard v. 
Getman, 6 Cowen, 857; Teal v. Felton, 3 Barb. 512. (3.) It 
was material for the plaintiff to show the whereabouts of 
Caruthers, as an excuse for not introducing him as a witness. 
But the default of Locke as postmaster, when it was shown 
that he had nothing to do with the mail which carried plain- 
tiff’s letter, was entirely irrelevant to any of the issues in the 
case. 


CLOPTON, J.—A common carrier, as generally defined, is 
one whose usual or regular business is the transportation, for 
reward, of goods from one place to another, for such persons 
as choose to employ him. To originate the exceptional liability 
of the common law, although founded on reasons of public 
policy, and to create the relation, there must exist privity of 
contract, express or implied, and a title to compensation for 
the services. Public policy operates on those only who trans- 
port for reward or hire. Where there is no right to remunera- 
tion, the party who carries incurs no liability other than that of 
a gratuitous bailee.—Cvt. Bank v. Nan. St. Co., 2 Story, 16; 
Know v. lives, Battle & Co., 14 Ala 249. 

Between a contractor for carrying the public mails, and the 
sender of letters, there is no privity of contract, and the con- 
tractor has no right to, and receives no remuneration from the 
sender. The Government undertakes the transmission of the 
mails, and receives pay therefor by the postage charged. The 
contractor’s contract is with the Government, and by it his 
compensation is paid. He owes a duty, not to the sender of 
letters as an individual, but to the integral public, springing 
from his agreement to carry the mails. The public mail is not 
the proper subject of a common ecarrier’s charge, and the ex- 
traordinary responsibility attached by law to such employment 
does not attach to a mail-contractor. He does not become an 
insurer of the safe transportation of mail matter; the extent 


of his liability is the same as that of a bailee for hire. 
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The railroad company was not transformed into a common 
carrier as to the mails, because, being engaged in the regular 
business of transporting goods for the public, it was, at the 
same time, carrying the mails by direction and employment of 
the proper department of the Government. The occupation 
of the company was of a dual character. It was acting in two 
capacities, created and regulated by separate and distinct con- 
tracts and employments. The liability of the defendant can 
not, therefore, be determined by the rules governing the re- 
sponsibility of a common carrier. 

It is well settled, that public officers are exempt from lia- 
bility for the acts and defaults of those employed under them 
to assist in the performance of their official duties. Notwith- 
standing the vigorous dissenting opinion of Lord Holt, since 
the decision in Zane v. Cotton, 1 Ld. Ray. 646, it has been gen- 
erally held, that neither the postmaster-general, nor an assistant 
or local postmaster, is responsible for the negligence or willful 
wrongs of the persons employed in assisting him in the dis- 
charge of his public duties and functions. The rule rests on 
considerations of public policy, and on the ground that such 
persons are acting in the capacity of public agents, and not as 
the private agents of the officers. It is conceded that a publie 
officer is liable for his own misconduct or negligence, and for 
the misconduct or negligence of his subordinates, where he is 
invested with their selection or appointment, and from ceare- 
lessness or unfaithfulness appoints incompetent or untrust- 
worthy persous.— Wiggins v. Hathaway, 6 Barb. 632. As 
founded on like reasons and considerations, the exemption has, 
by some of the cases, been extended to mail-contractors.— Con- 
nell v. Voorhees, 13 Ohio, 523; Hlutchins v. Brackett, 22 N. 
H. 252; Foster v. Metts, 55 Miss. 77. 

The idea of agency imports a delegation of power by one 
authorized to confer it. The relation exists between the ap- 
pointee and the person who nominates or appoints, either di- 
rectly or by re-delegation, or ratification—a person to whom 
the agent is responsible for the manner in which he executes 
the authority. -The responsibility of a public officer, for the 
acts and defaults of those employed by or under him, depends 
upon the question, whether such persons are acting in the 
publie service, as agents of the Government, by direct appoint- 
ment, or by authorized sub-appointment, or whether they are 
his private agents and servants, employed by virtue of his in- 
dividual and independent authority, and paid by, and respon- 
sible to him,—-whom he ean employ, retain, and dismiss at will ; 
“in other words, whether the situation of an inferior is a 
public office, or private service.”—1 Am. Lead. Cas. 785. If 
the subordinates are the agents and servants of the officers, not 
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by an official employment, but to assist him as an individual in- 


the discharge of his official service, the reason ceases for the 
non-application of the doctrine of respondeat superior, and for 
exemption from liability for their misconduct or negligence. 

The contractor, being the person who contracts with, and is 
paid by the Government, and who gives a guaranty for the 
faithful discharge of the service, is the public agent, if such 
contract constitutes an agency. He is the one directly respon- 
sible to, and with whom the Government deals. He employs 
his own carriers, who are paid by him, and who are not known 
to the Government, other than as his employees. As to civil 
responsibility, the contractor stands between the carrier and the 
Government; although, for the purpose of public security, an 
oath may be required of the carrier, and penalties imposed for 
violations of the laws of the postal service. In a sense, the 
carrier may be said to do work for the Government, not as an 
agent, but as one employed by the contractor, in his own name, 
for his individual benefit, and on his personal responsibility, as 
necessary help to do the service which he has contracted to do. 
Laborers, employed by a contractor for the construction of 
naval vessels, or for the erection of public buildings, may, in 
the same sense, be said to do work for the Government, but 
they are not public laborers. We approve and adopt the legal 
propositions, as to the liability of a contractor, maintained and 
asserted in Sawyers v. Corse, 17 Grat. 230. 

The mail-pouches were carried on the baggage in the 
baggage-ear, to which persons employed on the train had access, 
and neither the conductor, nor any one else, had been sworn as 
a mail-carrier. It was held in Bishop v. Williamson, 2 Fairf. 
295, that the postmaster was liable for the acts of one whom 
he permitted, without having been sworn, to have the care and 
eustody of the mail in his office. Such person was said to be 
acting as the agent or servant of the postmaster. 

The regular and usual business of the defendant was a ear- 
rier of passengers and goods. Its railroad was, by law, an 
established post-road; and by direction of the post-office de- 
partment, was carrying the mails between Eufaula and Clayton. 
The agents and servants on the train were not employed for 
the special business of transporting the mails. They were em- 
ployed in the general business of transportation, and, under 
such employment, were used in the incidental service of carry- 
ing the mail matter. Being thus generally engaged, and ren- 
dering such general service, as the private agents and servants 
of the defendant, the incidental service in carrying the mails 
does not impart to them the character of public agents and 
servants. If the money of the plaintiff, inclosed in a registered 


letter, was lost by the negligence or want of care of the agents 
VOL. LXXVI. 
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or servants of the defendant, the defendant would be liable in 


a proper form of action. 

We have said the defendant is not a common carrier in the 
transportation of mails, and does not incur the extraordinary 
liability imposed by the common law on carriers; that the lia- 
bility of the defendant is that of a bailee for hire. A bailee 
for hire is not responsible for the williul wrongs of his agent, 
unless done in the course of his employment. If the money 
of the plaintiff was stolen, and the negligence of the defend- 
ant did not cause the theft, the defendant is not liable. The 
law “raises no presumption either way, from the mere fact of 
theft. It neither imputes the theft to the neglect of the party, 
nor, on the other hand, exempts him from responsibility from 
that fact alone. But it decides upon all the cireumstances of 
the case, and thence arrives at the conclusion, that there has 
been, or there has not been, a due degree of care used.” —Story 
on Bail. § 39; Foster v. Exser Bank, 17 Mass. 479; Moore v. 
May. & Ald. of Mobile, 1 Stew. 284. The burden is on the 
plaintiff, to show that the theft was occasioned by the negli- 
gence of the defendant. 

Whether the extent of the liability of the defendant be the 
exceptional liability of a common carrier, or the analogous lia- 
bility of a bailee for hire, it must be enforced on proper plead- 
ings, and in a proper form of action. “A conversion, in the 
sense of the law of trover, consists either in the appropriation 
of the thing to the party’s own use and beneficial enjoyment, 
or in its destruction, or in exercising dominion over it, in ex- 
elnsion or detiance of the plaintiff's right, or in withholding 
the possession from the plaintiff, under a claim of title incon- 
sistent with his own.”—2 Green. on Ev. § 642; Conner & 
Johnson v. Allen & Reynolds, 33° Ala. 515. Where the cir- 
cumstances do not amount to an actual conversion, a demand 
and refusal must be shown. A refusal to deliver on demand is 
evidence of a conversion, and not a conversion itself; and the 
demand and refusal must oceur prior to the commencement of 
the suit, as the plaintiff's cause of action must be complete at 
that time.—2 Green. on Ev. § 644; Parker v. Middlebrooks, | 
24 Conn. 207. Trover will lie, only, where the defendant is 
guilty of a conversion, which implies a wrongful disposition, 
appropriation, wasting, destruction, or withholding of the 
property. The essential element of a conversion is malfeas- 
ance. The action will lie against a common carrier, for a mis- 
delivery, or an appropriation of the property to his own use, 
or for any act of dominion or ownership, antagonistic to, and 
inconsistent with the plaintiff's claim or right. But trover will 
not lie against a carrier, for goods lost by accident or stolen, 
or for non-delivery, unless there be a refusal to deliver while 
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having possession ; nor for any act or omission, which amounts 
to negligence merely, and not to an actual wrong.+ Packard », 
Getman, 4 Wend. 613; Magnin v. Dinsmore-T0 N.Y. 410, 
So, also, a bailee is not liable for a conversion, who deals negli- 
gently with goods intrusted to him.—//eald v. Carey, 11 C. B. 
977. On like principles, trover will not lie against a mail- 
contractor, for money lost by negligence, or stolen, unless the 
theft was authorized by him. 

We do not understand, as is insisted on, that the evidence 
shows, or tends to show, that the defendant is guilty of any 
wrongful disposition, or appropriation, or withholding of the 
letter containing the money, other than a failure to deliver on 
the commencement of the suit. It appears that the letter was 
stolen by some one; but whether by a third person, or a servant 
of the defendant, the defendant is not liable as for a conversion. 
In Conner & Johnson v. Allen & Reynolds, 33 Ala., supra, it 
was said: “ Trover is one of the actions, the boundaries of 
which are distinctly marked, and carefully preserved by the 
Code. A conversion is now, as it has ever been, the gist of 
that action, and without proof of it the plaintiff can not 
recover, whatever else he may prove, or whatever may be his 
right of recovery in another form of action.” On the facts 
shown by the record, the defendant is not liable as for a con- 
version of the money. 

Reversed and remanded. 


Glass v. Glass. 


Bill in Equity by Infant, for relief against Fraudulent 
Probate Decree on Settlement of Guardian’s Accounts. 


1. Annulling void judgment or decree.—All courts possess the inherent 
power to vacate, on motion, within a reasonable time, any judgment or 
order which is on its face void, or so grossly irregular as not to reach the 
ends which the record shows were aimed at; and if the judgment or 
order is not void on its face, notice of the motion to vacate should be 
given. 

2. Infant's power of attorney.—An infant can not have an attorney in 
fact, a power of attorney executed by him being absolutely void. 

3. Guardian ad litem for infant, and his attorney at law ; authority to 
enter satisfaction of decree.—Neither the guardian ad litem of an infant, 
hor an attorney at law employed by him to protect the interests of the 
infant, has authority to receipt for or enter satisfaction of a judgment or 
decree recovered for the infant. 

4. Same ; remedy against entry of satisfaction.-When a guardian ad 
litem for an infant, ‘‘as attorney in fact and of record for said minor, 
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acknowledges in open court satisfaction of ’’ a decree rendered in favor 
of the infant, ‘‘ possibly the entry of satisfaction may be treated as a 
nullity, and execution sued out on the decree notwithstanding such 
entry ; but, for the sake of regularity, it would be more seemly to have 
the order vacated, and, possibly, a revivor of the decree, before suing 
out execution.”’ 

5. Settlement of qguardian’s accounts during minority of ward.—A set- 
tlement of his accounts by a guardian, made or instituted during the 
minority of the ward, and before the guardian has resigned, is void. 

6. Amendment of bill; when not allowed.—When a bill seeks to set 
aside an entry of satisfaction of a decree rendered in favor of the com- 
plainant, by his guardian ad litem, on final settlement of his guardian’s 
accounts, on the ground that the decree and entry of satisfaction were 
the result of a fraudulent combination between the guardian ad litem and 
the guardian, and shows that the decree is void, it can not, by amend- 
ment, be converted into a bill to compel a settlement of the guardian’s 
accounts. : 


Aprrat from the Chancery Court of Marengo. 

Heard before the Hon. Titomas Cops. 

The bill in this case was filed on the 7th August, 1883, by 
William B. Glass, against his late guardian, Williamson Glass ; 
and sought relief against a decree rendered by the Probate 
Court of Marengo, on the 14th January, 1878, which pur- 
ported to be on final settlement of said guardian’s accounts. 
The material parts of the decree are stated in the opinion of 
the court. The prayer of the bill was in these words: “ Orator 
prays your Ilonor to take jurisdiction of the matters herein 
complained of, and to make a decree correcting the errors 
of law and of fact which occurred in the settlement of said 
Williamson Glass as guardian of the estate of said William B. 
and Samuel G. Glass, on the 14th January, 1878, in Marengo 
Probate Court, and make such further orders and decrees as 
may be necessary to have the decree on such final settlement, 
when corrected, properly enforced and executed ; and orator 
will pray for such other, further, and general relief, as he may 
be entitled to in equity and good conscience.” The defendant 
demurred to the bill, on the ground (with others) that the com- 
plainant had a complete and adequate remedy at law. The 
chancellor overruled the demurrer, and his decree is now as- 
signed as error. 


Wa. H. Taytor, for appellant, cited Ware v. Cartledge, 24 
Ala. 622; /Hatchett v. Billingslea, 65 Ala. 16; Freeman on 
Judgments, § 497; 46 Geo. 396. 


E. McCaa, contra, cited Boswell v. Townsend, 57 Ala. 308 ; 
Bowden v. Perdue, 59 Ala. 409. 


STONE, C. J.—Williamson Glass, as guardian of William 
B. and Samuel G. Glass, came to a settlement of his said 
24 
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guardianship in Marengo Probate Court. The wards were then 
minors, as is shown by recitals in the decree, confirmed by the 
fact that Levi W. Reeves was appointed and acted for them as 
their guardian ad //tem in making the settlement. If they had 
not been minors, as the record affirms they were, they could not 
have been represented by a guardian ad /item. In the decree 
is found this language: “It is further ordered, adjudged and 
decreed, that the said William B. and Samuel G. Glass, minors, 
by their said guardian ad litem, L. W. Reeves, have and re- 
eover of said Williamson Glass, as such guardian aforesaid, the 
sum of eight hundred and fifty-three and 33-100 dollars, due to 
the said minors jointly, as herein before ascertained ; for which 
execution may accordingly issue. But now comes the said 
Levi W. Reeves, attorney in fact and of record for said minors, 
and acknowledges in open court full satisfaction of said decree, 
in favor of said minors. It is therefore ordered, that no exe- 
cution ever issue for the said amount. And the said William- 
son Glass having filed his resignation as guardian of said minors, 
it is ordered and decreed, that the same be received and recorded, 
and that the said Williamson Glass be discharged from further 
accountability as such guardian, to this court.” 

William b. Glass tiled the present bill, in which he alleges 
that Samuel G. Glass has died during his minority, leaving no 
debts, and leaving the said William B., his brother, his only 
next of kin, and, as such, successor to his interests in the estate. 
The bill further alleges, that the said Williamson Glass made 
no payment to the said Reeves, and that the said entry of satis- 
faction was the result of a fraudulent combination between 
the said Williamson and said Reeves. There was a demurrer 
to the bill, assigning, among other grounds, that complainant 
had an adequate remedy at law. The chancellor overruled the 
demurrer, and from that ruling the present appeal is prose- 
cuted. 

If this case is to rest alone on the attempt it makes to have 
the order of satisfaction vacated, we think the complainant 
had an adequate remedy at law. All courts possess the in- 
herent power to vacate, within a reasonable time, any order 
they may have made, which is on its face void, or so grossly 
irregular as not to reach the ends which the record shows were 
aimed at. Such correction is made, on motion, in the court 
where the judgment is rendered: and there should be notice of 
such motion, unless the judgment or order is void on its face. 
2 Brick. Dig. 140, § 137; Pitt v. Davison, 37 Barb. 97; 
Critchfield v. Porter, 3 Ohio, 518; Huntington v. Finch, 3 
Ohio St. 445; Reynolds v. Stansbury, 20 Ohio St. 344; Vew- 
land v. Gentry, 18 B. Monroe, 666; Stacker v. Cooper Cir. 
Ct., 25 Mo. 401; Morgan Harbor v. Pace. R. R: Co., 32 Mo. 
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. 493; Union Bank v. Crittendon, 2 Cranch, C. C. 238. See, 
le also, Lee v. Houston, 20 Ala. 301; Hatchett v. Billingslea, 
AS 65 Ala. 16; Larkin v. Mason, 71 Ala. 227; Code of 1876, § 
d 3172. 
nt Reeves, the guardian ad litem, is described in the judgment- 
. entry of the Probate Court, as the attorney in fact of the in- 
d fant wards. Infants, or minors, can not have an attorney in 
‘ fact. A power of attorney made by an infant is absolutely 
f void.— Ware v. Cartledge, 24 Ala. 622; Philpot v. Bingham, 
8 55 Ala. 435; Tyler on Infaney, 46-7. Reeves could not be 
D the attorney in fact of the infants; nor, indeed, was he their 
. appointed attorney in anysense. Guardians ad //tem may em- 
ploy attorneys, if the interests of the trast require; but neither 
such attorney, nor the guardian ad Jitem, has authority to 
) receipt for, or satisfy the judgment that may be recovered for 


a minor represented by them. Possibly, the entry of satisfae- 
tion may be treated as a nullity, and execution sued out, not- 
withstanding such entry. For regularity’s sake, however, it 
would be better and more seemly, to have the order vacated, 
and possibly a revivor, before execution is sued out.—Code of 
1876, § 3174. 

There is another aspect to the question this record develops. 
When Williamson Glass attempted to settle his guardianship, 
the wards were under age. Tle had no authority to settle with 
them during their minority, nor to take any steps looking to a 
settlement, until he first dissolved the trust connection by re- 
signing his guardianship. A settlement, made or instituted 
before such resignation, is without the jurisdiction of the 
Probate Court, and is void.—Zee v. Lee, 67 Ala. 406. The 
record in this cause does not positively show when the resigna- 
tion was filed with the judge of probate. If after steps had 
been taken looking to a settlement, then what was done in the 
Probate Court was a nullity, and the trust remains for settle- 
ment, precisely as if no attempt thereto had been made. If 
the facts be thus, then the guardian can be brought to a settle- 
ment, either in the Probate or Chancery Court, at the option 
of the ward. If the resignation preceded all steps taken in the 
settlement, then complainant’s redress is solely in the Probate 
Court. 

We have scanned the bill in this ease with eare, with a view 
of determining whether it can be so amended, as to make it a 
bill to bring Williamson Glass, guardian, to a settlement of his 
guardianship. Weare satisfied that such alteration would work 
such a radical change, both in the averments and in the relief 
prayed, that it can not be allowed.— Lehman v. Meyer, 67 Ala. 
396; Jones v. Reese, 65 Ala. 134; Scott v. Ware, 64 Ala. 174. 
The present bill contains no equity, and the demurrer to it 
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should have been sustained. Det, inasmuch as the complain- 

ant may be entitled to equitable relief, it is ordered and decreed, 


that the complainant’s bill be dismissed at his costs, but with. 
out prejudice to his filing another bill, as he may be advised, 


Manhattan Fire Insurance Co. v. Fow: 
ler & Co. 


Action on Policy of Fire Insurance. 


1. Action against corporation ; proof of service of process. ~<ite sustain 
a judgme nt by default, in an action against a corporation (Code, §§ 
2934-35), the record must show that proof was made to the court of the 
fact that the person upon whom, as shown by the sheriff’s return, the 
process was served, was the agent of the corporation, or occupied such 
other relation toward it as justified the service upon him for the corpora- 
tion. 

2. Judgment by default, without jury.—An action on a policy of insur- 
ance against fire, to recover for a loss of the insured property, is not 
**founded on an instrument of writing ascertaining the plaintiff's de- 
mand ”’ (Code, § 3032); and it is error to render judgment final by de- 
fault, without the intervention of a jury. 


Arreat from the Circuit Court of Jefferson. 
The record does not show the name of the presiding judge. 
This action was brought by J. A. Fowler & Co.. suing as 
partners, against the Manhattan Fire Insurance Company, “a 
foreign corporation dving business in this State; and was 
founded on a policy of insurance against tire, effected ona 
stock of goods which, as the complaint alleged, were destroyed 
by fire while the policy was in force. At the time of suing 
out the summons and complaint, the plaintiffs made affidavit 
that the defendant “is a body corporate, and that the president, 
or other head thereof, secretary, cashier, or other managing 
agent, are unknown to plaintiffs, and that they reside out of the 
State of Alabama” The sheriff returned the summons execu- 
ted “ by leaving copy with Ed. Warren, agent of the Manhat- 
tan Insurance Company, a body corpor ate, and by handing a 
copy of the same to Milner & Wilson.” Judgment final by 
default, without the intervention of a jury, was rendered for 
the plaintiffs, for $1,000, “the amount of damages claimed in 
the complaint ;” and the judgment does not show that any 
‘proof was made of the agency of the person upon whom the 
process was served. This judgment is now assigned as error. 


Hewrrr & Wacker, for appellants. 
VoL. LXXVI. 
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SOMERVILLE, J.—The judgment in this cause must be 
reversed. It is a judgment by default against a defendant cor- 
poration, and there is no sufficient proof of the fact that the 
person upon whom the summons and complaint were served 
was an agent, or oceupied such other relation towards the de- 
fendant as to justify service upon him under the statute. The 
mere return of the sheriff is insufticient. The record must 
show that the fact was proved to the satisfaction of the court. 
Southern Express Co. v. Carroll, 42 Ala. 437; Oxford Ins. Co. 
v. Spradley, Ih, 24; Code, 1876, $$ 2.34-35. 

The action is, farthermore, one in which no judgment final 
by default could properly have been rendered, without the in- 
tervention of a jury. A writ of inquiry was necessary to ascer- 
tain the value of the property which is alleged to have been 
destroyed by fire and insured against loss by the terms of the 
policy of insurance. The statute authorizes a judgment by de- 
fault, without the intervention of a jury, only in ‘actions 
founded on any instrument of writing ascertaining the plaintiffs’ 
demand.”—Code, 1876, § 3032. The amount of plaintiffs’ loss 
could not be known, without the aid of extrinsic evidence. It 
was not ascertained by the policy itself.— Warrick v. Banks, 
67 Ala. 252 ; Porter v. Burleson, 38 Ala. 348; Connally v. 
Ala. & Tenn. R. R. Co., 29 Ala. 373 ; 2 Brick. Dig. p. 135, 
&$ 61, et sey. 


Reversed and remanded. 


Hensley v. Rose, 
Action on Attachment Bond. 


i. Alteration of re cord > admissibility of parol evide nee.—A record im- 
ports absolute verity, and, unless impeached for fraud, can not be varied 
or contradicted by parol evidence; yet, when a person offers in evidence 
a record which bears on its face the marks of alteration, or other suspi- 
cious appearances, he is required to explain and account for such altera- 
tion or suspicious appearance. 

3. Conclusiveness of officer’s return on process.—A sheriff’s return on 


‘process is binding and conclusive on him and his sureties, and on per- 


sons asserting lights under it; and it is also prima facie evidence in his 
favor, though its falsity may be shown, in proceedings against him, by 
extrinsic evidence. 

3. Return of levy under attachment ; parol evidence as to.—In an action 
on an attachment bond, to recover damages for the wrongful or vexa- 
tious suing out of the writ, the plaintiff may show by extrinsic evidence 
what property of his was seized under it and delivered to the plaintiff 
therein, by whom it was converted, although the return on the writ is 
silent as to such property, or has been altered so as to omitit. Such 
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evidenve does not contradict the record, but shows what the true record 
was and should be. 


Arrrat from the Cireuit Court of Lawrence. 

Tried before the Hon. H. C. Speake. 

This action was brought by W. R. Hensley, against J. J, 
Rose and W. Bb. Irwin, but abated as to the latter, on his death 
pending the suit; and was founded on an attachment bond, 
executed by said Irwin as principal, and said Rose and another 
as his sureties. The attachment was sued out by said Irwin on 
the 5th October, 1880, on the ground that said Hensley, who 
had rented lands from him for the year 1880, had removed a 
part of the crop, without paying the amount alleged to be due 
for rent and advances. The defendant in attachment craved 
oyer of the affidavit, and pleaded in abatement on account of 
certain specitied defects therein ; which plea was sustained by 
the court, and the attachment quashed. On the trial of this 
suit on the bond, as the bill of exceptions shows, * the plaintiff 
introduced in evidence all the proceedings and papers in the 
attachment cause.” The levy indorsed on the attachment was 
inthese words: ‘“ Exeeuted by levying on 250 bushels of corn, 
more or less, 300 Ibs. cotton, 2 mules, 2 cast-plows, 2 B. T. 
stocks, 2 sweep-hoes, 1 side-harrow, 2 pr. gears, 2 bridles, and 
2 whitie-trees;” but the bill of exceptions states that the itali- 
cized words and figures “ had a line drawn across them in dif- 
ferent ink.” The plaintiff was introduced as a witness for him- 
self, “* and was asked by his counsel to state to the jury the ar- 
ticles levied on and taken from him under the attachment ;” 
to which evidence the defendant objected, ** because the return 
of the officer who levied the attachment was the best evidence 
of the fact.” The court sustained the objection, and excluded 
the evidence; and the plaintiff excepted. The plaintiff pro- 
posed to read to the jury the entire levy indorsed on the attach- 
ment, including the italicized words; and he duly excepted to 
the ruling of the court excluding these words. * The plaintiff's 
attorneys then stated to the court, that they proposed to show 
that said erased items in the indorsed levy were taken from the 
plaintiff by the ofticer levying the attachment, under and by 
virtue of said attachment, and were delivered by said ofticer to 
the plaintiff in attachment, and were never restored to plaintiff 
after the attachment was quashed. The defendant objected to 
this evidence, and the court sustained the objection, without 
any explanation as to how said erasure was made ; to which the 
plaintiff duly excepted.” The ofticer who levied the attach- 
ment being introduced as a witness by the defendant, plaintiff 
proposed to prove by him, on cross-examination, “ that said at- 
tachment, as originally issued, was directed against the estate 
VOL, LXXVI. 
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of said W. Rt. Hensley (plaintiff), and that the word estate had 
been partly erased in two places in said attachment, after the 
levy of said attachment, and the word crop substituted in ink 
of a different color ;” and he duly excepted to the rejection 
and exclusion of this evidence proposed. The plaintiff also 
asked said witness, on cross-examination, “what he levied on 
under said attachment,” and * whether the marks drawn across 
the erased items of the levy, in his return of the levy, were 
drawn by him, and whether before or after he had signed the 
return; and he duly excepted to the refusal of the court to 
allow either of those questions to be asked or answered. 

The several rulings of the court on the evidence, as above 
stated, are now assigned as error. 


W. P. Currwoor, for appellant, cited Martin v. Ning, 72 
Ala. 354; 1 Greenl. Ev. § 564. 


CLOPTON, J.—The general rule is, that a record imports 
absolute verity, and, unless impeached for fraud, ean not be 
varied or contradicted by parol evidence. The return of a 
sheriff, when made, is conclusive and binding on him and _ his 
sureties, and on parties claiming or asserting rights under it. 
The purpose of the rule, as applied to official returns, is to pre- 
vent the uncertainty and confusion, in judicial proceedings, 
that would otherwise ensue; and it is most usually applied, 
when there is an attempt to invalidate the proceedings of the 
oflicer, or to defeat rights aequired under them.—Clarke v. 
Gary, 11 Ala. 9S. 

The return of a sheriff is prima facie evidence in his favor ; 
and its fallacy may be shown by extrinsic evidence, in proceed- 
ings against him. <A record procured by fraud or collusion, 
may be impeached by parol.— Dunham v. Roberts, 28 Ala. 
285. That records may be entitled to the credit of absolute 
verity, they should be honest, and the courts should be vigilant 
to preserve their sanctity.— Zhorne v. Travellers’ Ins. Co., 80 
Penn. St. 15. In Martin v. Wing, 72 Ala. 354, it was said: 
“It is true, that if an instrument, or record, presents the ap- 
pearance of having been altered, and any ground of suspicion 
is presented, either by an inspection of it, or by extrinsic evi- 
dence, the party proposing to offer it in evidence is required to 
remove the suspicion, by accounting for the alteration.” 

Records are open to inspection, and not only parties, but 
other persons, have aecess to them. It would shock common 
justice, if, under these cireumstances, a record is altered, and 
a party, having rights dependent upon its truth, is not permitted 
to show the alteration by extrinsic evidence. When the return 
of an ofticer, or any record, has been altered or spoliated, by 
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design or mistake, the most ample opportunity, and the widest 
scope of legitimate investigation, should be allowed for the de. 
tection of the fraud, or the discovery of the mistake. Without 
leave of the court, no officer or other person has any right to 
make any change in a record, or in any paper on the files of 
the court. 

The evidence offered by the plaintiff was for the purpose of 
showing that a material alteration, apparent on the writ of at- 
tachment, and a material erasure of a part of the return of the 
sheriff, were made after the attachment was issued and levied, 
and after the return was made by the officer. The evidence 
was not offered to vary or contradict the record, but to show 
the real and genuine record.—//lendricks v. Johnson, 6 Por. 
472. An altered record, bearing a suspicious appearance, does 
not import verity, but rather fallacy. The burden is on the 
party, deinen under it, to explain the alteration ; and the party 
to whose prejudice it has been changed has the right to show 
the alteration, when the true and original record has been used 
to his wrong, and his adversary seeks to escape responsibility 
under cover of the altered record. The rule which excludes 
parol evidence, to vary or contradict a record, dues not apply. 

A defendant in attachment has no control over the return 
which the officer may make, and can not be prejudiced by his 
omission or neglect. The return is not conclusive as to any 
matters in respect to which it is silent. If a sheriff levies 
upon and seizes property, which he fails to mention in his re- 
turn, the fact may be shown by extrinsic evidence, in a_pro- 
ceeding against the sheriff, in which the question of what 
property was actually levied on is involved. So, also, in an 
action on the bond, for wrongfully and vexatiously suing out 
an attachment, it is competent for the plaintiff in the action to 
show what property of his was seized by the sheriff by virtue 
of the writ, and by him delivered to the plaintiff in attachment, 
who had converted it to his own use, although the return of 
the sheriff is silent as to the property. If the alteration in 
the attachment, and the erasure in the return of the sheriff, 
were legally and properly made, it is competent for the plaintiff 
in this action to show, going to the amount of damage, the 
property taken from his possession under color of the writ, 
and which, by its delivery to, and conversion by the plaintiff in 
attachment, was lost to him. Such evidence tends to prove 
the wrongful and illegal use of the process by collusion be- 
tween the sheriff and the party suing out the process. 

Reversed and remanded. 


VoL. LXXVI. 











OF ALABAMA. 377 


{Dickerson v. Carroll. } 


Dickerson v. Carroll, 
Bill in kyuity to enforce Vendor's Lien on Lands, 


1. Parol trusts in lands; statutory protection against, to purchasers and 
creditors. —U nder the statute forthe protection of purchasers and creditors 
against parol trusts in lands of which they have no notice (Code, § 2200), 
as judicially construed by this court, while creditors are placed on the same 
footing as purchasers, the protection of the statute is only extended to 
judgment creditors who have acquired a lien; and a creditor who has re- 
covered a judgment before a justice of the peace, and had his execution 
levied on land in default of personal property, but receives notice of such 
trust before he procures an order for the sale of the lands, and then be- 
comes the purchaser at the sale under his execution, is not entitled to 
the protection of the statute. 

2. Vendor's lien; against whom asserted.—A vendor's lien on land for 
unpaid purchase-money, where he has executed a conveyance to the pur- 
chaser, reciting therein the payment of the purchase-money, is a parol 
trust in lands arising by implication of law, within the meaning of the 
statute declaring such trusts void as against purchasers and creditors 
without notice (Code, § 2200); and it must prevail against the claim of a 
creditor who, having recovered a judgment before a justice of the peace, 
and had his execution levied on land in default of personal property, re- 
ceives notice of the hen before he obtains an order for the sale of the 
lands, and afterwards purchases at his own sale. 


Arrrat from the Chancery Court of Butler. 

Heard before the Hon. Joun A. Fosrer. 

The bill in this case was filed on the 21st December, 1882, 
by Mrs. Sarah F. Dickerson, against William H. Carroll; and 
sought to enforce a vendor's lien on a house and lot in Green- 
ville, which the complainant had sold and conveyed to said 
Carroll. Thecontract was made, and the conveyance executed, 
on the 10th May, 1880; and Carroll was put in possession of 
the property. The agreed price was $500, which was to be 
paid in cash, but was in fact never paid; and no note or secn- 
rity was taken for it. The conveyance recited the payment of 
the purchase-money in full, and contained covenants of war- 
ranty. Carroll made no defense, and a decree pro confesso 
was regularly entered against him. An amended bill was filed, 
bringing in R. HW. Higgins as a party defendant, who claimed 
to have bought the house and lot, at a sale made by the sheriff 


on the 5th March, 1883 (after the tiling of the original bill), 
under orders of sale granted by the Circuit Court, which were 
founded on the levies of executions issued on judgments ren- 
dered by a justice of the peace against said Carroll. An 


answer was filed by said Iliggins, asserting his claim, and 
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stating the facets on which it was founded. By agreement en- 
tered of record, the facts relating to his claim were admitted, 
and the pleadings were amended so as to state those facts, 
According to these agreed facts, said Higgins recovered several 
judgments before a justice of the peace against Carroll, and 
had executions thereon levied on said house and lot, in default 
vf personal property; and he then made a motion in the Cir- 
cuit Court, for an order to sell the lands. This motion was 
resisted by said Carroll, who claimed the house and lot as a 
homestead exemption, and the order of sale was not granted 
until the 15th January, 1883. In December, 1882, while said 
motion was pending, the complainant gave said [liggins written 
notice of her lien for the unpaid purchase-money, and at once 
filed her bill in this case; and at the sheriffs sale in March, 
1883, at which said Higgins became the purchaser, she gave 
miblic notice of her lien. It was admitted that said Iliggins 
ase no notice of her lien prior to December 10th, 1882, and 
that she had no notice, prior to that time, of his judgments 
and executions. 

On these facts, the chancellor dismissed the bill, holding that 
Hliggins was entitled to protection against the alleged lien, be- 
vause he had no notice of it until after the levy of his several 
executions. The complainant appeals from this decree, and 
here assigns it as error. 


J. F. Sratiines, for appellant, cited Shorter v. Frazer, 64 
Ala. 74; Donald & Co. v. Hewitt, 33 Ala. 534: Whitworth v. 
Gaugain, 3 “Uare, 416; Avristend v. Avery, 4 Paige, 10; 
2 Story’s Equity, § 1228; 2 Madd. Ch. gg 105, 106; 4 Kent's 
Com. 154, 172: Fletcher v. Morey, 2 Story, 555 ; 17 How. U. 
S. 584; 7 Wallace, 205; A//is v. Tousley, 1 Paige, 280; White 
v. Carpenter, 2 Paige, 217; 29 N. Y. 508; 45 N. Y. 379; 
1 Ohio, 112; Manley v. Munt.1 Ohio, 257; Norton v. Brewer, 
5 Ohio, 188; 18 Ohio, 568; TToagland vw. Latourette, 1 Green's 
Ch. 254; Everett v. Stone, 3 Story, 447; Jackson v. Town, 
4 Cowen, 599; Jackson v. Post, 9 Cowen, 120; 4 Johns. 
216; 1 Barr, 493; 4 Casey, 480; 15 Ark. 79,95; 32 Vermont, 
97; 33 1b, 252; 45 Geo. 205; 6 Paige, 310; 2 Barb. Ch. 338; 
12 Wall. 150; 1 Peters, 384, 444: 3 ‘asey, 504; 3 Kernan, 
180; 57 Barb. 224. 


3uELL & Lane, contra.-—A vendor's lien on land is an im- 
lied trust, or a trust arising by operation of law.—2 Story’s 
Reouity, $$ 789, 1195, 1215, 1217, 1219; Perry on Trusts, 
$$ 232-4, note 6; Champion v. Brown, 6 Johns. Ch. 403; 
Houston v. Stanton, 11 Ala. 422; Bankhead v. Owen, 60 Ala. 
465; Wimbish v. B. & L. Association, 69 Ala. 578. dy virtue 

Vu. LXXV1. 
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of the statute (Code, § 2200), Higgins is entitled to proteetion 
against this lien or trust, of which he had no notice until after 
the levy of his executions.—/?reston c&@ Stetson v. MeMillan, 
dS Ala. 84; Walker v. Elledge, 65 Ala. 51; Llouston v. Stanton, 


11 Ala. 422. 


STONE, C. J.—In Preston v. MeMillan, 58 Ala. 84, we 
construed section 2200 of the Code of IS876, and held that, as 
against trusts, whether implied by law, or declared by the 
parties, creditors were placed on the same footing as purchasers 
for a valuable consideration without notice. We held further, 
that, to come within this principle, the creditor must have re- 
duced his claim toa judgment, and established a hen by placing 
execution in the hands of the sheriff,—all before notice of the 
equity. We conceded this was an innovation on the law, as 
existing before that statute was enacted. We were aware thiat, 
in the absence of that statutory provision, mere creditors, as 
such, were not purchasers, within the principle which protects 
the latter against trusts implied by law. We were, alao, aware 
that, as a rule, purchasers at execution sale take, as against 
implied trusts, only such title as belonged to the debtor, with 
all incumbranees thereon.—2 Leading Cases in Equity, Ist 
Part, 89, ef sey.; Story’s Equity, $ 1503); Lappington v. Oeschli, 
49 Mo. 244. See, also, authorities on appellant’s brief ; Steman 
v. Schenck, 29 N.Y. 598. 

There are cases in which a purchaser at execution sale can 
tack on to his title the lien of the execution creditor, against 
an intervening incumbrancer. This is the means by which 
such execution, or lien creditor, can make his prior right avail- 
able. Ile succeeds by his purchase, not to any newly acquired 
equity against the outside incumbrances. He only acquires 
the lien and right of the execution creditor, which dominates 
the ineumbrancer’s claim; and tacking it to the title aequired 
by his purchase, perfeets it—Daniel v. Sorrells, 9 Ala. 436; 
Jordan v. Mead, 12 Ala. 247; Governor v. Davis, 20 Ala. 
366; De Vendell v. Hamilton, 27 Ala. 156. These authorities 
do not affect the present case. 

In Walker v. Elledge, 65 Ala. 51, we re-aftirmed the doe- 
trine of Preston v. Me Millan. 

There is no dispute, in this case, that Mrs. Dickerson has a 
vendor’s lien, unless Higgins acquired a paramount lien and 
equity, after the right of Mrs. Dickerson attached. The land 
in controversy was sold and conveyed by her to Carroll, but the 
deed was not recorded, and no part of the purchase money has 
been paid. Higgins recovered judgments against Carroll, be- 
fore a justice of the peace, and executions were issued thereon, 
which, for want of personal property, were levied on the lands. 











380 SUPREME COURT (Dec. Term, 
{Dickerson v. Carroll. ] 

The papers in the causes were all returned up to the Circuit 
Court, and motions were there made for an order to sell the 
lands, but had not been acted on. All the proceedings, up to 
this point, were in strict conformity with the statute-—Code of 
1876, § 3638, et seg. Up to this time, Higgins had no notice 
of Mrs. Dickerson’s claim and lien; but he received such no- 
tice before the orders of sale were granted. She immediately 
had this bill filed. Subsequently, Higgins obtained the orders 
of sale; the lands were sold by the sheriff, and Higgins became 
the purchaser, receiving the sheriff’s deed. Is this an answer 
to Mrs. Dickerson’s claim and suit? We think not, for the 
following reasons: Section 2200 of the Code was an innovation 
on the law, as heretofore understood. In the absence of that 
section, Mrs. Dickersun’s lien would prevail over that of a 
creditor, no matter in what form he presented his claim. That 
statute is creative, and must not be interpreted beyond its 
terms. In Preston v. McMillan, we interpreted the word 
creditor in this statute to mean a judgment creditor having a 
lien. Neither a justice’s judgment, nor an execution thereon, 
is a lien on lands, nor ean lands be sold under such execution, 
without more. It can not be even levied on lands, without a 
previous indorsement that there is insufficient personal property 
known to the constable. We ean not think that a constable’s 
levy on lands, before order of sale granted, constitutes the 
plaintiff in such recovery a judgment creditor having a lien, 
within the meaning of section 2200 of the Code, as interpreted 
by us.--Preston v. McMillan, supra. It is doubtless true, 
that where the proceedings are regular, and the court grants an 
order of sale, this, as between the parties, has relation back to 
the time of the levy, and establishes the lien as of that time. 
Such lien would dominate all mere liens and rights acquired 
subsequent to the levy. But the doctrine of relation is never 
applied, so as to cut off an equity, otherwise valid.— Chapman 
v. Fields, 70 Ala. 403; Freeman on Judgments, $$ 66, 369. 

The decree of the chancellor is reversed, and a-decree here 
rendered, declaring that the complainant is entitled to relief. 
It is referred to the register to take an account, showing the 
amount of indebtedness from Carroll to the complainant, with 
interest to the next term of the Chancery Court, to which term 
he will make his report. All other questions are reserved for 
the chancellor’s action. 

Reversed, rendered in part, and remanded. 


Vor. LXxvI. 
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How ze v. Davis. 
Action on Promissory Note. 


‘1. Election to take under will.—Whoever accepts a benefit under a will, 
must conform to all its provisions, and renounce any right inconsistent 
with them; he can not claim both under and against the will. 

2. Bequest construed as to forbearance of debt.—A testamentary pro- 
vision in these words: ‘* If, at my death, the indebtedness now due me 
from my nephews, to secure which I have mortgages executed by them, 
is not paid, I will and direct that my executors shall not force them to 
pay the same, but that my said nephews shall have three years in which 
to pay said balance—-that is, one-third of said balance to be paid at the 
end of one vear after my death, one-third at the end of two years, and 
the other at the end of the third year,’’—is not a bequest of absolute 
forbearance for three years, but of partial and qualified forbearance, con- 
ditioned on the payment ot one-third of the debt each year. 

3. Rights of creditors, as against leqatees.—As against the claims of 
creditors, a testator can not donate property, nor forgive a debt, nor for- 
bear its collection, so as to postpone or delay them beyond the time pre- 
scribed by the statute; but, as regards the legatees themselves, he has 
the right of absolute disposal—he may fix the time when legacies shall 
be payable, or burden them with charges, may release a debtor, or direct 
forbearance in the collection of the debt. 

4. Ne t-off by le qatees, in action hy executor.—When the executor has 

not assented to a legacy, or when the time has not arrived at which by 
law it becomes payable, or the circumstances do not exist on the oceur- 
rence of which it becomes payable, the legatee can not set off the pecuni- 
ary provision made for him by the will, against an action by the executor 
for money due to the testator’s estate. 
5. Remedies of legatee, li gal and equitable.—-W hether an executor, 
disregarding the provisions of the will as to forbearance to a debtor, and 
bringing a premature and unnecessary suit against him, should be com- 
pelled to observe the provisions of the will, can not be litigated in the 
action at law, but depends, as in analogous cases in which he may be 
compelled to assent to a legacy, on the condition of the estate and other 
circumstances, which can only be determined in a court of equity. 


Arrratr from the Cireuit Court of Perry. 

Tried before the Hon. Joun Moore. 

This action was brought by A. C. Howze, as the administra- 
tor cum test. ann, of Thaddeus D. Jones, deceased, against 
Nathaniel J. and Albert F. Davis, but was discontinued as to 
the latter defendant, who was not served with process; and was 
founded on the defendants’ promissory note for $791.20, dated 
March 16th, 1882, and payable to said testator on the Ist Janu- 
ary, 1883, with interest from date. The will of said testator 
was dated March 18th, 1881, and was duly proved and admitted 
to probate on the 13th May, 1882; and this action was com- 
menced on the 25th February, 1884. The defendant pleaded 
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the general issue, and a special plea which stated the facts 
under which the note was executed, and alleged that the action 
was bronght within less than two vears after the death of the 
testator, in violation of a provision in his will * that these de- 
fendants should have three vears after his death, within which 
to pay said debts, in equal annual installments.” The court 
overruled a demurrer to this special plea, and the cause was 
tried on issue joined on both of the pleas. 

On the trial, as the bill of exceptions shows, the plaintiff 
having read in evidence the note declared on, the defendant 
then offered in evidence the probated will of said testator, con- 
taining the provision set up in tlie special plea, which is copied 
in the opinion of the court; and he then offered in evidence 
the mortgage executed by himself and said A. F. Davis to the 
testator, which was dated March 16th, 1882, and was given to 
secure the payment of the note here sued on. He further 
proved that the tract of land conveyed by said mortgage was 
bought by him and said A. F. Davis from the testator, in March, 
1877, at an agreed price, and for which they executed to the 
testator their three promissory notes, and he executed to them 
his bond conditioned to make titles on payment of the notes ; 
that a partial payment was made on these notes, and the note 
now sued on was given “in settlement and extension of the 
balance remaining unpaid, and said mortgage was given to 
secure the same ;” also, that the testator had no mortgage to 
secure said three notes, and had no mortgage executed by Hugh 
Davis or N. J. Davis, who were also indebted to him for lands 
bought on the 18th March, 1881.“ This being substantially all 
the evidence,” the plaintiff asked the court to instruet the jury, 
that if they believed the evidence they must find for the plain- 
tiff,for the amount due on the note with interest. The court 
refused to give this charge, and the plaintiff excepted to its re- 
fusal; and he thereupon took a nonsuit. 

The overruling of the demurrer to the special plea, and the 
refusal of the charge asked, are now assigned as error. 


Wm. M. Brooks, for the appellant, cited 1 Jarman on Wills, 
797; Glenn v. Fisher, 5 John. Ch. 35; Finley v. Hunter, 2 
Strob. Eq. 212; Zhomas v. Kelly, 16 Amer. Rep. 716. 


CLOPTON, J.—The sole question presented by the record 
is the construction of the following clause in the will of the 
plaintiff's testator: “If, at my death, the indebtedness now 
- due me from my nephews, M. C. Marshall and J. A. Marshall, 
Charles O. Jones, Hugh Davis, Albert F. Davis, and Nat. J. 
Davis, to secure which I have mortgages executed by them, is 
not paid, I will and direct my executors shall not force them to 
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pay the same; but my will and directions are, that my said 

nephews shall have three years to pay said balance—that is, one- 

third of said balance to be paid at the end of one year after 

my death, one-third at the end of two years, and the other at 

the end of the third year.” 

Words, not sufticient in a deed, may often create a condition 
ina will. No precise form of words is necessary. Whatever 
words may be employed, whenever the intent of the testator 
to ereate a condition clearly appears from them, interpreted, 
when permissible, by the surrounding circumstances, that in- 
tent shall prevail.—Zuft v. Morse, 4 Met. 523; Finley v. 
King, 3 Pet. 346; Wis. on Exr’s, 1258; Tied. on Real Prop. 
$272. By keeping in view the nature of the bequest, a more 
satisfactory conclusion as to the intent of the testator will be 
arrived at. 

The clause in the will of the plaintiff's testator is not techini- 
eally a legacy ; no estate, no right to any property, is thereby 
vested. It is a bequest of forbearance of a debt. The will 
was made Mareh 18, 1881. At that time, the defendant was 
indebted to the testator for a balance of the purchase-money of 
land, which was then past-due — The testator, anticipating that, 
by his death, the indebtedness of his nephews might pass under 
the control of a legal representative, and desiring to relieve 
them from embarrassment in such event, provided for the easy 
payment of the indebtedness by annual installments after his 
death. The general provision, that his nephews shall have 
three vears after his death in which to pay their indebtedness, 
is qualitied by the special words: * that és, one-third of said 
balance to be paid at the end of one year after my death, one- 
third at the nd of tivo years, and the other at the end of the third 
year.” ‘These qualifying and restrictive words clearly evidence, 
that it was not the intention of the testator to extend the entire 
indebtedness for three years, or that his nephews should have 
the right to compel this result. Unless the payment of one- 
third of the sum of the indebtedness, as specitied in the will, 
is held to be a condition, the nephews can, at their will, secure 
an extension of the entire indebtedness for three years, con- 
trary to the evident intent of the testator. 

When a testator makes a bequest to another, with the re- 
quirement that he should do a particular thing, or pay a sum 
of inoney, this generally makes a good condition. A devise of 
land to another, ad Saciendum or eo intentione, that he should 
do a particular thing, or ad solvendum, creates a condition. And 
generally, when a testator requires a thing to be done, and pro- 
vides no security for its performance, the provision will be held 
to amount to a condition, to prevent a failure of his prrpose. 
2 Jar. on Wills, 5 (a). If a testator, by his testament, forgives 
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a debt due from another, with the provision that he is to paya 
smaller sum within a specified time, it will scarcely be contro- 
verted, that the payment of such sum within the time isa 
condition to be performed, before the bequest will operate as 
an extinguishment of the debt. The requirement of the pay- 
ment of one-third of the indebtedness at the end of each, the 
first and second years, is the controlling stipulation, upon which 
the enjoyment of the bequest is to take effect or be retained. 

Whoever “accepts a benetit under a will, must conform to 
all its provisions, and renounce any right inconsistent with 
them.”—Glenn v. Fisher, 5 John. Ch. 35. Theannual payment 
of one-third of the debt is a substantial part of the bequest— 
of the essence of the extension. To allow to the defendant 
exemption from suit on the note for three years, without paying, 
or offering to pay, one-third thereof at the end of the first year 
after the testator’s death, will be to allow him to disappoint a 
will, under which he claims a benefit, which, it has been said, 
no man shall be allowed to do. The defendant can not be per- 
mitted to enjoy the bounty of the testator, without conforming 
to the provisions of the bequest. and without complying with 
the terms on which it is bestowed. 

We have considered the question presented, on the conces- 
sion that this provision of the will may, under proper cireum- 
stances, be set up as a defense to an action at law by the legal 
representative. As against creditors, a testator can not donate 
property, forgive a debt, or forbear its collection, so as to post- 
pone or delay them beyond the time provided by the statutes. 
But, as to legatees, he has the right of absolute disposal—he 
may determine the time when legacies shall be payable; he 
may burden thein with charges ; he may release a debtor, and 
direct forbearance in the collection of debts due him. 

A legatee, whose legacy has not been assented to, or when 
the time has not arrived, nor the circumstances exist, when by 
law it becomes payable, can not set off the pecuniary provision 
made for him by the will against an action at law by the execn- 
tor for the recovery of money due to the testator.—WSorrelle v 
Sorrelle, 5 Ala. 245. Witlout due assent of the executor toa 
legacy, a legatee can not maintain an action at law to recover a 
legacy. Whether an executor should be compelled to observe 
directions, such as are contained in the clanse of the will under 
consideration, depends upon the existence of the same cireum- 
stances, and condition of the estate, that make it his duty 
to assent to a legacy—his refusal a violation of his trust. 
Analogous rules may be found in those cases in which a court 
of equity will compel an exeentor to assent to a legacy. 

The unbending and restricted forms of proceeding i in a court 


of law are inadequate to the determination of the questions and 
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issues that may arise. If the plaintiff is disregarding, without 
sufficient cause, the directions of the will; if he is embarrass- 
ing and harassing the defendant, by a premature and unneces- 
sary suit, the defendant must seek relief, if entitled to any, in 
a foram whose modes of proceeding may be adapted to the 
protection of the rights of all persons interested. 
Reversed and remanded. 


Crosby v. Pridgen. 
Statutory Action in nature of Ejectment. 


1. Waiver of partial disclaimer, by plea of not guilty and adverse pos- 
session as to entire tract.—When a disclaimer is entered as to a part of the 
land sued for, while the pleas of not guilty and adverse possession of the 
entire tract are interposed, if the parties go to trial, without objection, on 
these inconsistent pleas, the disclaimer will be treated as waived. 

2. When plaintiff may recover on proof of possession.—In ejectment, 
or the statutory action in nature of ejectment, the plaintiff must, gener- 
ally, recover on the strength of his own title ; yet proof of his prior peace- 
able possession, accompanied with acts of ownership, under color or 
claim of title, is sufficient to authorize a recovery against a mere intruder, 
or trespasser; who can not defeat a recovery by showing an outstanding 
title, with which he does not connect himself. 

3. Same.—Proof of the fact that, ‘more than ten years before the com- 
mencement of the action, plaintiff rode over the lands, claiming them as 
his own, and offering to sell them,’’ without more, does not show an ac- 
tual occupancy, ‘* and is wanting in the semblance of those bona fide ear- 
marks ofownership which ordinarily manifest themselves in continuous 
assertions of title by acts of dominion inconsistent with ownership in 
another.”’ 

4. Error without injury in exclusion of evidence—The exclusion of a 
void deed as evidence, when offered by plaintiff to show that his prior 
possession was under color of title, if erroneous, is error without injury, 
when all the evidence adduced authorized the general charge in favor of 
the defendant which was given. 


Aprear from the Cireuit Court of Coffee. 

Tried before the Hon. H. D. Crayton. 

This action was brought by Rebecca Crosby and others, 
claiming as heirs at law of Newsom Taunton, deceased, against 
Stephen J. Pridgen, to recover the possession of a tract of land 
which was particularly described in the complaint, containing 
about 1,100 acres, and consisting of subdivisions of sections 16, 
17 and 20, in township six (6), range twenty (20), and a part of 
section 31 in township seven ; and was commenced on the 3d 
August, 1881. The defendant entered a disclaimer “as to all the 
lands sued for,” except the part of section 31 described in the 
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complaint, and also pleaded * not guilty and adverse possession 
for ten vears before the commencement of this suit.” The 
plaintiffs mov ved to strike out these pleas, on the ground that 
they were filed by John G. Moore, defendant's landlord, who 
had not made himself a party ; but, on the defendant’s state- 
ment, * that he had told Dr. Moore he might defend the suit,” 
the court overruled the motion, and the plaintiffs excepted. On 
the trial, as the bill of exceptions further shows, it being ad- 
mitted that plaintiffs were the heirs at law of said Newsom 
Taunton, deceased, the plaintiffs offered in evidence a deed 
executed to their said ancestor by G. T. Ward and wife, which 
was dated May 23d, 1857, and conveyed a part of that portion 
of said section 31 which was described in the complaint ; and 
the deed was admitted in evidence without objection. They 
then offered in evidence a deed for the remaining portion of 
said section 31, which was executed to their said ancestor by 
one Mary Leggett, and was dated June 24th, 1858. This deed 
was signed by the grantor by mark only, and was attested by 
two witnesses ; but one of these witnesses signed by mark only, 
and the deed was admitted to reeord on proof by this witness. 
On objection by defendant, the court held this deed to be void, 
and exeluded it as evidence ; to which ruling plaintiffs excepted, 
* Plaintiffs then introduced said deed as color of title ;” but the 
court excluded it as evidence for that purpose, and they ex- 
cepted. “ Plaintiffs then introduced one J. M. Crosby as a wit- 
ness, and proved by him that, in 1870, said Newsom Taunton 
rode out with him to a church, which, as witness testified, was 
on said land, near Elba, Alabama, and, pointing around and in 
a certain direction, said, These are my lands; that they weut 
there to meet parties to sell said lands; and that there was then 
no person on said land claiming it, and no one who asserted an 
adverse claim to it.” 

“ This being all the evidence, the court charged the jury, on 
the written request of the defendant, that they mnst find for 
the defendant, if they believed the evidence ; to which charge 
the plaintiffs excepted. The jury returned a verdict for the 
defendant; anJ the plaintiffs then asked the court to ren- 
der judgment against the defendant, for all the lands as to 
which he had entered a disclaimer; which the court refused to 
do, but entered judgment for the defendant, that he go hence, 4 
&e.; “to which action and ruling of the court pk aintiffs duly 
excepted.” 

The several rulings of the court to which, as above stated, 
exceptions were reserved, are now assigned as error. 


J. E. P. Frovurnoy, for appellants. 
VoL. LXXVI. 
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V. D. Roserrs, and Garpner & WIry, contra. 


SOMERVILLE, J.—The pleas of not guilty and of adverse 
possession admitted possession of the entire tract of land sued 
for in the action. They were repugnant to, and inconsistent 
with the plea or suggestion of disclaimer, which was applicable 
to only to a portion of the land. Under our practice, going 
to trial under these repugnant pleas operated as a waiver of 
the plea of disclaimer. —A/levander v. Wheeler, 69 Ala. 232; 
— v. sFumen, 60 Ala. 582; Code, 1876, § 2963 ; Callan 

» MeDaniel, 72 Ala. 96. 

” The rule is settled in this State, that peaceable posses- 
sion of land by an actual occupant, who is in the 
exercise of acts of ownership or dominion over the 
premises, whether under claim or color of title, is 
ordinarily sufficient to authorize a recovery in ejectment, 
against a mere trespasser who intrudes on such prior possession 
of the plaintiff; and the party trespassing cannot defend suc- 
cessfully by showing an outstanding title with which he in no 
way connects himself.— Wilson v. Glenn, 68 Ala. 383; Rus- 
sell v. Erwin, 38 Ala. 44; Bradsaw v. Emory, 65 Ala. 208. 
Trial of Title to Lands (Sedgw. & Wait) $$ 718-720. This is 
not repugnant to the more familiar and well established rule, 
universally recognized in cases of ejectment, that the plaintiff 
is required to recover, if at all, upon the oe of his title, 
and not upon the weakness of his adversary’s. The possession 
of the occupant, when accompanied by such ‘oa of dominion 
as ordinarily evidence ownership, under claim of title, raises a 
presumption of title in the plaintiff, which continues until re- 
butted or countervailed by proof of title in the defendant.— 
Wilson v. Glenn, supra. 

It is a subject of much controversy as to the precise charac- 
ter of the possession of land sufficient to raise this presump- 
tion without other proof of title. It has been said, in one case, 
that “there must be an actual dona fide occupation, a possessio 
pedis, a subjection to the will and control, as contra-distin- 
guished from the mere assertion of title, and the exercise of 
casual acts of ownership, such as recording deeds, paying taxes,” 
&ve.— Plume v. Lenard, + Cal. 25. In another ease it was held, 
that the mere staking off of land, without occupation or other 
acts of ownership, would be insufficient indicia of a posses- 
sion such as is necessary to maintain ejectment, unless such acts 
were followed by other acts of ownership continuous in their 
nature.—Sankey v. Noyes, 1 Nev. 68. There are many acts 
which show claim of title, and yet fall far short of the dignity 
of legal possession. These are casual, as distinguished from 
continuous assertions of ownership, and may amount to the 
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most manifest acts of mere trespass. As said in Thompson », 
Burhaus, 79 N.Y. 93, “ passing around land or over it, assert- 
ing title ever so loudly, does not give possession.”—Trial of 
Title to Land (Sedg. & Wait) $$ 719-720. 

The only evidence of plaintiffs’ possession of the land in 
controversy is the fact that, more than ten years before the 
bringing of the present suit, he rode over the lands, claiming 
them as his own, and offering to sell them. He was not, other- 
wise, in actual occupancy, either himself or by any tenant in 
possession. This casual assertion of title bears the appearance 
presumptively of a mere trespass. It was not a possession in 
the sense of oeeupancy, and is wanting in the semblance of those 
bona fide ear-marks of ownership which ordinarily manifest 
themselves in cont/nuous assertions of title by aets of dominion 
inconsistent with ownership in another. 

If the court erred in excluding the void deed which purports to 
have been executed by Mary Leggett to the father of the plain- 
tiffs—which it is insisted was color of title, and admissible to 
show the eatent of plaintiffs’ possession —it was clearly error 
without injury. This deed proved no title in the plaintiffs, and 
the court would have been compelled nevertheless to charge 
the jury to tind for the defendant, if they believed the evidence, 
as was done at defendant’s request upon the evidence dis 
closed in the bill of exceptions. — Pearce v. Clements, 72 Ala. 256. 

We discover no error in the rulings of the court, and its 
judgment is affirmed. 


Central Railroad & Banking Company 
v. Carr. 


Action by Passenger against Railroad Company, as Common 
Carrier, for Personal Injuri 8. 


1. Foreign corporation ; residence of, and transaction of business by. 
A corporation chartered under the laws of Georgia necessarily has its 
residence there, and can not exercise any of its corporate faculties in 
Alabama except by comity, which is granted or withheld on such terms 
and conditions as may be prescribed. 

2. Railroad corporation chartered by two or more States ; residence of. 
When a railroad extends through two or more States, and is operated 
under a charter procured from each, identical in the powers and privi- 
leges conferred, the corporation is a unit, and has a legal residence in 
each of the States through which its road runs. 

3. Action against foreign corporation ; lies when.—The statutory pro- 
visions authorizing the service of process, in actions against corporations, 
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on certain designated oflicers or agents, or, affidavit being made of their 
non-residence, on any white person in the employment of the corpora- 
tion, or doing business for it (Code, §§ 2934-5), do not authorize suits 
against foreign corporations, except on causes of action originating here, 
or on contracts entered into with reference to a subject-matter within 
this State. 

4. Same.—A_ passenger travelling on a railroad in Georgia, where he 
resided, between the cities of Macon, Georgia, and Eufaula, Alabama, 
can not maintain an action in the courts of Alabama, against the Georgia 
railroad company as a common carrier, for personal injuries sustained in 
Georgia. 

5. Same.—Whether a railroad company, incorporated in Georgia, and 
extending its business into Alabama, ean be here sued for a breach of 
contract to be performed partly in each State, is not decided. 


Arrrar from the Cireuit Court of Barbour. 

Tried before the Hon. H. D. Crayron. 

This action was brought by Miles B. Carr, against the “Cen- 
tral Railroad and Banking Company of Georgia,” a corporation 
chartered and organized under the laws of Georgia, to recover 
damages for personal injuries sustained by plaintiff, on or about 
the Sth December, 1882, while travelling as a passenger on the 
defendant’s railroad, at or near Georgetown, in Quitman county, 
Georgia ; and was commenced on the 24th March, 1883. The 
complaint contained only a single count in case, which alleged 
that the defendant was, at the time the plaintiff was injured, 
operating its railroad in the capacity of a common carrier, and 
that the injury was caused by the negligence, carelessness and 
incompetency of its agents and servants in charge of the road 
and train. The defendant tiled a plea in abatement to the 
jurisdiction of the court, alleging that it was a foreign corpora- 
tion, havifig its residence and doing business in Georgia, and 
that the injury complained of happened in Georgia. To this 
plea there was a special replication, to which a demurrer was 
interposed ; and the judgment-entry recites, that the demurrer 
to the replication was overruled, that the plea in abatement was 
therenpon overruled and quashed, and that the cause was 
tried on issue joined on the plea of not guilty. The aver- 
ments of the plea in abatement, and of the replication thereto, 
are stated in the opinion of the court. The overruling of the 
demurrer to the replication, and the judgment quashing the 
plea in abatement, with other matters, are now assigned as 
error. 


Arrineron & Granuam, and Roguemore & Storrer, for 
appellant, cited Dyke v. Erie Railway Co., 45 N. Y. 113; Sé. 
Clair v. Cor, 16 Otto, 350: Sawyer v. North Amer. Life [n- 
surance Co., 46 Vermont, 697; Bawkright v. London, e., 
Insurance Co., 55 Geo. 195: Osborne v. Shawmut Insurance 
Co., 51 Vermont, 278; Smith v. Mutual L. Insurance Co., 
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14 Allen, 336; Camden Polling Mills v. Swede Tron Co.,3 


Vroom, N. J. 15; Parker v. Com. Ins. Co., 44 Penn. St. 422; 
12 Gratt. 658. 


McK teroy & Comer, contra.—Personal actions are transi- 
tory,and may be brought in any jurisdiction where the defend- 
ant is found. By express constitutional provision (Art. xrvy, § 
4), a foreign corporation “ may be sued in any county where it 
does business, by service of process upon an agent any where 
in the State;” and the statutory provisions regulating the 
service of process upon such corporations (Code, $$ 2934-5), 
which were strictly complied with in this case, were intended 
to give effect to this constitutional provision.— Ze/egraph Co. 
v. Pleasants, 44 Ala. 641 3 Ex parte Schollenb rger, 96 U. S. 
369. 


STONE, C. J.—The appellant, defendant in the court be- 
low, was sued as a corporation ; and the complaint charges that 
it “ was engaged in, and carrying on the business of a common 
earrier of goods and passengers for hire, and, as sneli common 
carrier, it controled and operated a railroad for the carriage of 
goods and passengers for hire, between the city of Macon, in 
the State of Georgia, and the city of Eufaula, in the State of 
Alabama.” Plaintiff then avers, that he purchased a ticket in 
the State of Georgia, and was travelling on said road in the 
direction of Eufaula, Alabama, and * while running along said 
railroad, and at a point near the depot or station of George- 
town, in the county of Quitman, and State of Georgia, was 
thrown violently from the track of said railroad,” ete. The 
plaintiff charges acts of negligence on the part of the railroad, 
which acts of negligence, he avers, caused the derailment, and 
his consequent serious injury, for which he instituted this suit 
in Barbour county, Alabama. 

The appellant railroad is a corporation under the laws of 
Georgia, and not under the laws of Alabama; and Carr, plain- 
tiff below, was at the time of the injury, and yet is, a resident 
of the State oi Georgia. Plaintiff, through his attorney, made 
oath “ that the president, or other head of the defendant cor- 
poration, and the secretary, or cashier, or managing agent of 
said corporation, all reside out of the State of Alabama.” 
Summons issued, and was returned by the sheriff served, by 
leaving a copy * with Charles J. McLaughlin, a white person, 
in the employ of the Central Railroad and Banking Company 
of Georgia.”—Code of 1879, § 2935. 

Before pleading to the merits, the defendant corporation 
pleaded in abatement, that the Alabama court had no jurisdic- 
tion to hear and determine the cause. The special grounds 
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set forth in the plea, on which it is claimed that the Alabama 
court is without jurisdiction, are, that the defendant railroad 
corporation was incorporated under the laws of Georgia, and 
not under the laws of Alabama; that the contract, under which 
plaintiff was being transported by defendant, was made in 
Georgia; that the injury of which plaintiff complained was 
suffered in Georgia; that, at the time, the said defendant was 
doing business under its said charter, in the State of Georgia ; 
that when the summons and complaint were issued in this 
cause, and ever since, plaintiff was and has been a resident 
citizen of the State of Georgia, and not of the State of Ala- 
bama; and that the summons and complaint in this cause were 
never served on its president, or any of its managing agents. 
These averments were not denied; but, in avoidance of them, 
plaintiff replied, that “said defendant corporation is also en- 
gaged in business and doing business as a common carrier in 
the State of Alabama, and the county of Barbour, and it does 
business in this State and in Barbour county by its agents ; and 
the very contract which defendant made with plaintiff, and for 
the failure to perform which contract, on account of defend- 
ant’s negligence and breach of duty, this action arose, was a 
contract to transport the plaintiff from Ward’s Station, in the 
State of Georgia, to Eufaula, in the State of Alabama, as a 
common earrier of passengers in both said States.” The repli- 
cation then avers, that affidavit was made of the non-residence 
of the corporation's officers, and that MeLaughlin, on whom 
the summons and complaint were served, “ was a white person 
in the employ of the defendant corporation in the county of 
Barbour and State of Alabama, at the time of the said service 
upon him.” There was demurrer to this replication, which the 
Circuit Court overruled, thereby holding the replication suffi- 
cient. 

There is a failure in the replication to set forth the extent of 
defendant’s business in Alabama, and it is not shown in what 
manner it is condueted. If by railroad, there is no averment 
that it operates a line beyond the city of Eufaula. We know 
that Eufaula is in Alabama, and it is, perhaps, common knowl- 
edge that it is near the Chattahoochee river, the dividing line 
between Alabama and Georgia, at that place. It may, however, 
be conceded for the purpose of this cause, that the Montgomery 
& Enfaula railroad, eighty miles in length, and extending from 
one city to the other, is owned and operated by the defendant 
corporation, and that it is run in connection with, and in con- 
tinuation of its own railroad, chartered by the State of Georgia. 
This being conceded, the Central Railroad and Banking Com- 
pany of Georgia has no corporate faculties which it can exer- 
cise of right, beyond the boundary of its own State. One 
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State legislature can not confer corporate powers, to be exer- 
cised in another State. It is,as to Alabama, a foreign corpora- 
tion, permitted to do and perform corporate functions within 
the latter’s jurisdiction, only by comity; and that comity is 
granted or withheld, on just such terms and conditions as the 
granting State may impose. 

The defendant corporation having been created and organized 
under the laws of the State of Georgia, the necessary conse- 
quence is, that its residence was in that State, and not in the 
State of Alabama. Its chief officers and business headquarters 
must be supposed to have been in Georgia, where it had and 
has authority to construct and operate its road, and exercise its 
corporate faculties. Hence it is that a copy of the summons 
and complaint, issued from an Alabama court, could not be de- 
livered “to the president, or other head thereof, secretary, 
cashier, or other managing agent thereof,” as is required when 
a corporation is sued in the State of its residence.—Code of 
1876, § 2934. Hence it is that plaintiff could, as the statute 
requires, make oath “that the president, or other head of the 
defendant corporation, and the secretary and cashier, or man- 
aging agent of said corporation, all reside out of the State of 
Alabama.”’—Code, § 2935. 

It has come to be common and profitable to have long lines 
of continuous railroad transportation, often extending through 
or across several States, and controlled by one management. 
In such eases, there is usually one controlling railroad company, 
which purchases or leases others; and the result is, that the 
managing officers reside in one State, and control a road or 
roads extending into one or more additional States. It is also 
sometimes the case, that a railroad, extending through two or 
more States, obtains a charter, identical in the powers and the 
privileges it confers, from each of the States through which it 
runs; thus constituting it one corporation. In the latter class 
of cases, the corporation is a unit, and whether sued in one of 
the jurisdictions or another, it can not raise the question as to 
its residence, or claim that it is non-resident. It has a common 
residence in each of the States which gave its concurring assent 
to its common charter of incorporation. The following cases 
fall within this latter class: B. & O. R. R. Co. v. Gallahan, 
12 Grat. 655: Railroad Co. v. Harris, 12 Wall. 65. The 
present case does not fall within this class. 

Like several other of the American States, Alabama has pro- 
vided by statute for service of process, when non-resident cor- 
porations do business in this State through an agent, and in 
that other class, where the higher and minaging officers of a 

corporation reside without the State. It is claimed for ap- 
pellee, that the present suit is authorized by section 2935 of the 
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Code, the substance of which is given above. We have other 
statutes which provide for service of process, when non-resident 
corporations do business in this State. Section 1434 of the 
Code relates to fire-insurance companies, incorporated in other 
States, and taking risks in this. Section 1444 makes similar 
provision for foreign life-insurance companies doing business 
in this State-—See Constitution of Alabama, Art 14, see. 4. 

In W. 0. Jel. Co. v. Pleasants, 46 Ala. 641, the court held, 
that in case of a foreign corporation, doing business in this 
State through a managing agent, service of summons and com- 
plaint on such agent will give jurisdiction to our courts, of a 
cause of action which originated in this State. The same 
principle is declared in kx parte Schollenberger, 96 U. 8. 369 ; 
Osborne v. Ins. Co., 51 Vt. 278. It is well settled, however, 
that no action én personam can be maintained against a foreign 
corporation, unless the contract sued on was made, or the injury 
complained of was suffered, in the State in which the action is 
brought.— Bawknight v. L. L. & G. Ins. Co., 55 Ga. 194; 
Sawyer v. Nor. Amer. Life Ins. Co., 46 Vt. 697; Smith v. 
Mut. Lite Ins. Co., 14 Allen, 386; St. Clair v. Coa, 106 U. 
8. 250; Vewe v. Gt. W. Railway Co. of Canada, 19 Mich. 
336; Parke v. Com. Ins. Co., 44 Penn, St. 422. 

In Canmed di Pulling Mill Co. v. Swede Tron Co., 32 N. J. 
Law 15,—-a case of suit against a foreign corporation, and 
service on an agent-—the cause of action did not originate in 
the State of New Jersey. The court said: “It may be further 
observed, that the interpretation contended for in behalf of the 
plaintiff is one that could be judicially adopted only by force 
of the plainest manifestation of legislative intent. It would 
seem to be an improbable construction ; for it is difficult to be- 
lieve that it was the design to place within the jurisdiction 
of our courts all the corporations of the world, merely from 
the fact that a director, clerk, or other subordinate officer, hap- 
pened to come upon the territory of the State.” 

We can not think that it was the intention of the legislature, 
in any of the statutes we have been considering, to allow 
foreign corporations to be sued in this State, except on causes 
of action originating in this State, or on contracts entered into 
in reference to a subject-matter within this State. To hold 
otherwise, would be to allow foreign corporations which transact 
business in Alabama, to be drawn into our courts, for the adju- 
dication of every contract they may make, and of every tort 
and wrong they may be charged with committing, even in the 
State which gave them being. The demurrer to the replication 
ought to have been sustained, and the plea to the jurisdiction 
held ge vod. 

There is a possible question we have not considered, namely : 
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where a railroad, incorporated in one State, and extending its 
business into another, makes a contract to be partly performed 
in each State; and there is a suit for the breach of such econ- 
tract. Nothing in this opinion is to be construed as deciding 
whether or not such suit can be maintained in the State in 
which the corporation is simply permitted to do business by 
comity. We decide nothing on this question, further than that 
the arguinent above does not reach such a case. 
Reversed and remanded. 


Stringfellow ¢. Curry & Co. 
Action for Use and Occupation of Land. 


1. When action lies.—An action for the use and occupation of land is 
purely personal, and is based upon the existence of a contract, express 
or implied; and it can not be maintained against a mere trespasser, nor 
against a person entering and holding adversely to the plaintiff. 


Aprrrat from the Cireuit Court of Pickens. 

Tried before the Hon. S. H. Sprorr. 

This action was brought by T. Stringfellow, against D. 8 
Curry & Co. as partners ; and was commenced on the 16th No- 
vember, 1883. The complaint contained only a single count, 
which claimed $200 for the defendants’ use and occupation of 
a store-house and lot in the town of Pickensville, from the Ist 
September, 1882, to the Ist February, i888. The _ plaintiff 
claimed, and alleged in his complaint, that the house and lot 
belonged to the statutory estate of his wife; while the defend- 
ants insisted that they entered as tenants of Mrs. Kate Ivie, 
under a written contract made with her husband, and had never 
attorned to plaintiff or his wife, but had repudiated and denied 
their right and title. It appeared that Mrs. Ivie claimed the 
premises under a deed executed to her as the purchaser ata 
sale made by the register in chancery on the 13th June, 1881; 
the sale having been duly contirmed by the Chancery Court, 
and the deed exeeuted on the 28th April, 1882. The decree 
under which said sale was made was rendered in a cause then 
pending in said Chancery Court, wherein Thomas J. Ivie, the 
husband of Mrs. Kate Ivie, was complainant, and said T. 
Stringfellow (the plaintiff in this suit) and his wife were de- 
fendants ; the object of the bill being to enforce an alleged 
vendor’s lien on an undivided one-half interest in said house 
and lot. After said sale, and after the execution of the con- 
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veyance to Mrs. Ivie as the purchaser, the decree was reversed 

by this court on appeal, and a decree was here rendered dis- 

missing the bill—Stringfellow v. Ivie, 73 Ala. 209. 

The evidence adduced by the defendants tended to show, 
among other things, that the purchase-money for the lands, at 
the register’s sale, was paid for Mrs. Ivie by her brother ; while 
the plantiff's evidence tended to show that it was paid by her 
husband, who was insolvent, and who procured the conveyance 
to be made to her. Said T. J. Ivie testitied, as a witness fur the 
defendants, that said T. Stringfellow surrendered the possession 
of the house and lot to him, as trustee for his wife, in July, or 
August, 1881; and that he put the defendants in possesion as 
his tenants, under a written contract, on the Ist September, 
1882. Plaintiff, testifying as a witness for himself, stated, 
“that he had never surrendered the possession of the house and 
lot to said Ivie, or to any other person; that if said Ivie had 
possession, he obtained it surreptitiously, and without his 
knowledge or consent, and in his absence ;” also, that he noti- 
fied the defendants, when he found them in possession, that he 
claimed the premises, and that he would require them to pay 
the rent to him; “that the property was for rent, and he sut- 
fered them to remain in the occupancy thereof.” This being 
“substantially all the evidenes, the court charged the jury, that 
if they believed the evidence, they must find for the defend- 
ants.” The plaintiff duly excepted to this charge, and he now 
assigns it as error, together with several other rulings on the 
pleadings and the evidence, which it is unnecessary to notice. 





W. F. Jonxsrox, for appellant.—The action for use and 
occupation is an equitable action, and does not require that the 
techn eal relation of landlord and tenant shall exist between 
the parties.—Davidson v. Ernest, T Ala. 817; Catterlin v. 
Spinks, 16 Ala. 471. Rent follows the reversion, and no at- 
tornment is necessary to perfect the right to it—Code, § 2177; 
English v. Key, 39 Ala. 113; Tubb v. Fort, 58 Ala. 281. If 
[vie entered, as he testified, in July, or August, 1881, except 
by permission of plaintiff, he was a mere trespasser, for the 
deed to Mrs. Ivie was not executed until April 28, 1882; and 
he neither acquired any rights, nor could confer any on the 
defendants.—Smith v. Houston, 16 Ala. 116. The reversal of 
the decree by this court, and the opinion rendered in the cause, 
show that the Chancery Court had no jurisdiction of the case 
made by the bill; and the complainant having become the pur- 
chaser, though in the name of his-wife, he thereby aequired 
ho rights as against the defendants in the cause.—Marks v. 
Cowles, 61 Ala. 299. Even if defendants entered as tenants 
under Mrs, Ivie, they may show that her title has terminated, 
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and a payment to plaintiff would discharge them from liability 
to her.— Otis v. Me Millan, 70 Ala. 46. 


E. D. Winterr, D. C. Hono, and L. M. Sronr, contra, cited 
Taylor’s Landlord and Tenant, $$ 154, 637; Code, § 2956; 
Westmoreland v. Foster, 60 Ala. 448: Zubh v. Fort, 58 Ala. 
277; Hand v. Liles, 56 Ala. 147; English v. Key, 39 Ala. 113; 


Freeman on Judgments, § 484; Rorer on Jud. Sales, § 901, 


SOMERVILLE, J.—It is entirely immaterial whether the 
land in controversy was purchased by Thomas Ivie, or by his 
wife, as a complete stranger to the judgment or decree under 
which the sale of it was made by the Chancery, Court. If we 
concede all that is claimed by appellant’s counsel, and assume 
that Thomas Ivie was the real purchaser, taking the title in his 
wife’s name, for convenience or otherwise, and, for this reason, 
that the case comes fully within the principle decided in Jfe- 
Donald v. Mobile Life Insurance Co., 65 Ala. 358 (holding 
that the owner of a judgment, who purchases land under an 
execution issued on it, takes it subject to the risk of losing title 
by a subsequent reversal of the judgment on appeal to this 
court ); nevertheless, the present action, for use and oceupa- 
tion of the land, cannot be maintained. It is shown that the 
defendants are in possession of the premises as the tenants of 
Mrs. Ivie, who, by the agency of her husband, entered upon 
the land, claiming it adversely as a purchaser, and holding 
under a deed executed to her by a register in chancery. There 
is a repudiation, in other words, by the defendants, of all con- 
tractual relations with the plaintiff, whether as landlord and 
tenants, or otherwise. 

The action for use and occupation of land must be based 
upon the existence of a contract, express or implied, between 
the owner of the land and the occupant. It will not lie against 
a mere trespasser. Nor can it be sustained against one who is 
in possession of land holding adversely to the claimant, and 
disputing his title. The title to land, moreover, is not  per- 
mitted to be tried collaterally in an action of this character, 
which is purely personal. These principles have been long 
settled in this State, and are generally recognized by the au- 
thorities elsewhere.— Fielder v. Childs. 73 Ala. 568; Smith v. 
Houston, 16 Ala. 111; Davidson v. Ernest, 7 Ala. 817; Tay- 
lor’s Land. and Ten. (7th Ed.) $$ 635, 637; Evertsen v Sawyer, 
2 Wend. 507; 1 Wash. Real Prop. (4 Ed.) 591-592, 594 
(376*-377*) ; Adttridge v. Peaslee, 3 Allen, 237; Code, 1876, 
§ 2956; see, also, Beatty v. Brown, ante, p. 250. 

We discover no error in the record, and the judgment is 
affirmed. 
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Watts & Son wv. Sayre. 
Bill in Equity to set off Judgments against each other. 


1. Set-of at law and in equity ; judgments against partner, and in 


favor of partnership.—At law, a judgment against one partner individ- 


ually is not available as a set-off, in whole orin part, against a judgment 
in favor of the partnership, the debts not being mutual; nor will a court 
of equity set off one judgment against the other, to the extent of the in- 
dividual partner’s interest in the judgment in favor of the partnership, 
onthe ground of his insolvency. 


Aprrat from the City Court of Montgomery, in Equity. 

Heard before the Hon. Tuos. M. Arrineron. 

The bill in this case was filed on the 3d June, 1885, by Calvin 
L. Sayre, against Thomas H. Watts and Thomas H. Watts, Jr., 
individually, and as partners in business under the firm name 
of Watts & Son; and songht to enjoin the collection of a 
judgment which said Watts & Son had recovered against the 
complainant, and to establish as a set-off against it, to the ex- 
tent of the interest of said Thomas H. Watts therein, which 
was alleged to be at least one-half, a judgment which one Geo. 
B. Hoimes had recovered against said Watts, and of which the 
complainant claimed to be the owner by purchase and assign- 
ment. The judgment in favor of Watts & Son against the 
complainant was for S700, besides costs, and was rendered by 
the City Court of Montgomery, on the 16th March, 1885. 
The judgment in favor of Holmes against Watts, which was 
for S280, besides costs, was rendered by said City Court, on 
the 14th December, 1879; and the bill alleged that the com- 
plainant became the owner and holder of it, by purchase and 
assigninent, “on or about the 16th March, 1885.” The bill 
alleged, also, that said Thomas I]. Watts was insolvent; that 
an execution on the judgment against him was regularly issued, 
and returned “ No property found ;” that the partnership of 
Watts & Son owed no debts, and that the interest of said 
Watts in the judgment in favor of the partnership was at least 
one-half, but the exact amount of his interest was unknown to 
complainant. The complainant offered, in his bill, to pay into 
court the balance which might be found due on the judgment 
against him, after deducting the interest of said Watts therein, 
and otherwise to do equity as the court might require ; and he 
prayed that the interest of said Watts in said judgment against 





398 SUPREME COURT (Dec. Term, 
[Watts & Son v. Sayre. ] 

him might be ascertained on a reference to the register, that 

the judgment in favor of Holmes might be allowed as a set-off 

against this interest, that the collection of the judgment in 

favor of Watts & Son might be enjoined in the meantime, 

and for other and further relief under the general prayer. 

On the filing of the bill, an injunction was granted by 
Judge Arrington, which the defendants moved to dissolve, 
after filing answers, for want of equity in the bill; and the ap- 
peal is taken from the decree overruling this motion. 


Gunter & Brakey, for the appellants.—At law, the debt of 
one partner can not be set off against a debt due to the part- 
nership, since the debts are not mutual; and the same rule 
applies in equity.—/Jones v. Brevard, 59 Ala. 503; Wait’s 
Actions & Defenses, vol. 7, p. 486, $§ 10, 11, 12; Story’s 
Equity, $$ 1433-37. I[nsolveney, if ordinarily a ground for 
allowing a set-off in equity, is not allowed that effect when the 
claim is subsequently bought up for the purpose of using it as 
a set-off.—Reppy v. Reppy, 46 Mo. 571; Condon v. Shehan, 
46 Miss. 710. 


Rick & Wirry, contra.—Courts of equity have original 
jurisdiction in cases of set-off, independent of statutory pro- 
visions; and they still exercise this jurisdiction, in cases to 
which the statutes do not apply.— Blake v. Langdon, 19 Ver- 
mont, 485; Ae parte Hanson, 12 Vesey, 346; Ex parte Steph- 
ens, 11 Vesey, 27; James v. Nynnier, 5 Vesey, 108; Taylor 
v. Okey, 13 Vesey, 180; Lindsay v. Jackson, 2 Paige, 581; 
Simpson v. Hart, 14 Johns. 63, and cases cited. Insolvency is 
a recognized ground for the allowance of a set-off in equity, 
where it would not be available at law; and the decisions are 
placed on principles of natural right and justice.— Blake ». 
Langdon, 19 Vermont, 485; Gay v. Gay, 10 Page, 374; 
Simpson v. Hart, 14 Johns. 63; Pond v. Smith, 4 Conn. 297; 
Read v. Newburg, 1 Paige, 215; Robbins v. Hawley, 1 Monr. 
194; Graves v. Woodbury, 7 Hill, 559. This doctrine has 
been established by the decisions of this court, for nearly forty 
years.— Railroad Co. v. Phodes,8 Ala. 220; Carroll v. Malone, 
28 Ala. 525; White v. Wiggins, 32 Ala. 424; Martin v. Mohr, 
56 Ala. 223. The bill only proposes to establish the set-off 
against the partner’s individual interest in the partnership 
judgment, and it was not necessary that this should be first 
ascertained by another suit.— W7/son v. Strobach, 59 Ala. 492. 
That the assignee is entitled to the same rights and remedies 
as his assignor, see Willians v. Davies, 2 Sim. 461; Amy ¥. 
Shelby Co. Tax District, 114 U. 8. 393; High on Injunctions, 
$$ 141-2. 
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CLOPTON, J.—Whiatever may have been the rules prior 
to statutory regulations, since the enactment of statutes on the 
subject of set-off, courts of equity have generally, in the 
absence of any intervening and controlling equity, followed 
the law, and put the same construction on the statutes as the 
courtsof law. In 2 Story Eq. Jur. § 1484, the author observes : 
“It is true that equity generally follows the law, as to set-off ; 
but it is with limitations and restrictions. If there is no con- 
nection between the demands, then the rule is as it is at law. 
But, if there is a connection between the demands, equity acts 
upon it, and allows a set-off under particular cirenmstances.” 
The rule is the same in courts of equity and of law, unless 
some special circumstance, or natural equity, growing out of 
the mutual transactions, or the condition of the parties, arises, 
which a court of law can not regard.—Cave v. Webb, 22 Ala. 
583: Goldthuaite v. National Bank, 67 Ala. 549: Brewer v. 
Noreross, 17 N. J. Eq. 217; James v. Nynnier, 5 Ves. 10%. 
Accordingly, joint and separate debts, or debts accruing in 
different rights, or demands not mutual, can not be set off 
against each other in equity. There are special cases, in which 
courts of equity will extend the doctrine of set-off bevond the 
law, founded on special circumstances; but it is unnecessary to 
refer particularly to them, as this case does not fall within any 
of the classes of special cases. Equity will not enforce the set- 
off of an equitable against a legal demand, unless the equitable 
demand is of such nature, that it would be a legal set-off if 
admissible at law. 

While insolveney is a distinct ground, entitling the party to 
relief under special cireumstances, it is not of 7tse/f sufficient, 
where the cross demands are purely legal and available at law. 
The cross demands, in such case, must be the subject of set-off 
under the statute, and not available at law, because of the in- 
solvency ; as where a party has a judgment against another, 
who has a connter-demand not in judgment, equity will restrain 
the collection of the judgment, if the plaintiff is insolvent, and 
apply the counter-demand in satisfaction. But insolvency does 
not authorize a set-off in equity, which is not within the spirit 
of the statute, or where it interferes with the rights of third 
persons. It is a material, and sometimes a controlling cireum- 
stance, in determining whether the court shall exercise jurisdie- 
tion, and stay legal proceedings. But, to authorize its exercise 
in the case of legal demands, non-availability at law, the de- 
mands being subject to set-off under the statute, and insolvency, 
must coneur. 

_ The ultimate purpose and prayer of the bill are, to set off a 
judgment, which was purchased and assigned to complainant, 
and in which one of the members of Watts & Sons is defend- 
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ant, against his interest in a judgment, which Watts & Son had 
recovered against complainant. Both these demands are legal, 
and both judgments were obtained in the same court. If the 
judgment were a legal set-off, it could, under the statute, have 
been set off by the court on motion.—Code, § 2993. The 
judgment held by complainant is not, however, a legal set-off 
against the judgment of appellants. The individual debt of a 
member of a partnership can not be set off against a partner. 
ship demand.— Pierce &@ Baldwin v. Pass & Co., 1 Por. 232; 
Ross v. Pearson, 21 Ala. 473; Clark v. Taylor, 68 Ala. 453. 
The rule is the same in equity, there being no mutuality and 
no connection between the judgments. A member of a part- 
nership has no individual right or ownership in the separate 
articles constituting the partnership property. Ilis share or 
interest is in what remains after payment of partnership debts, 
and a settlement of accounts between the partners. <A court 
of equity will not destroy or impair the rights and lien of one 
partner, by applying any part of a partnership demand to the 
payment of the individual debt of the other, which may event- 
nally operate to compel its payment by a partner not liable 
therefor. The court will not break in upon the decisions at 
law, to compensate or set off, when to do so is to disregard 
other well-settled equitable principles. 

The motion to dissolve the injunction should have been 
granted. 

Reversed and remanded. 


Nore sy Reporrer.—On a subsequent day of the term, in 
response to an application by the appellee’s counsel for a re- 
hearing, the following opinion was delivered : 


STONE, C. J.—The foregoing opinion of my brother Clop- 
ton seems to be misunderstood. There was, and is, no intention 
to overrule our former decisions on the question of set-off, as 
administered in the Chancery Court. We have held, and still 
hold, that insolvency alone furnishes a ground for equitable 
interposition to obtain a set-off, in certain conditions. The con- 
ditions are, that the cross demands must be mutual—that is, 
due from one party to the other in the same right; that one 
party is insolvent, and has the advantage of havi ing his claim 
in judgment, and is taking steps to enforce it; that the other 
party has a valid claim against the first, due in the same right, 
of which he could not avail himself as a defense to the suit at 
law under the plea of set-off, and can not now avail himself, 
by motion to have one claim set off against the other. These 
facts concurring, chancery comes to the relief of the solvent 


party, and, restraining the insolvent one, forces him to allow 
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the cross demand to be discounted from the claim he is thus 
unrighteously asserting : compels him to pay one debt with the 
other—C. & D. R. R. Co. v. Rhodes, 8 Ala. 206; Carroll v. 
Malone, 28 Ala. 521; /ngraham v. Foster, 31 Ala. 123; Tate 
y, Evans, 54 Ala. 16; Wood v. Steele, 65 Ala. 436; Chambers 
y. Ala. Iron Co., 67 Ala. 353; Martin v. Mohr, 56 Ala. 221; 
Campbell v. Conner, at present term. 

The fatal defect in the present bill is, that the demands are 
not mutual. Against a debt due from complainant to a part- 
nership composed of two members, the present bill seeks to 
have a set-off allowed, of a debt due from one member of the 
partnership. This can not be done, either at law or in equity. 
And it does not help the case, that the bill seeks only to have 
the debtor member’s interest in the demand thus applied. 
Until partnership debts are paid, if there be any, and until the 
matters of account between the partners are settled and equal- 
ized, it can not be affirmed that either partner has a separable 
interest in any claim due the firm, or in any piece of property 
owned by it. As between the partners, partnership effects are 
held in trust, first to pay the debts of the firm, and second to 
secure a proper division of the residuum among themselves. 
2 Brick. Dig. 480, $$ 120,121; Duramus v. Harrison, 26 Ala. 
323; Warren v. Taylor, 60 Ala. 218; Clark v. Taylor, 68 
Ala. 453. 

Application for rehearing denied. 


Port of Mobile v. Leloup. 
Action for Penalty imposed for breach of Municipal Ordi- 


nance, 


1. License-taxv on telegraph companies; constitutionality of. —The port 
of Mobile having express authority under its charter, or act of incorpora- 
tion, to impose a license-tax ‘‘upon all persons or corporations trading 
or carrying on any business, trade or profession, by an agent or other- 
wise, within the limits of said corporation,’’ and having imposed, by 
ordinance, a license-tax of $225 on all ‘‘telegraph companies”’ doing 
business within the limits of the corporation; held, on the authority of 
Osborne v. Mobile, 16 Wall. 479, that said ordinance, in its application to 
a telegraph company which had complied with the requirements of the 
act of Congress (Rev. Stat. §§ 5263 et seqg.), is not violative of the consti- 
tutional provision which confers on Congress the power “ to regulate 
commerce with foreign nations and among the several States.”’ 


Apprat from the Cireuit Court of Mobile. 
Tried before the Hon. Wu. E. Crarke. 
26 
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Braxton Brace, for appellant, cited Oshorne v. Mobile, 16 
Wall. 479: 7 legraph Co. v. Texas, 105 U.S. 464: 15 Wallace, 
284: Packet Co. v. St. Louis, 100 U.S. 423; Guy v. Balti- 
more, 100 U. S. 480; Packet Co. v. Catlettsburg, 105 ULS. 
do: Transportation Co. v. Parkershurg, \O7 U.S. 691; Dor- 
man wv. The State, 34 Ala. 249; Gilman +. Philadelphia, 3 
Wall. 713; Amer. Tel. Co. v. W. U. Tel. Co., 67 Ala. 26. 


G. B. & F. B. Crark, contra, cited Brown vv. Maryland, 
12 Wheat. 419; 15 Wall. 84; 93 U. S. 116, 123; License 
(Cases, 5 Wall. 462: Henderson v. New York, 92 U.S. 259; 
Telegraph Co. v. Texas, 105 U.S. 460. And on petition for 
rehearing they cited the following additional cases: Sinnot v. 
Commissioners of Pilotage, 22 How.. 227; Foster v. Daven- 
port, 22 How. 244: Moran v. New Ori ans, 112 U.S. 69: 
also, 22 Fed. Reporter, Dee. 30, 18384, p. 276; Deoty’s Sup. 
Court Reporter, vol. 5, p. 38. 


STONE, C. J.—The act to incorporate the port of Mobile, 
approved February 11th, 1879 (Pamph. Acts, 392, 409), con- 
fers authority on the city government to levy and collect a 
license-tax “from all persons or corporations trading; or earry- 
ing on any business, trade, or profession, by an agent or other- 
wise, within the limits of said corporation.” The Mobile 
police board, by an ordinance, ordained “that the license-tax 
for the year from the 13th of March, 1883, to the 15th of 
March, 1884, be, and the same is hereby, fixed as follows: 

On telegraph companies, $225." The Western Union 
Telegraph Company, a corporation chartered without the State, 
had an office in the port of Mobile, of which appellee was the 
chief manager. At that office, the company received and 
transinitted messages from and to points, both without and 
within the State of Alabama. It had complied with the re- 
quirements of the act of Congress,—Revised Statutes, $$ 5263, 
et seq. 

The telegraph company, through its agent, the appellee, re- 
fused to take cut or pay for the license aforesaid, and continued 
to do business without such license. A penalty was assessed 
against the agent, for a violation of the ordinance, and this 
suit was brought for its recovery. The defense was, that the 
ordinance is an attempt to regulate commerce, and violative of 
the clause of the Constitution of the United States which con- 
fers on Congress the “ power to regulate commerce with foreign 
nations and among the several States.” The Cireuit Court 
held the defense good, and gave judgment against the port of 
Mobile. 

Is the ordinance a violation of the Constitution of the United 
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States’ We will not gainsay that this license-tax was imposed 
as a revenue measure—as a means of taxing the business, and 
thus compelling it to aid in supporting the city government. 
That no revenue for State or municipal purposes can be de- 
rived from the agencies or instrumentalities of commerce, no 
one will contend. The question generally mooted is, how shall 
this end be attained. In the light of the many adjudications 
on the subject, the ablest jurists will admit that the line which 
separates the power from its abuse is sometimes very difficult 
to trace. No possible good could come of any attempt to col- 
late, explain, and harmonize them. We will not attempt it. 
We confess ourselves unable to draw a distinction between this 
ease and the principle involved in Osborne v. Mobile, 16 Wall. 
479. In that case, the license levy was upheld, and we think 
it should be in this.—Joseph v. Randolph, 71 Ala. 499. 

The rulings of the Cireuit Court were not in harmony with 
these views. 

teversed and remanded. 





Sandlin v. Anderson, Green & Co. 
Statutory Trial of Right of Property in Mules, ete. 


1. Judicial notice of officers, their signatures, &c.—Since the State 
courts take judicial notice of its commissioned officers, the extent of 
their authority, and the genuineness of their signatures, an execution 
issued by a justice of the peace is admissible as evidence, without any 
proof of his signature or personal identity. 

2. EHwxecution on justice’s judgment, issued after lapse of six months.—An 
execution issued by a justice of the peace, more than six months after 
rendition of the judgment (Code, §§ 3658-9), though irregular, and liable 
to be quashed on motion, is not void. 

3. What defects in process are available to claimant.—On the trial of a 
statutory claim suit, the claimant can not take advantage of defects or 
irregularities in the process which do not render it void. 

4. Forthcoming bond; admissibility as evidence.—A forthcoming bond 
executed by the defendant in execution, under which he retained the 
possession of the property levied on, is admissible evidence for the 
plaintiffs, on the trial of the right of property with a claimant under a 
mortgage executed by said defendant; being one of the file of papers in 
the cause, of which judicial notice is commonly taken; and also showing 
possession of the property, which is prima facie evidence of ownership. 

5. Retention of possession by mortgagor, as evidence of fraud.—The 
retention of possession by the mortgagor of personal property becomes a 
badge of fraud only when prolonged for an unreasonable time after the 
law-day. 

6. Charge invading province of jury.—A charge which assumes, as 
proved, one or more facts which the evidence only tends to establish, in- 
vades the province of the jury, and is a reversible error. 
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Appear from the Circuit Court of Cullman. 

Tried before the Hon. H. C. Speake. 

This was a statutory trial of the right of property in and to 
two mules, a buggy and harness, between Anderson, Green & 
Co., plaintiffs in execution against William Conant, and Daniel 
Sandlin as claimant; and on the death of said claimant, the 
suit was revived in favor of his administrators, who are the 
appellants. The plaintiffs’ judgment is not set out in the 
record, but the execution which was levied on the property re- 
cites that they “ recovered judgment before B. F. Still, on the 
Tth Angust, 1880, for one hundred dollars, besides five dollars 
costs :” and this exeention | was dated May 28th, IRS], and pur- 
ported to be signed by “A. 2S. Speegle, J.P” On the 
trial, as the bill of ts. shows, the plaintiffs offered this 
execution in evidence, with its indorsement of a levy on the 
property in controversy; and the claimant objected to its ad- 
mission as evidence—* Ist, because the issue of the same was 
unauthorized by law ; 2d, because the same is void on its face.” 
The conrt overruled the objections, and admitted the execution 
as evidence; to which ruling the claimant excepted. The 
plaintiffs proved, also, that at the time of the levy, and before 
that time, the property levied on was in the possession of said 
Conant, the defendant in execution, who claimed the same as 
his own, exercised acts of ownership over it, continned in pos- 
session, after the levy, until the mules died, and was still in 
possession of the buggy and harness; and they offered in evi- 
dence a forthcoming bond executed by said Conant, under 
which he was allowed by the constable to retain the possession 
of the property. The claimant objected to the admission of 
this bond as evidence, but without stating any particular ground 
of objection; and he duly excepted to the overruling of his 
objection. The plaintiffs proved also, by one Werdt, that he 
found one of the mules trespassing in his field, and killed it, 
and paid Conant, who claimed it, $85 in full settlement of all 
claim for damages; and he produced said Conant’s receipt, 
which was dated March 5th, 1883. The claimant offered in 
evidence a mortgage on the property, executed to him by said 
William Conant, which was dated February 23d, 1881, and 
given to secure a recited indebtedness of $200, due and payable 
December 25th, 1881; and proved by said Conant that the 
mortgage debt was still unpaid. 

Upon this evidence, the court charged the jury, “among 
other things,” as the bill of exceptions states, “that the reten- 
tion of the possession of the mortgaged property by Conant, 
the mortgagor, after the law-day of the mortgage, is a badge of 
fraud, and the jury can look to it as such.” The leben ex- 
cepted to this part of the charge, and, on stating his exception, 
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the presiding judge “stated that he did not think he gave such 
charge; and lest the jury might have misunderstood the 
charge, “* the court then charged them, that the claimant having 
permitted Conant, the mortgagor, to remain in possession of 
the property described, after the execution of the claim bond, 
and after the law-day of the mortgage, and the continued pos- 
session of a part of the property until this trial, and the pos- 
session of the remainder until it died, and the collection of the 
price of the mule from Werdt by Conant,—is a badge of fraud, 
to which the jury may look in determining whether the mort- 
gage executed by Conant to said claimant was fraudulent.” 
To this charge, also, the claimant excepted. 

The rulings of the court in the admission of the evidence 
objected to, and the charges to the jury, are now assigned as 
error. 


Gro. H. Parker, and Hain & Lusk, for appellant. 


SOMERVILLE, J.—The courts of the State are presumed 
to judicially know who are the various commissioned officers 
within its limits, and to know the extent of their authority, and 
the genuineness of their official signatures. This principle is 
applicable to justices of the peace, and authorized the admis- 
sion in evidence of the justice’s execution against Conant, as 
prima facie correct, without any proof as to his signature or 
personal identity.—Coleman v. The State, 63 Ala. 93; 1 
Greenl. Ev. (14th Ed.) $ 6; 1 Whart. Ev. § 324; 1 Brick. Dig. 
805, § 22; Watson v. The State, 63 Ala. 19. 

This exeeation was not void because it was issued more than 
six months after the rendition of the judgment on which it 
was based. An execution issued on a dormant judgment, after 
the time prescribed by statute, like one that is issued prema- 
turely, is only irregular and voidable. It is not void.—Steele v. 
Tutwiler, 68 Ala. 107, 110; Herman on Ex. § 64; Morgan 
v. Evans, 22 Amer. Rep. 154; Code, 1876, § 3658. 

Such an irregularity, although erroneous, when directly as- 
sailed by motion to quash, or otherwise, can not be attacked 
collaterally —Freeman on Ex. § 25. On the trial of astatutory 
claim suit, like the present, it is a settled rule, that the claimant 
can not take advantage of any defects in the execution, or other 
process, which do not render it absolutely void.—U/is v. Mar- 
tin, 60 Ala. 394; 1 Brick. Dig. 165, § 155. 

The fortheoming bond exeeuted by Conant, under which he 
retained the property in controversy in his own possession, wi 
adinissible in evidence as one of the file of papers, evidencing 
a part of the proceedings in the cause, of which courts com- 
monly take judicial notice.—1 Whart. Ev. § 325. It was 
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competent, also, to show possession of the property by Conant, 
which was prima facie evidence of his ownership, being a part 
of the ves gestw of such possession.—Calvert v. Marlow, 18 
Ala. 67. 

The rule in this State is, that the retention by the mortgagee 
of the possession of personal property included in the mortgage 
becomes a badge of fraud, only when prolonged an unreason- 
able length of time after the day of default.— Benedict », 
Renfro Bros., 75 Ala. 211; Hopkins v. Scott, 20 Ala. 179; Sim- 
erson v. Branch Bank, 12 Ala. 205; Jones on Chat. Mortg,, 
§ 380; Herman on Chat. Mortg. § 100. 

The court erred in the last charge given, by assuming as 
proved one or more facts which the evidence only tended to 
establish as trne. This was an invasion of the province of the 
jury, and is a reversible error.—/Jones v. Fort, 36 Ala. 449; 
Me henziev. Branch Bank, 28 Ala 606; MeDougald v. Ruth- 
erford, 30 Ala, 253. 

The other points raised need not be decided, as they are not 
likely to arise upon another trial. 

Reversed and remanded. 





Clark v. Lamb. 
Action against Sureties on Sheriff’s Official Bond. 


1. Liability of sheriff, executing void process.—When an execution 
which is regular on its face, and issued by a court of competent jurisdic- 
tion, comes into the hands of the sheriff, he is justified in executing it 
according to its mandate (Code, § 3041), unless he has been notified that 
the judgment has been superseded ; but he is only entitled to protection, 
and can not found any title or claim on the statutory rule; and if the 
judgment is afterwards reversed, he can not retain his commissions as 
against the defendant in execution. 

2. Liability of sheriff’s sureties on official bond.—When a sheriff col- 
lects money urder an execution, which is regular on its face, and issued 
by a court of competent jurisdiction, and_ the judgment is reversed after 
his death, the sureties on his official bond (Code, § 179) are not liable to 
the defendant in execution for the commissions collected and retained by 
the sheriff. 


Aprrat from the Circuit Court of Greene. 

Tried before the Hon. 8. H. Sprorr. 

This action was brought by Thomas C. Clark, against Edward 
II. Lamb and others, as sureties on the official bond of John 
Alley, deceased, as sheriff of said county, to recover the sum 
vf $260.77, alleged to have been collected by said Alley, as 
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sheriff, under several void executions against plaintiff, and 
which, as alleged, he failed to pay over to "plaintiff on demand. 
The money was in fact the sheriff's commissions on the sum of 
$6,500, collected by the sheriff under several executions issued 
on probate decrees against said plaintiff; and was paid to the 
sheriff after he had “levied on the property of said plaintiff. 
The money was collected and paid on the 26th December, 1882 ; 
and it was admitted that the several executions were regular on 
their face. The said defendant in execution (the plaintiff in 
this action) sued out an appeal from said probate decree to this 
court on the 15th January, 1883, but did not give a supersedeas 
bond; and a judgment was rendered by this court on the 18th 
December, 1883, reversing and annulling said probate decree, 
but without remanding the cause. It was admitted that said 
Alley, the sheriff, died on or about December 16th, 1883, be- 
fore said judgment of reversal was rendered ; that the money 
collected and retained by him, as his commissions, had never 
been refunded to plaintiff, and that his estate was solvent. 
The court sustained a demurrer to one of the breaches assigned 
in the complaint, which, in substance, stated these facts ; and 
on all the evidence adduced, there being no dispute as to the 
facts, charged the jury to find for the defendants, if they be- 
lieved the evidence. The plaintiff excepted to this charge, and 
he now assigns it as error, together with the reling on the de- 
murrer to lis complaint. 


G. B. Money, for appellant, cited Code, $$ 163, 179, 730; 
Murfree on Sheriffs, $s 46, 57, 942-3; Brandt on Guar. & 
Suretyship, $s 448, 483: Wilson v. Sawyer, *. 631; 31 
Ala. 682: 27 Ala. 294; 10 Johns. 43; 1 Ifill, 118; 21 Pick. 


83; 43 Ind. 359. 


J. P. McQueen, and W. P. Wenn, contra, cited Code, § 
B0IL: Murphy v. The State, 55 Ala. 257; Martin v. Hall, 70 


Ala. 421; Welson vo. Sawyer, 37 Ala. 631; Freeman on Exe- 
cutions, $$ 101—03 


CLOPTON, J.—The liability of the sureties for a sheriff 
arise from his ofticial bond. Like other sureties, a claim against 
them is strictissimé juris, in the sense that they may stand ‘on 
the terms of the bond, and will not be bound beyond the fair 
aud reasonable import of the words. A statute, which declares 
the legal obligation and effect of an official bond, is a part of 
its terms, as fully as if its words were expressly written in its 
condition. The ofticial bond of the sheriff is obligatory on the 
sureties, * for the use and benefit of every person who is in- 
jured, as well by any wrongful act committed under color of his 
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office, as by his failure to perform, or the improper or neglect: 
ful performance of those duties imposed by law.’ _Code, 8 N 
179. For any malfeasance or misfeasance of the sheriff, not 
included within the rational and legal meaning of the words of 
the statute, the sureties are not liable. The statute extends the 
liability of the sureties to those acts of the sheriff by which an 
injury is done — assumed and pretended offici: l authority, 
having process in his hands.— McK vhaney v. Gilleland, 30 
Ala. 380. 

A sheriff is bound to execute a process, coming into his 
hands, according to its exigency, which is regular on its face, 
and issued by a court of competent jurisdiction. Ile.is under 
no legal duty to examine the regularity of the judgment, on 
which it is issued ; ; and if irregular, such irregularity is no ex- 
cuse for his failure to execute the process If the judgment 
is in fact void, the sheriff may avail himself of this, as a de- 
fense for not obeying its mandate; but, in such ease, the writ, 
being regular and valid on its face, will operate to protect him 
in its execution. This salutary principle has been affirmativ ely 
declared by section 3041 of the Code, as follows: * When- 
ever it appears that the process is regular on its ini and is 
issued by the competent authority, a sheriff, or other ministerial 
officer, is justified in the execution of the same, whatev er may 
be the defect in the proceeding on which it was issued.” This 
rule is merely protective, and the sheriff can not found on it a 
title or claim. 

The statute provides a mode by which judgments or decrees 
for money may be superseded on appeal being taken. Section 
3927 of the Code provides: “ Where the judgment or decree 
is for the payment of money, the appeal does not supersede 
the judgment or decree, unless bond be given by the appellant, 
or some other person, in double the amount of the judgment, 
payable to the appellee, with sufficient sureties, and with con- 
dition to prosecute the appeal to effect, and to satisfy such 
judgment as the Supreme Court may render in the premises.” 
If the judgment has been superseded, the sheriff is entitled to 
such notice thereof, as will protect him in refusing to proceed 
with the execution of the writ. In Payne v. The Governor, 
18 Ala. 320, it is said: “ The sheriff may, therefore, require a 
supersedeas to him directed, before he can be made a trespasser 
in executing the writ; and if this be not served on him, and 
he proceeds to sell the property of the defendant, we see no 
reason or justice in holding the sheriff liable.” 

It being the duty of the sheriff to execute the writ according 
to its mandate, if he levies upon and sells property of the de- 
fendant, under an execution issued on a judgment not super- 


seded, or collects the money otherwise, he thereupon becomes 
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liable to account to the plaintiff therefor, and no irregularity, 
not even the nullity of the judgment, will be an excuse for his 
refusal to account. If he pays the money to the plaintiff be- 
fore an appeal is taken, he is under no legal liability to refund 
to the defendant, though the judgment is subsequently reversed ; 
and a purchaser of property so sold, if he be not the plaintiff, 
acquires a title which will be upheld.—Sherrod v. Davis, 17 
Ala. 312; Wyman v. Campbell, 6 Por. 219. If the defendant 
fail to supersede the judgment, it is the legal right of the 
plaintiff to enforce its collection, in the manner provided by 
law. In executing process issued thereon, the sheriff discharges 
alegal duty; and the defendant has no cause of complaint 
against the officer, in consequence of his failure, whether trom 
willfulness or inability, to avail himself of the statutory provi- 
sions by which it may be superseded. 

In Wilson wv. Sawyer, 37 Ala. 631, the action was against the 
sheriff individually. The extent of the decision is, that “a 
sheriff is not entitled, as against the defendant in execution, to 
retain his commissions out of the proceeds of the sale of prop- 
erty under an execution regular on its face, but issued on a 
judgment which is voéd on account of the incompetency of the 
presiding judge.” It was, however, conceded, that the statute 
protected the sheriff in the exeeution of such process. The 
individual liability of the sheriff may be conceded, founded on 
the consideration, that he has money which, ex wguo et bono, 
belongs to the defendant in execution. If there be any wrong, 
it consists in retaining the commissions after the reversal of the 
judgment. 

The judgment was not reversed, until after the death of the 
sheriff, which terminated his oftice. When the sheriff collected 
the commissions, he was in the discharge of his official duties, 
imposed by law; was executing a writ, regular and valid on its 
face, and issued by a court of competent jurisdiction to render 
such judgment and award such writ. He was authorized to 
take and collect the commissions at that time, and had a right 
to retain them, at least, until a reversal of the judgment. If 
the plaintiff has a right to them, it is because of an event sub- 
sequently oceurring—the reversal of the judgment,--which 
did not oceur in the life-time of the sheriff. On the facts 
shown by the record, the sheriff committed no wrongful act 
under color of his oftice, nor failed to perform, nor improperly 
nor negligently performed, any duty imposed by law, for which 
his sureties are liable.—State v. Vananda, 7 Black. 214. 

Afttirmed. 
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Hatchett v. Molton. 
Action jor Money lad and Received. 


1. Pre sumption as to ple as.—When the plaintiff recovers a judgment 
on verdict, but the record does not show what pleas were filed, this court 
will presume that only the general issue appropriate to the action was 
pleaded. 

2. Assignment of judgment, or claim in suit; contest between assignees. 
Plaintiff’s attorney of record having received the money collected ona 
judgment, and paid it over to a creditor who claimed under a verbal 
transfer by plaintiff made before the institution of the suit; if a valid 
transfer was in fact made, neither the plaintiff himself, nor a subsequent 
assignee, could recover the money by action; and if no valid transfer 
was in fact consummated, a subsequent assignee might maintain an 
action for money had and received against such creditor, without regard 
to the date of the assignment to him. 

3. Deposit in post-office, operating as delivery.—A written contract, 
deposited by the promisor in the post-oflice, and addressed to the 
promisee, by whom it is afterwards received, takes effect, and becomes 
operative as a contract, from the day on which it was so deposited in the 
post-oftice. 


Arrrat from the Circuit Court of Montgomery. 

Tried before the Hon. Joun P. Huspann. 

This action was brought by Thomas Molton, against Wim. T. 
Iatchett, to recover a sum of money which had been paid over 
to the defendant by Jeff. Falkner, and which he had received 
as attorney of record for A. J. Terrell e¢ a/., under a judgment 
in favor of said Zerrell et al.v. Cunningham. The bill of ex- 
ceptions purports to set out all the evidence, and shows that 
each of the parties claimed the money under a transfer or 
assignment by said Terrell, who was indebted to each of them. 
The defendant claimed under a verbal transfer said to have 
been made to him by said Terrell, at or about the time of the 
institution of the suit against Cunningham, in the presence of 
said Falkner, or in his office; and the money was paid over to 
him, under this claim, on the 7th July, 1883. The plaintiff 
claimed the money under a verbal transfer by said Terrell, as 
proved by his declarations while the suit was pending, and also 
under a written assignment, which was dated May 4th, 1883, 
and transmitted to him by mail from Texas, where said Terrell 
then resided, but which did not come to plaintiff's hands until 
July 12th, 1883. The court charged the jury, on the request 
of the plaintiff, “that if one deposits in the mail a contract for 
another, and it is afterwards received by the person to whom 
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it was sent, the delivery in the mail is a delivery to the person 
to whom it was sent, from the day it was deposited in the 
post-oftice to be sent by mail.” The defendant excepted to this 
charge, and he here assigns it as error. 


Gunter & Biakey, for appellant. 
Warts & Son, contra. 


STONE, C. J.—Terrell recovered a sum of money from 
Cunningham, which was received by Terrell’s counsel, and paid 
by him to Hatchett, the defendant in this snit. Hatchett was 
a creditor of Terrell, and he asserts the right to receive and 
hold the money, on the following alleged state of facts: That 
before the suit was brought against Cunningham, there was an 
agreement and contract by which Terrell transferred to Hatchett 
whatever sum might be recovered from Cunningham, in pay- 
ment of the debt Terrell owed to Hatchett. Under this alleged 
contract, counsel had paid the money to Hatchett. 

The plaintiff denied the making of such contract between 
Terrell and Hatchett, and asserted claim to the money under 
a written transfer and order, executed by Terrell to him after 
the money was recovered, but before this suit was brought. 
There seems to have been no dispute that Terrell did excute 
the written transfer and order; that it was done in the State of 
Texas, and in the absence of plaintiff, and that Terrell mailed 
the transfer to plaintiff, who received it subsequently, and 
before this suit was brought. The testimony tends to show 
that this transfer and order was signed and mailed by Terrell, 
before the money was paid by counsel to Hatchett; but it is 
not shown it was received by plaintiff, until after such payment. 
This suit is brought by Molton, the alleged transferree, to re- 
cover the money so paid to Hatchett. Plaintiff had a verdict 
dnd judgment. No pleas appear in the record, but the judg- 
ment recites that the cause was tried on issue joined. Such 
recital raises the presumption, that general, but not special de- 
fense was interposed.—1 Brick. Dig. 731, $$ 122, 123. 

The contested fact, in one aspect of this case, was, transfer 
vel non from Terrell to Hatehett. If Terrell, for a valuable 
consideration, sold to Hatchett the product of the suit against 
Cunningham, and the contract of sale was consumniated ‘by an 
agreement upon all its terms, then the payment to Hatchett 
was rightful, and he received only what was his own. In such 
case, neither Terrell, nor any one claiming under him, could 
maintain an action against him for the recovery of the money 
So, if there was no consummated contract of sale from Terrell 
to Hatchett, then counsel was not authorized to pay the money 
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to Hatchett, and the funds would be, in the hands of the latter, 
so much money had and received for the use of Terrell, or his 
transferree. It is thus shown that, in either event, the time 
when the sale and order to Molton took place, was wholly im- 
material, provided it was before the institution of the present 
suit. The charge excepted to could not possibly have injured 
the present appellant, on this phase of the case. 

There was, possibly, another aspect of this case, which is not 
presented in the record. 

There was no error in the charge given. A written contract, 
deposited in the mail, addressed to the promisee, and after- 
wards received by him, becomes a binding contract from the 
day of its deposit in the mail.—-2 Parsons Contr. 6th Ed., 582. 


Aftirmed. 


Levisohn v. Waganer, 
Garnishment in aid of Pending Action. 


1. What demands may be reached by garnishment.—Promissory notes, 
or other choses in in action, belonging to the defendant, but in the pos- 
session of the garnishee, cannot be reached and subjected by garnish- 
ment. 


Apprat from the City Court of Mobile. 

Tried before the Hon. O. J. Semmes. 

The record in this case shows that, on the 18th Mareh, 
Iss4, L. P. Waganer commenced an action in a justice’s court, 
against Hugh Fox and wife, and sued out a garnishment 
against Chamberlain & Co., as the debtors of said defendants ; 
that said garnishees appeared, and filed an answer denying any 
indebtedness, but stating that they held four notes, called * Sea- 
men’s Advance Notes,” which had been deposited with them 
for collection by J. Levisohn, “ whd said he got them from Mr. 
or Mrs. Hugh Fox ;” and that they had refused to pay the 
money on the notes, being summoned as garnishees, until the 
ownership. was determined. Thereupon, a garnishment was 
sued out against said Levisolin, and he appeared and answered, 
denying any indebtedness to Fox and wife, and claiming the 
four notes as his own property, by direct transfer from the sev- 
eral sailors to whom they were payable. This answer was con- 
tested by the plaintiffs, who made affidavit that the same was 
untrue, and that said four notes, particularly describing them, 
“are the property of said Hugh Fox, or were his property at 
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the time of the issue and service of the garnishment in this 

eause.” On the trial of this issne, the justice rendered judg- 

ment for the plaintiff ; and the case was then removed into the 

City Court by appeal, by the garnishee. 

On the trial in that court, as appears from the bill of excep- 
tions, the notes were produced, and were in the following form : 
“$30, Seaman’s Advance Note. Mobile, Mareh 7th, 1884. 
Three days after the sailing of the Norwegian barque Martin 
Luther, over the outer bar of Mobile Bay, pay to the order of 
Samuel Blackburn the sum of thirty dollars, provided he is then 
on board, regularly attending to his duties ;” which was signed 
by the master of said vessel, and directed to Chamberlain & Co. 
Chamberlain & Co. admitted their liability on the notes, and 
offered to pay the money as the court might direct. Fox filed 
an affidavit and claim of exemption, if the money should be 
adjudged to belong to him ; and he therein further stated, that 
he never owned the notes, though he had a lien on them, and 
that Levisoln acquired them, for valuable consideration in 
goods and money paid and delivered to sailors, in his presence, 
and at his instance. Levisolin, testifying orally, in support of 
his answer as garnishee, stated substantially the same facts. 
Under the charge of the court, the jury returned a verdict for 
the plaintiff, and condemned the notes to the payment of his 
judgment against Fox and wife ; and the court thereupon ren- 
dered judgment against Levisohn for the amount due on the 
notes. The judgment on the verdict, and several rulings to 
which exceptions were reserved during the trial, are now as- 
signed as error. 


L. UH. Farrn, for appellant. 


SOMERVILLE, J.—The judgment against the garnishee is 
clearly erroneous, and must be reversed. His answer showed 
that he was neither indebted to the defendant, Fox, nor had 
under his control any chattels such as the statute authorizes to 
be condemned. The choses in action which were in his pos- 
session could not be the subject of condemnation in such a pro- 
ceeding, and the garnishee was entitled to be discharged on his 
answer. This has long been declared to be the settled law in 
this State. sv. Norris, 2 Ala. 526; Jones v. Crew, 64 
Ala. 368; Code, 1876, $$ 3293-3295, 3268; Drake on Attach- 
ments, § 481. 

Reversed and remanded. 
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Baker vw. Barclift. 


Statutory Action in nature of Ejectment, by Administrator of 
Insolvent Estate, against Purchaser from Widow. 


1. Amending or annulling judgment at subsequent term.—When a judg- 
ment is void for want of jurisdiction, it may be vacated and set aside, on 
a proper application, at any subsequent term; but, when it is not void, 
the court has no power to alter, vary or annul it, after the expiration of 
the term at which it was rendered, except for the correction of clerical 
errors or omissions, or to amend nune pro tunc on the record. 

2. Same; conclusiveness of order vacating former order.—On applica- 
tion by the administrator de bonis non of an insolvent estate, to set aside 
an order of the Probate Court made at a former term, allotting a homestead 
to the widow and minor child; the petition being filed by a proper party, 
and the court having jurisdiction both of the parties and the subject-mat- 
ter; its judgment setting aside the order as prayed can not be collaterally 
impeached, on the ground that the order set aside was only irregular, 
but is conclusive until set aside by some appropriate direct proceeding. 

3. Statute of limitations; begins to run when.—As a general rule, the 
statute of limitations does not begin to run, until there is some one en- 
titled to sue, and some one liable to be sued; but, when it has once be- 
gun to run, an intervening disability does not suspend its operation. 

4. Estoppel against administrator; suspension of statute of limitations 
as against estate.—Ii an administrator rents from his intestate’s widow 
lands which have been improperly allotted to her as a homestead, he is 
thereby estopped, while in possession as her tenant, from disputing her 
title, or asserting the rights of an administrator to the lands; but his 
possession is not adverse to the estate, and the statute of limitations, as 
against the estate, is suspended during his possession and continuance 
in the office of administrator. 

5. Error without injury in rulings on evidence.-—When, on the admit- 
ted or undisputed facts of the case, the court might have given a general 
charge in favor of the plaintiff, erroneous rulings on evidence are no 
cause for a reversal at the instance of the defendant, since they could 
not have prejudiced him. 


Arreat from the Circuit Court of Blount. 

Tried before the Hon. Leroy F. Box. 

This action was brought by John M. Doyle, as the adminis- 
trator de bonis non of the insolvent estate of Alexander Baker, 
deceased (and revived in the name of Henry H. Barelift, his 
successor in the administration), against William D. Baker, to 
recover the possession of a tract of land particularly described 
in the complaint ; and was commenced on the 15th April, 1880. 
The defendant pleaded not guilty, the statute of limitations of 
ten years, and suggested the erection of valnable improvements 
under adverse possession for three years; and issue was joined 
on these several pleas. 
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On the trial, as appears from the bill of exceptions, it was 
shown that said Alexander Baker, plaintiff's intestate, died in 
November, 1865, being seized and possessed of the lands in 
controversy; that letters of administration on his estate were 
duly granted, on December 23d, 1865, to R. L. Ingram, who 
continued to discharge the duties of the office until January 
95, 1869, when he resigned, and was succeeded by W. D. 
Baker, the defendant in this suit; * who continued until about 
the 8th December, 1873, when his term expired, and he was 
sueceeded by Hl. A. Gillespie; who continued until the 8th 
February, 1875, when he was sueeeeded by Geo, D. Shelton ; 
who coutinued until December 10th, 1S77, and was sneceeded 
by John M. Doyle.” The defendant claimed the lands under 
a conveyance from Mrs. Rebecca Baker, his mother, who was 
the widow of said Alex. Baker, which deed was dated March 
15th, 1S79: and to show title in her, he relied on an allotment 
of the premises to her, as a homestead, by certain proceedings 
had in the Probate Court. These proceedings consisted of— 
Ist, an allotment made by three persons “on the application 
of R. L. Ingram, administrator ef said estate,” which purported 
to have been made by them on the 6th May, 1867 ; 2d, a report 
by said Ingram asadministrator, * returning allotment of home- 
stead to Rebevea Baker, widow of said deceased, and his minor 
heirs; and, 3d, an order of the court, “that said report be 
confirmed, and recorded and filed.” The plaintiff insisted that 
this allotment and order had been vacated and set aside by said 
Probate Court, on the 11th May, 1874, on tle application of 
said IT. A. Gillespie, who was then the administrator of the 
estate; and he offered in evidence the petition of said adminis- 
trator, asking that the allotment and order be set aside, on cer- 
tain grounds therein specified, and the order of the court 
vacating and setting them aside. This order, after reciting the 
filing of the petition by the administrator, and due notice to 
the parties interested, proceeded thus: “ And it appearing to 
the satisfaction of the court that R. W. Dial” and two other 
persons, “who allotted and set off said homestead to said 
Rebecca Baker and Alex. Baker, Jr., were not appointed ap- 
praisers by the Probate Court of said county, as required by 
law; that said appraisers were not sworn, as required by law, 
before making said appraisement ; that it does not appear that 
said lands, so allotted by said appraisers, included the home- 
stead, or such portion thereof as could be selected without in- 
jury to the remaining portion of the estate, nor that the same 
could not be done as required by law, and that the order of 
said Probate Court confirming the same did not show that said 
estate was insolvent, and that it was necessary to sell the lands 
of said estate for the payment of debts. It is therefore ordered,” 
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&c., that said former order be vacated and set aside. The de- 
fendant objected to the admission of this vacating order as evi- 
dence, on the ground that the order vacated was only irregular, 
and not void, and therefore the court had no power to set it aside 
at a subsequent term ; and he reserved several exceptions to the 
rulings of the court in connection with this evidence. 

The defendant, testifying as a witness for himself, stated that 
Mrs. Rebecca Baker received the possession of said lands, from 
said Ingram as administrator, under said allotment as a home- 
stead, in March, 1867, and continued in possession, by herself 
and tenants, “openly, continuously, and adversely to every 
one,” from that time until Mareh |5th, 1879, when she sold and 
conveyed to him; that he was her agent, and transacted gener- 
ally all her business, from 1867 until she died. “ It was in evi- 
dence, also, that no one actually resided on the land in suit 
while defendant was acting as administrator, Mrs. Baker having 
moved off in 1868, up to higher ground where her health would 
not be endangered; but, during this period, the lands were 
cultivated, in whole or in part, by the defendant as her tenant.” 
The plaintiff insisted that Mrs. Rebecca Baker's possession of 
the land, after the allotment as a homestead was set aside, was 
as dowress, under an allotment made by said Probate Court; 
and he offered in evidence her petition asking an assignment of 
dower, and the orders of the court made under it. The peti- 
tion was signed by Mrs. Baker, by the defendant as her agent; 
and the defendant testified that, in making the application, and 
in signing her name to the petition, he acted without any an- 
thority from her, and without her knowledge, and that she 
never ratified his acts in the premises. Several exceptions 
were reserved by the defendants in connection with this evi- 
dence, which it is unnecessary to state at length. 

The court charged the jury, among other things, “ that if 
they believed, from the evidence, that the defendant was and 
acted as the administrator of said Alex. Baker's estate from the 
25th January, 1869, to the 8th December, 1873, and, during 
this period, while he was so acting as administrator, he was in 
the actual possession of said lands, whether under or for Mrs. 
Rebecca Baker or not, such possession by him was not, and 
could not be, adverse as against plaintiff; and that the statute 
of limitations of ten years did not run, on account of such 

ssession, until defendant ceased to act as such administrator.” 

he defendant excepted to this charge, and also to several 
other charges given by the court at the instance of the plaintiff; 
and he now assigns these several charges as error, together with 
the rulings on the evidence to which he reserved exceptions. 


Wacker & Wa ker, for appellant. 
VOL, LXXVI. 








-m 


mee OS 


Se 





1884. ] OF ALABAMA. 417 
{Baker v. Barclift. } 
C. F. Haminy, contra. 


CLOPTON, J.—It is a well settled principle, that a court 
has no power to alter, vary cr annul final judgments, not void, 
after the expiration of the term at which they were rendered, 
except for the correction of clerical errors or omissions, or to 
amend nune pro tune on the record. It is also well settled, 
that when a judgment, void for want of jurisdiction, has been 
rendered, tlhe court has the power, and will, on a proper appli- 
eation, vacate such judgment, at any time subsequent to its 
rendition.— Bnehanan v. Thomason, 70 Ala. 401. 

On the application of the administrator of the insolvent 
estate of plaintiff’s intestate, the Probate Court made an order, 
in 1874, vacating and annulling an order made by the same court 
in 1867, allotting and setting apart a homestead for the widow 
and minor child of the decedent. It is insisted that the later 
order is void, for the reason that the previous order is merely 
irregular, and that the court is without power to vacate it at a 
subsequent term. The application to vacate the former order 
was a proper one, and came from a proper party. On this 
application, the Pobate Court acquired jurisdiction to hear and 
determine the matter,—jurisdiction of the subject-matter, and 
of the parties. The validity of the former order was a matter 
directly in issue, and was decided. However erroneous may 
be the jndgment of the court, it is conclusive, until reversed 
or annulled by some appropriate proceeding, and can not be 
collaterally impeached.—Zyon v. Odum, 31 Ala. 234; Barron 
v. Tart, 18 Ala. 668. 

As a general rule, the statute of limitations does not begin 
to run, until there is some one entitled to sue, and some one 
liable to be sued. The rule rests upon the principle, that “the 
term ‘cause of action’ implies not only a right of action, but 
also that there is some person in existence, who is qualitied to 
institute process.”"— Angell on Lim. $$ 54-62. If, however, 
the statute has once begun tg run, no subsequent disability sus- 
pends its operation, unless by statutory provision. Under this 
rule, it has been held, that where an administrator makes an 
illegal sale, or bailment of the goods of the intestate, or dis- 
poses of them in violation of his trust, the statute will not 
commence running until the appointment of an administrator 
de bonis non.— Lawson v. Lay, 24 Ala. 184; Wyatt v. Rambo, 
39 Ala. 510. The administrator, by his unlawful act, has 
estopped himself from suing, and until the appointment of an 
administrator de bonis non, there is no one to maintain the suit 
for their recovery, against whom the statute can operate. 

The defendant was appointed, in January, 1869, administra- 
tor de bonis non of the estate of plaintiff's intestate, and con- 
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tinued to act as such administrator until December, 1873. If, 
during this period, he rented the lands in controversy from the 
widow of the decedent, and occupied them as such tenant, he, 
by his voluntary act, and in violation of his trust, placed him- 
self in a position, by which he was estopped from disputing 
her title. He could not have maintained an action to recover 
possession of the lands. There was no representative of the 
estate entitled to sue, against whom the statute of limitations 
could operate ; and during the period of his possession under 
such circumstances, the statute did not run. 

It appears that the defendant claims title to the lands by a 
conveyance from the widow, made in March, 187%. Although 
he inay have rented the lands from the en nl under such 
tenancy went into possession, and occupied them while he was 
administrator, in a suit against him by a succeeding legal rep- 
resentative of the estate, to recover possession of the lands, he 
will not be permitted to set up against such representative ad- 
verse possession during the time he was such administrator. 
He can not, as an individual, hold adversely to himself as the 
legal representative of the estate. 

As, on the undisputed facts, the defense is insutticient to 
overcome the case made by the plaintiff, the court would lave 
been authorized to give the general charge in favor of the plain- 
tiff. When such is the case, we will not inquire whether the 
court may or may not have erred in the rulings as to the ad- 
missibility of evidence, which could not have affected the 
result. For such errors there can be no reversal.— Donley v. 
Camp, 22 Ala. 659; MeTyer v. Me Dowell, 36 Ala. 39; Leon- 
ard v. Storrs, 31 Ala. 488. 

Aftirmed. 


Powe vw. McLeod & Co. 


Bill in Equity by Creditors to set aside Fraudulent Con- 
veyance. 


1. Parties to bill._—When a bill seeks to set aside, on the ground of 
fraud as against creditors, a conveyance executed by the debtor to his 
wife directly, the debtor himself is a necessary defendant to the bill, and 
on his death, pending the suit, his administrator and heirs are necessary 
parties. 

2. Conveyance by husband to wife-—A conveyance of lands by the hus- 
band to his wife directly, without the intervention of a third person as 
trustee, passes to her only an equitable estate, the legal title remaining 
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in the husband as her trustee; and on his death, the legal title descends 
to his heirs. 

3. Non-joinder of parties.—The absence of an indispensable party, in 
a chancery cause, is available on error, and will work a reversal, without 
previous objection in the court below. 

4. Judgments and decrees ; from what day operative.—The rule of the 
English courts, which regards a term of court as a single day, and all 
judgments rendered during the term as rendered on the first day, is never 
allowed to prevail over the substantia! equities of third persons; and it 
has never been adopted in our practice, which assigns to judgments and 
decrees the exact date on which they are rendered. 

5. Death of party after submission, and while cause is held under ad- 
visement.—By the settled practice of this court, when a cause has been 
submitted for decision, and one of the parties dies while it is held under 
advisement, his death does not affect the validity of the judgment after- 
wards rendered, which is declared on its face to take effect as of the day 
of submission; but the court will not extend this rule to a judgment or 
decree rendered by the primary court, under similar circumstances, after 
the death of an indispensable party, whose administrator and heirs have 
never had a day in court. 

6. Homestead exemption ; extent, and by what law determined.—As to 
debts contracted after the constitution of 1868 became operative, but be- 
fore the passage of the statute approved April 23d, 1873, the value and 
extent of the homestead exemption are to be determined by that consti- 
tution, and it can not exceed eighty acres. 


Arrrat from the Chaneery Court of Wilcox. 
Heard before the Hon. N. 8S. Granam. 


S. J. Cummine, for appellants. 
Cocuran & Dawson, contra. 


STONE, C. J.—The present bill was filed by complainants, 
McLeod and others, against Thomas A. Powe and M. iL Powe, 
his wife, and seeks to set aside as fraudulent a deed to lands, 
executed by the former to his wife, on the 12th day of December, 
1873. Each of the complainants was a creditor of the said 
Thomas A. before the deed was made, and _ they have since re- 
duced their claims to judgments, and have had executions 
returned unsatisfied. 

The terms of the Chancery Court of Wilcox were, by law, 
holden in April and October. At the April term, 1882, the 
cause was submitted for a final decree, and a note of the testi- 
mony was then taken. The chancellor held up the considera- 
tion and décree of the case until vacation, by consent of coun- 
sel. The decree was written out and signed in vacation, Octo- 
her 31st, 1882, and was filed in the oftice of the register, 
December 29th, 1882. The Fall term of said Chancery Court 
commenced its session on the second day of October, 1882, and 
by law conld hold only three days. So, the final decree was 
both written and filed after the October term of that year, 
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although it is headed as of that term. <A report is found in 
the record, made by M. H. Powe, but not stating when made, 
informing the Chancery Court that, on the 27th day of Octo- 
ber, 1882, the said Thomas A. Powe died. Thisis not contro- 
verted; while an agrement of counsel, in reference to the 
appeal, not only concedes the death of Mr. Powe, but admits 
an administrator has been appointed to take charge of his 
estate. It is thus shown that Mr. Powe died before the 
decree was filed, or even written. Ile was a_ necessary 
party to the suit. Ile was the party from whom 
the debts were sought to be collected, and he had a 
right to be heard as to whether there were debts, and the 
amount of them. There is another reason. The conveyance 
from Powe to his wife direct, did not vest the legal title in her. 
It clothed her only with an equity, the legal title remaining in 
him as her trustee.— Me Millan v. Peacock, 57 Ala. 127. To 
justify the relief claimed in this case, it was necessary to have 
the legal title before the court. The omission of an indispen- 
sable party in a chancery cause, is available on error, without 
previous objection.— Dooley v. Villalonga, 61 Ala. 129; Boyle 
». Williams, 72 Ala. 351; Lawson v. Ala. Warehouse Co., 73 
Ala. 289. 

It is a settled rule of the English law, that all terms of their 
courts are considered as one day, and all judgments rendered 
during any one session are treated as rendered on the same 
day,—the first day of the term. This was with them only a 
fiction, sometimes regretted, but followed because of its an- 
tiquity.—Heapy v. Parvis, 6 T. R. 368; Bragner v. Long- 
mead, 7 T. R. 20. This fiction, however, was never allowed 
to prevail over the substantial equities of outsiders. That rule 
has not been followed in this country, except in a few States. 
Freeman on Judgments, § 369; Morgan v. Sims, 26 Geo. 283; 
Nichols v. Chapman, 9 Wend. 452. 

It was decided in this court, at an early day, that when a 
cause was submitted here for decision, and held for considera- 
tion, the death of parties between the submission and the 
decision did not impair the validity of the judgment. The 
rule was to declare, in the judgment itself, that it should take 
effect as of the day of submission. Under this principle, the 
appellee contends that the decree in this cause should be up- 
held, because in its caption it bears date as of October term, 
1883, when Mr. Powe was alive, and because the cause had 
been submitted, and was in the hands of the chancellor, at the 
time of his death. We can not agree to this. A very great 
difference exists, between applying this principle to a primary 
court, and an appellate court. In the latter, the party has had 
his day in court, and his rights have been passed on while he 
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was in life. If, in such case, this court affirm the judgment, it 
impairs or adjudges no disputed rights, and devests no title. 
It simply aftirms the correctness of the lower court’s rulings, 
and directs the execution of its judgment, which thereby be- 
comes merged in the judgment of this court. It announces 
no new judgment, but concurs in one already rendered. If 
the case be reversed in this court, the result is to remand the 
‘ause for another original trial, after a proper revivor shall be 
ordered, bringing all necessary parties before the court. 

The present case affords an apt illustration of what would 
be the effect of applying this principle to a primary court. 
The legal title to the lands, and the right and presumed knowl- 
edge necessary to controvert complainants’ claims, were in 
Thomas A. Powe during his life. When he died, the former 
was cast immediately on his heirs, and the duty and burden of 
the latter devolved on his personal representative. Neither of 
these has had a day in court. 

We think, however, that our statutes, and previous rulings 
upon them, require us to assign to judgments and decrees of 
courts of primary jurisdiction the exact dates on which they 
are rendered. We deem this necessary, as a guide in issuing 
execution, and in determining liens. There is in fact no au- 
thority for issuing a first final process against a dead man. 
Code of 1876, $$ 2633, 3213; LZ7endon v. White, 52 Ala. 507; 
Childs v. Jones, 60 Ala. 352; Brown v. Newman, 66 Ala. 
275; May v. Parham, 68 Ala. 253; Ala. Coal & Nav. Co. 
v. State, 54 Ala. 36. 

The claim of homestead exemption in this case was exces- 
sive, and for that reason invalid. It could only rightfully be 
asserted for eighty acres, against debts contracted when these 
were.— Spencer v. Clark, 75 Ala. 49. We will not consider 
the other questions. 

For the error above pointed out, the judgment is reversed, 
and the cause remanded. 


Ganey tv. Sikes. 


Bill in Equity for Reformation of Administrator's Convey- 
ance of Lands sold under Probate Decree. 


1. Reformation of conveyance by executor or administrator ; jurisdiction 
,of equity. —While the Chancery Court, in this State, probably had no 
original jurisdiction to correct a misdescription of lands ina deed made by 
an executor or administrator under authority of the Probate Court, where 
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an order of sale has been granted on application to sell the lands of a 
decedent; vet, by express statutory provision (Code, §§ 3840-41), such 
jurisdiction is conferred, when it is made to appear, by proper allegation 
and proof, that the price paid was reasonable, that the vendee was a 
bona fide purchaser, that the money has been = to the proper repre- 
sentative of the estate, or a for the benefit of the estate, and 
that the parties have received regular notice, as provided by law, of such 
sale or probate proceedings. 


2. Same ; averment and proof that price was reasonable.—On the facts 


shown by the record in this case, the deed ought not to have been re- 
formed, since there is neither averment nor satisfactory proof that the 
price paid by the purchaser was the reasonable value of the land. 


Arrrat from the Chancery Court of Crenshaw. 

Heard before the Hon. Joun A. Foster. 

The bill in this case was tiled on the 13th August, 1879, by 
Thomas A. Sikes, against N. J. Ganey and others, as heirs at 
law and distributees of the estate of Walter D. Compton, de- 
ceased ; and sought the reformation of a conveyance, by the 
correction of an alleged mistake in the description of the gov- 
ernment numbers and subdivisions of the land, which had been 
sold on the 20th January, 1869, by the administrator of said 
Compton’s estate, under an order and decree of the Probate 
Court, and which the complainant claimed under mesne con- 
veyances from the purchaser at that sale; and the bill also 
prayed a divestiture of the legal title out of the heirs, and for 
other and further relief under the general prayer. The chan- 
cellor overruled a demurrer to the bill for want of equity, and, 
on final hearing on pleadings and proof, rendered a decree for 
the complainants; and this decree is now assigned as error. 


Rice & Wixey, for appellants. 


Joun GAMBLE, contra. 


SOMERVILLE, J.—The Chancery Court of this State, 
apart from the power conferred expressly by the Code, would 
he have no jurisdiction to correct a misdescription of 
ands in a deed made by an executor or administrator under au- 
thority of the Probate Conrt, where an order of sale has been 
granted on application to sell the lands of a decedent.— Rogers 
v. Abbott, 37 ind 138; Lice v. Poynter, 15 Kans. 263. How- 
ever this may be, this particular jurisdiction is conferred, in 
express terms, by sections 3840 and 3841 of the present Code 
(1876), when it is made to appear, by proper allegations and 
— that the price paid was reasonable, the vendee was a 
ona fide purchaser, the funds paid for such lands have been 
paid to the proper representative of the estate, or appropriated 
fur the benetit of the estate, and the parties interested have re- 
sy regular notice of such probate proceedings, or sale, as is 
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provided by law. In all such cases, the Court of Chancery of 
the proper district is authorized to grant relief to the purchaser 
of such lands, to his heirs, devisees or assigns, fully correct- 
ing any mistake, omissions or inaccuracy, in the matter of 
such description.—Code, 1876, $$ 3840-41; Acts 1869-70, pp. 
390-91. 

We have examined the evidence, and fail to find any satis- 
factory proof that the amount paid by Rogers, as purchaser of 
the lands in controversy, at the administrator’s sale made by 
Compton in Jannary, 1869, was a reasonable price or value for 
such land. Nor is there any averment of this fact in the bill. 
Without such allegations and proof, the jurisdiction in question 
should not have been exercised. In other particulars, we dis- 
cover no error in the record. 

Reversed and remanded. 


Powell v. Robinson & Ledyard. 
Trover against Warehousemen, for Conversion of Cotton. 


1. Bailment; duty and liability of bailee at common law, on claim by 
third person.—At common law, a bailee could not, as a general rule, dis- 
pute the title of his bailor, and his duty was to restore the property on 
the termination of the bailment; but, having no higher or better title 
than his bailor, he might lawfully deliver the property to the true owner, 
assuming thereby the onus of proving, as against the claim of his bailor, 
the paramount title of the person to whom he delivered it. 

2. Same; action and judgment against bailee.—The bailee might refuse 
the demand of the adverse claimant, and await an action at law by him; 
and on such action being brought, he might notify his bailor, and require 
him to defend the suit; in which case, the bailor would be bound by the 
judgment rendered, whether he appeared and defended or not; but, if he 
Was not notified, and did not appear, his rights would not be affected by 
the judgment. 

3. Statutory provisions for protection of bailee.—By express statutory 
provision (Sess. Acts 1880-81, p. 121), when a person has possession of 
personal property to which he asserts no claim, and which is claimed by 
two other persons adversely to each other, he may notify each of them 
of the claim of the other, and require them to litigate their respective 
rights between themselves; and such notice is declared to be a full de- 
fense against any action brought against him by either claimant. But, 
while this statute arms the bailee with a full defense against an action 
brought against him by a person claiming adversely to his bailor, he 
waives the benefit of its provisions, if he neither defends the suit by 
showing that he has given the statutory notice, nor notifies his bailor of 
the institution of the suit; and having thus waived the protection of the 
statute, he is remitted to his common-law liability as bailee, and his sur- 
render of the property under the judgment recovered against him is no 
defense to a subsequent action by his bailor. 
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Aprrat from the Cireuit Court of Montgomery. 

Tried before the Hon. Joun. P. Hussarp. 

This action was brought by 8S. H. Powell against Robinson 
& Ledyard, warehousemen in the city of Montgomery, to re- 
cover damages for their alleged conversion of two bales of cot- 
ton, which the plaintiff had stored with them, and which they 
afterwards surrendered and delivered under a judgment recov- 
ered against them by W.H. Merritt. The facts of the case, as 
agreed on at the trial, are thus stated in the bill of exceptions; 
“In November, 1883, the plaintiff stored with said defendants, 
as warehousemen, two bales of cotton, marked S. //. P., for 
account of plaintiff. On the same day, W. H. Merritt notified 
defendants that he claimed said cotton as his own, adversely to 
said Powell; while said Powell notitied them, at the same time, 
that he claimed said cotton adversely to said Merritt. There- 
upon, on the same day, defendants notified plaintiff and said 
Merritt. each, of such claims, by serving upon each of them the 
notices hereto attached as exhibits, marked A. and B. On the 
19th December, 1883, said Merritt brought two suits against 
defendants for said cotton, before Jno. b. Fuller, a justice of 
the peace in and for said county, and recovered judgments in 
said suits; and a writ of possession was thereupon issued on said 
judgments, and placed in the hands of a proper officer, to whom 
defendants delivered the cotton under said writ. (A copy of the 

roceedings before said justice of the peace, as exhibit C, is 
ter attached.) Defendants gave no notice to plaintiff of said 
suits being brought, or that they were pending ; and plaintiff 
had no notice of said suits, or either of them, until after the 
cotton was delivered as aforesaid. The evidence tended to show 
that the cotton was the property of the plaintiff, and that it 
was worth $50 per bale. This was all the evidence ; and the 
court thereupon charged the jury, at the request of the defend- 
ants in writing, that they must find for the defendants, if they 
believed the evidence.” The plaintiff excepted to this charge, 
and took a nonsuit ; and he now assigns said charge as error. 


(Dec. Term, 


R. M. Wittramson, and J. T. Hotrzciaw, for appellants, cited 
Story on Bailments, § 414; Pattison v. Wallace, | Stew. 40; 
Jones v. Fort, 36 Ala. 449; Spence v. Mitchell, 9 Ala. T44 3 
Lubbock v. Inglis, 1 Stark. 83; Bigelow on Estoppel, 384 ; 48 
N. Y. 6; 43 Geo. 167. 


Arrincton & Granam, contra.—The statute approved March 
1st, 1881, for the protection of persons in the possession of per- 
sonal property, is a defense to this action.-—Sess. Acts 1880-81, 
p- 121. The defendant gave the statutory notice to the ad- 


verse claimants, which, as the statute declares, “ shall be a full 
VoL. LXXVI. 
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{Powell v. Robinson & Ledyard. } 
defense against any action brought against him by either of 
said adverse ciaimants.” The plaintiff had notice of Merritt’s 
adverse claim, and took no steps to vindicate his rights ; and 
the defendant might well conclude, after the lapse of nearly a 
month, that he yielded to Merritt’s superior claim. The notice 
operates as an interpleader suit, and authorizes the person in 
possession to yield to the claim of him who establishes his right 
by judgment. 


CLOPTON, J.—The principles which, at common law, 
govern the relation of bailor and bailee, applicable to this case, 
are well settled. The bailee can not, in general, dispute the 
title of his bailor, and his duty, on the termination of the bail- 
ment, is to restore the property to the person from whom he re- 
ceived it ;and if he delivers it, by negligence or design, to another, 
who is not entitled to it, it amounts to a conversion, for which 
he is responsible. Where he has notice that the property does 
not belong to his principal, a delivery to him will be a conver- 
sion, for which the true owner can hold him liable. The bailee 
has no higher or better right than his bailor, and is not ex- 
empted from liability to the true owner, because he holds the 
property as bailee, claiming no title. In such case, he may re- 
fuse to deliver it to his principal, and surrender it to the rightful 
claimant, but he assumes the burden of establishing a para- 
mount title. —Crosswell v. Lehman, Durr & Co., 54 Ala. 363 ; 
Calhoun v. Thompson, 56 Ala. 166. 

When there are adverse claims, and the bailee can not com- 
pel them to interplead, he must, at common law, defend him- 
self as well as he may. If he is unwilling to undertake the 
onus of proving a superior title to his principal, he may retain 
possession, and await an action by the adverse claimant. On 
such action being brought, he may give his bailor notice of its 
pendency, and require him to defend his title. A judgment 
against the bailee, whether the bailor appears, or refuses to de- 
fend after notice, will be a sufticient defense in any subsequent 
action by the bailor. The rule, that the bailee can not dispute 
the title of his bailor, does not apply.—Cook v. Holt, 48 N. Y. 
275; Schoul. Bailm. 69. The judgment, in such a case, is 
conclusive of the wrongful delivery of possession to the bailee, 
and of the superiority of the title of the adverse claimant. 

In order that a judgment may operate a bar, or an estoppel 
conclusive on the party sought to be bound, he must have been 
a party to the suit, or in privity with a party, or have possessed 
the power of making himself virtually a party in the larger 
legal sense,—“ having a right to control the proceedings, to 
make defense, to adduce and cross-examine witnesses, and to 
appeal from the decision, if any appeal lies.” Where there is 
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privity of relation, as bailor and bailee, it is sufticient, if the 
party voluntarily appears and makes defense, or has an oppor- 
tunity to present and litigate his claim.— McClelland v. Ridge. 
way, 12 Ala, 482: 1 Greenl. on Ev. § 535; Zarleton & Pol- 
lard v. Johnson, 25 Ala. 300. A judgment of recovery against 
a bailee, in favor of an adverse claimant, without the Dalles 
appears, and without an opportunity to appear and defend, is 
res inter alivs. To impart sufficiency to the plea of former 
recovery, it is necessary to aver that the plaintiff had notice of 
the pendency of the suits brought by the adverse claimant 
against the defendants. 

It is contended that the plea is sufficient, and that the charge 
of the court should be sustained ; it being averred, and shown 
by the agreed statement of facts, that defendants had complied 
with the provisions of “An act to protect persons in possession 
of personal property to which they claim no title, against other 
persons claiming title thereto adversely to each other.”—Acts 
ISSO-1, p. 121. The statute provides: “ That whenever per- 
sonal property, in possession of any person claiming no title 
thereto, is claimed by two other persons asserting title adversely 
to cach other, the person in possession may give notice in 
writing, to each of the claimants, that he disclaims title, and 
that the other claimant does claim title to such property, and 
in such notice demand that such claimants shall litigate between 
themselves their rights to such property. Sueh notice shall be 
a full defense to the person in possession, against any action 
brought against him by either of said claimants, on account of 
such property, and against any liability for the loss, injury, or 
destruction thereof, except when such occurs from a failure to 
take ordinary care of such property.” The legislative intent 
was to provide for a bailee full protection against the alterna: 
tive of having to yield to a superior title, and assuming the 
burden of establishing it, or of incurring the risk of a double 
recovery. The statute does not abrogate or impair the rights 
of the bailor, or the duties of the bailee, other than to give to 
the bailee the right to require the claimants to interplead at 
law. The bailee is not justified in surrendering the property 
to either of the claimants. The statute contemplates, that he 
shall retain possession until there is an interpleader, and deliver 
possession to the claimant who gives the required bond ; and if 
neither gives the bond, it is his duty to retain the property to 
abide the result of the suit. The bailee violates his duty, when 
he delivers the property to the adversary claimant, and thus 
places his bailor at a disadvantage, and thereby puts himself 
without the pale of the statutory protection. Such act amounts to 
a conversion, and prevents the further operation of the statute 


in his behalf. The policy and effect of the statute will be 
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defeated, if, after giving the notices authorized by the statute, 
the bailee is allowed to conspire or collude with either claimant, 
to put the property beyond the reach of the other. The bailee 
is required to occupy a neutral position, and to keep possession 
until, under the provisions of the statute, he can deliver the 
property to the proper party. To enable him to fulfill this 
duty, the statute provides that the notice, when properly given, 
shall be a full defense to any action brought against him by 
either claimant. 

When the defendants gave the notices to the plaintiff, their 
bailor, and to Merritt, the adverse claimant, they armed theim- 
selves with complete protection against a subsequent suit. 
When Merritt brought the actions against them, it was their 
duty to have availed themselves of the statutory defense and 
protection, or, if they did not intend to do so, to have given 
the plaintiff notice of the suits. Suffering judgments to go by 
default, and surrendering possession of the cotton thereunder, 
was negligence, for which they are liable to the plaintiff, un- 
less Merritt was the true owner. By such conduet, they de- 
feated the plaintiff's right of first giving bond, and obtaining 
possession of the cotton. A surrender of possession, under 
such circumstances, is the equivalent of a voluntary delivery. 
The defendants waived the protection afforded by the statute, 
and are remitted to their common-law liability, and the burden 
it imposes. The onus is on them to estabiish the superior title 
of Merritt. 

Reversed and remanded. 


Jones v. Anderson. 
Statutory Detinue Jor Oxen, Log-Cart and Fixtures. 


1. What title will support action.—An equitable title will not support 
an action of detinue, or the corresponding statutory action for the re- 
covery of chattels in specie; but a prior rightful possession will support 
the action, against any one who does not show a better outstanding title 
with which he connects himself. 

2. Sale and delivery of personal property; retention of lien by vendor. 
On a sale and delivery of a wagon, team of oxen and fixtures, in con- 
sideration of a certain quantity of timber of specified size and quality, a 
stipulation that the seller ‘‘reserves and holds a lien on the said property, 
until the said pieces of timber are delivered,’’ is not a reservation of the 
legal title, but only creates an equitable mortgage. 

2. Re taking possession by seller; rescission or modification of contract. 
The wagon and oxen having been delivered to the purchaser under such 
contract, the seller would have no right to retake them, unless there was 
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arescission of the contract. or such modification thereof as would convert 
his reserved lien into a legal mortgage, or otherwise vest in him a legal 
title; and if there were two joint purchasers, one of them would have no 
right, without the assent and concurrence of the other, to make such 
rescission or modification, or to surrender the possession. 

4. Fraud by purchaser, on sale of personal property; burden of proof. 
There are circumstances of fraud and false representation or conceal- 
ment, sometimes entering into contracts of purchase on credit, which 
arm the seller with the right, if seasonably expressed, of renouncing the 
contract, and recovering the property thus fraudulently obtained from 
him; but fraud is defensive matter, the onus of which rests on him who 
asserts it. 

5. Parol evidence explanatory of terms used in writing.—Parol evidence 
is admissible to explain the meaning, among men engaged in the timber 
business, of the words ‘‘hewn timber, to average one hundred and twenty 
feet, and to class B No. 1 good,’ as used in a written contract, and to show 
that the terms are applied only to square timber, and do not include tim- 
ber hewn octagonally for use as spars. 

6. Assessing value of separate articles sued for.—In a statutory action 
for a team of oxen, a log-cart, and fixtures (Code, § 2944), judgment on 
verdict being rendered for the plaintiff, the separate value of the several 
articles sued for should be ascertained and specified. 


Arrrat from the Cireuit Court of Coneeuh. 

Tried before the Hon. Joun P. Hensarn. 

This action was brought by David J. Anderson, against 
George M. Jones and A. A. Autrey, to recover four yokes of 
oxen, particularly described, a log-eart, with chains and fixtures; 
and was commenced on the 2d March, 1882. The defendants 
pleaded non detinet, and the cause was tried on issue joined on 
that plea. On the trial, as appears from the bill of exceptions, 
the plaintiff read in evidence, after proving its execution, a writ- 
ten contract entered into between himself and said defendants, 
dated November 4th, 1881, and signed by defendants only, in 
these words: ‘ Know all men by these presents, that we, A. 
A. Autrey and Geo. M. Jones, have this day, for and in con- 
sideration of one log-eart, and four yokes of oxen, together with 
one log-chain, three pull-chains, four yokes and bows, and one 
eart-roller and fixtures belonging to the same, the receipt whereof 
is hereby acknowledged, bargained, sold and conveyed to D. J. 
Anderson twenty-five pieces hewn timber, to average one hun- 
dred and twenty feet, and class B No. 1 good, now lying near 
Brooklyn, Alabama; to be delivered in the mouth of Battle 
Creek as soon as possible, to be pointed out to the said D. J. 
Anderson, and branded with his private mark, and to be in- 
spected by B. L. Anderson on arrival at Ferry Pass, Florida.” 

he contract then provided for an increase or abatement of one- 
half cent per foot for each five feet average above or below 120 
feet, as ascertained on inspection, and continued thus: “It is 
further agreed and understood, that the said Anderson reserves 
and holds a lien on the above-named oxen, log-cart, log-chain, 


&e , until the said twenty-five pieces of hewn timber are hauled 
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to the mouth of Battle Creek and inspected at Ferry Pass, and 
settlement made according to specifications as agreed above ; 
and further, should the said Autrey and Jones fail or refuse to 
hanl the above-named timber promptly, within a reasonable 
time, the said D. J. Anderson shall have the right to haul, or 
have the said timber hauled, at the expense of said Autrey and 
Jones: and further, that the above-named lien shall cease on 
delivery of above-named timber at the mouth of Battle Creek 
as above agreed.” The oxen, wagon and fixtures, mentioned in 
this eontraet, which are the articles here sued for, were delivered 
by plaintiff, under this contract, to said Jones and Autrey. 
Afterwards, about January 20th, 1882, plaintiff went to Brook- 
lyn, and finding that Jones and Autrey had only ten pieces of 
timber there, he demanded the return of the articles which he 
had sold, and took them without objection on the part of 
Autrey, who said that he had sold out his interest to Jones. 
Jones was absent at this time, but returned in a few days; and 
he then went to plaintiff, and demanded the oxen and cart, say- 
ing that he wanted them to haul the timber; and on plaintiff's 
failure to deliver them up, or to surrender the contract, he took 
possession of the oxen, cart and fixtures. Hence this suit. 

Of the ten pieces of timber which the defendants had at 
Brooklyn, and which they claimed were ready for delivery un- 
der the contract, seven were “square timber, and three were 
octagonal, or spar timber;” and plaint ff offered evidence “ to 
show that, while ‘hewn timber,’ in general parlance, applied to 
both square and octagonal timber, in timber parlance, and 
among timber men, it meant only ‘square timber ;’ that square 
timber only was classitied, and that the terms used in the writ- 
ten contract applied only to square timber.” Several witnesses 
testified, in varying phraseology, to this effect ; and exceptions 
were duly reserved by the defendants to the admission of the 
evidence, in each instance. The bill of exceptions further 
states, * There was evidence tending to show fraud,” and pur- 
ports to set out “substantially all the evidence.” 
~ The defendants requested several charges, which were in 
writing, and of which the following were refused: (4.) *“* Fraud 
is never presumed in law to exist, and the party seeking to set 
aside an instrument for frand, or to derive benefit from the ae- 
tions of others, on the ground that their actions are fraudulent, 
the burden of proving the fraud is upon him; in other words, 
if the plaintiff asserts that a frand has been perpetrated upon 
him, the burden of proving the frand is on him, and the jury 
are not authorized to presume that fraud exists.” (6.) “The 
plaintiff can not maintain this action of detinue, unless, at the 
time of suit brought, he had the entire legal title to the prop- 
erty sued for; and unless the plaintiff has reasonably satisfied 
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the jury, from the evidence, that he had the entire legal title 
to the property at the time of suit brought, their verdict should 
be for the defendants.” (8.) “ Although the jury may believe, 
from the evidence, that the plaintiff had a lien on the property 
sued for, and had possession thereof just before this suit, this is 
not enough to authorize him to recover in this suit ; that, before 
he is entitled to recover, he must, at least, not only have 
possession of the property sued for, but also the right of 
possession, accompanied by a lien for money advanced, or for 
the price of the property ; and unless the jury are so reasonably 
satisfied, from the evidence, then they should tind for the de- 
fendants.” The court refused each of these charges, and the 
defendants excepted to their refusal. 

The verdict of the jury was in these words: “ We, the jury, 
find for the plaintiff, and assess the value of the team at $400, 
and the use of the team at $80;” and the court therenpon 
rendered judgment, “that the plaintiff have and recover of the 
defendants the specific property sued for,” specifying the ar- 
ticles, “ or its alternate value, to-wit, $400, and the further sum 
of $80, the value of the hire or use of the same, in accordance 
with the finding of the jury aforesaid.” 

The several rulings of the court on the evidence, the refusal 
of the several charges asked, and the verdict and judgment, are 
now assigned as error. 


Gambie & Ricwarpson, and Sraruworrn & Burner, for 
appellants.—(1.) Parol evidence was not admissible to change 
the terms of the written contract, or its legal effeet.—1 Brick. 
Digest, 860-62, $§ 806, 820, 827; also, p. 865, $$ 869-71. 
(2.) The fourth charge asked ought to have been given. 
Shackelford v. P. & M. Bank, 22 Ala. 238; Pickett v. Pip- 
kin, 64 Ala.520. (3.) To maintain detinue, or the correspond- 
ing statntory action, the plaintiff must have the entire legal 
title, or the immediate right of possession.— Parsons v. Boyd, 
20 Ala. 112; Reese v. Harris, 27 Ala. 301; Bell v. Hogan, 1 
Stew. 536; Price v. Tally, 18 Ala. 21. (4.) The value of the 
several chattels sued for should have been assessed separately. 
Code, § 2944; Smith v. Wiggins, 3 Stew. 221; Bell v. Pharr, 
7 Ala 807; Rowan v., Hutchinson, 27 Ala. 328; Lose ». 
Pearson, 41 Ala. 692; Miller v. Jones, 29 Ala. 186; Rambo 
v. Wyatt, 32 Ala. 363; Haynes v. Crutchfield, 7 Ala. 189; 
Jones v. Pullen, 66 Ala. 309. 


STONE, C. J.-—-The present suit is a statutory action for 
the recovery of chattels in specie ; different from the common- 
law action of detinue, only, in the super-addition of certain 


statutory provisions and powers. Anderson sold to Jones and 
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Autrey, and delivered to them, a log-cart with fixtures, and a 
team of oxen. The executory consideration of the purchase 
was twenty-five pieees of hewn timber, to class “ B No. 1, 
good,” to average 120 feet, and to be delivered within a reason- 
able time at a designated place. The contract was evidenced 
by written agreement, signed by Jones and Autrey, and con- 
tains a clause that Anderson * reserves and holds a lien on the 
|property sold| until the said twenty-five pieces of hewn tim- 
ber are hauled,” &e. 

If there be nothing else in the transaction, it is manifest this 
language does not secure a legal title to Anderson, nor does it 
amount to a legal mortgage of the property, as security for the 
purchase-money. Of itself, it secured to Anderson no right 
to take possession of the property. It confers a lien, or 
equitable mortgage, enforceable alone in equity.— Donald v. 
hewitt 33 Ala. 534; Jackson v. Putherford, 73 Ala. 155. 
An equitable title will not maintain detinue.— Collier v. Fualk, 
69 Ala. 58; Mayer v. Taylor, 1b. 403; Wilkinson v. Ketler, 
1b. 485: Pees v. Coats, 65 Ala. 256. 

After the plaintiff, Anderson, claimed that Jones and Autrey 
had broken their contract, he demanded of Autrey, in the ab- 
sence of Jones, that they should comply with their contract by 
delivering the timber, or that the cart, fixtures and team should 
be delivered to him. Autrey replied, that he did not have the 
possession of them; that he had sold out his interest in the 
contract to Jones; but that, so far as he was concerned, An- 
derson might take them. He thereupon did take possession of 
them, and carried them off. The property being afterwards 
found in the possession of Jones, Anderson instituted this suit, 
and claims that the possession he had previously obtained with 
assent of Autrey gave him such rightful possession as will 
maintain this action. A prior, rightful possession of personal 
property, violated and broken up, will maintain detinue, against 
all comers, except a better owner.—Shomo v. Caldwell, 21 Ala. 
448 ; Miller v. Jones, 26 Ala. 247; Reese v. Tlarris, 27 Ala. 
301. Tlad Anderson such rightful possession / 

We have shown above that the written contract conferred no 
legal title on Anderson. It gave him, not any right to seize 
the property, but only a right to subject it in equity to the 
payment of his demand. To confer on him a right to take 
possession of the property, assuming that the contract of sale 
was binding, required either a rescission, or such modification 
of its terms as to convert it into a legal mortgage, instead of 
an equitable. Neither the contract, nor anything else in this 
record, shows that Jones and Autrey purchased as partners, if 
that would make any difference. They purchased jointly, and 
became equal owners. Autrey had no authority,to rescind the 
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contract, nor to modify its terms, without the concurrence of 
Jones; and it results that the legal title to the property re- 
mains out of Anderson, so far as the question we have been 
considering is concerned. 

Charge numbered 6 ought to have been given, as the evi- 
dence appears in the record. Charge numbered 8 would be 
correct, if one expression had been omitted. It is certainly 
true that, before plaintiff is entitled to recover, he must have a 
right of possession of the property sued for. Showing that, 
however, he need not go farther, and prove a prior possession 
and alien. These additional rights would certainly not impair 
his right to recover, but he could make out his case without 
them. The case of Bryan v. Smith, 22 Ala. 534, is not opposed 
to these views. Prior possession is good against any one, who 
can not show a better outstanding legal title, with which he 
connects himself. —Miller v. Jones, supra. 

There was, probably, another phase of this case raised in the 
court below. We infer from the record, that a dispute was 
raised, whether or not Jones and Autrey had the twenty-five 
pieces of hewn timber they promised to deliver, in payment of 
the chattels purchased. By the written contract, they sold and 
conveyed to Anderson “twenty-five pieces hewn timber, to 
average one hundred and twenty feet, and class ‘B 1, good,’ 
now lying near Brooklyn, Ala.,” &e. The meaning of this 
language is, that they then had and owned the hewn timber 
they bound themselves to deliver. The testimony on this 
question was not very harmonious. We suppose the question 
of fraud was sought to be raised on this controverted ques- 
tion of fact. If they then had the hewn timber, they were in 
much better condition to comply with their contract, than if 
they had it not. There are circumstances of fraud and false 
representation or concealment,, sometimes entering into con- 
tracts of purchase on credit, which arm the seller with the 
right, if seasonably expressed, of renouncing the contract, and 
recovering the property thus fraudulently obtained from him. 
2 Brick. Dig. 14, §§ 10, 20; Loeb v. Flash, 65 Ala. 526. But 
fraud is defensive matter, the onws of which rests on him who 
asserts it. It would seem charge No. 4 should have been given. 

Iu admitting proof of the meaning of certain phrases found 
in the written contract in this case, the Circuit Court did not 
err.—Smith v. Aiken, 75 Ala. 209. 

The verdict and judgment in this case should have ascer- 
tained the separate value of the articles sued for.—//aynes v. 
Crutchfield, 7 Ala. 189; Miller v. Jones, 29 Ala. 174; Rambo 
v. Wyatt, 32 Ala. 363; Rose v. Pearson, 41 Ala. 687. 

Reversed and remanded. 

VoL. LXXVI. 
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Merrill’s Heirs v. Morrissett. 
Application for Probate of Will. 


1. Revision of probate decree on facts.—On application for the probate 
of a will, which is resisted on the ground than the decedent, who died 
in Georgia, was not an inhabitant of the county at the time of his death, 
and left no assets there, the issue being submitted to the court without 
the intervention of a jury, on testimony reduced to writing, the decision 
will be regarded by this court, on appeal, like the decree of a chancellor 
upon facts, as presumptively correct, and will not be reversed unless 
there is a decided preponderance of evidence against the conclusion at- 
tained. 

2. Probate of will; in what county granted ; meaning of ‘ inhabi- 
tant.’’—The word inhabitant, as used in the statute regulating the pro- 
bate of wills (Code, § 2304), is the synonym of domiciliary resident, and 
means one who has his domicile in the particular county. 

3. Domicile ; definition of.—A person’s domicile is that place in which 
his habitation is fixed, without any present intention of removing; and 
it embraces both the fact of residence, and the intention to remain. 

4. Same; presumptions as to.—Every person is presumed to have a 
domicile somewhere, and he can have but one for the purpose of suc- 
cession, though he may have two or more residences; and his domicile 
of origin, when once ascertained, is presumed to continue until another 
is acquired. 

5. Same; how ascertained.—lIt is difficult, if not impossible, to lay 
down any fixed or infallible rule, by which the domicile of a person may 
be determined in all cases; each case depending upon its own peculiar 
facts, and sometimes involving a consideration of minute and compli- 
cated circumstances. 

6. Same ; declarations of decedent.—The declarations of the decedent 
while living, as to his domicile, are admissible to illustrate his intention, 
and when often repeated, consistent, and in harmony with his conduct, 
are frequently deemed conclusive; but, when conflicting and contradic- 
tory, they are, necessarily, unsatisfactory, and entitled to but little 
weight as evidence. 

7. Same ; rectals in will.—Generally, recitals of domicile or residence, 
ina will or deed, are not regarded as conclusive, but capable of being 
rebutted by proof to the contrary; but, in a doubtful case, such recitals 
in a will deliberately prepared are certainly entitled to some weight, 
and their probative force is increased by the nomination of a person as 
executor in the same jurisdition of which the testator describes him- 
self as a resident, whether expressly or by clear implication. 

8. Same ; case at bar.—In this case, the decedent, when about leaving 
Montgomery, Alabama, to go to Georgia, where she died five months 
afterwards, executed her last will and testament, therein describing 
herself as ‘‘now of Montgomery, Alabama,’’ and appointing a citizen of 
Montgomery as her executor; and two months afterwards, having pre- 
pared a codicil to her will, she forwarded it to her executor, announc- 
ing to him her expectation of returning very soon to Montgomery, where 
she had been living the greater part of the time for several years, and 
where a married daughter resided. Held, that these significant facts, in 
connection with all the evidence shown by the record, notwithstanding 
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contradictory declarations of intention, were sufficient to sustain the 
decree admitting the will to probate, under the principles above stated, 


Appear from the Probate Court of Montgomery. 

Tried before the Hon. F. C. Ranpotrn. 

In the matter of the probate of a paper which was pro- 
pounded as the last will and testament of Mrs. Sarah B. Mer- 
rill, deceased, who died in Columbus, Georgia, on the 13th 
February, 1884. The application for the probate was made on 
the 25th February, 1884, by E. P. Morrissett, who was therein 
named as sole executor; and it was contested by the three 
children and heirs at law of the decedent—namely, Mrs, 
Juliette P. Moore, Mrs. Lizzie M. Bell, and Mrs. Mary Jones; 
the former residing, with her husband, in Montgomery, Ala- 
bama, and the other two in Columbus, Mississippi. The 
grounds of contest were— Ist, that the decedent was not, at the 
time of her death, an inhabitant of said county of Mont- 
gomery; 2d, that she was not an inhabitant of the State of 
Alabama, and left no assets in said county, nor had any assets 
belonging to her estate been brought into said county after her 
death. Issne was joined on both of these grounds of contest. 

The original will of the testatrix was dated the 26th July, 
1883, and was executed on that day, in the city of Mont- 
gomery, and attested by two witnesses. It was in these words: 
“T. Sarah B. Merrill, now of Montgomery, State of Alabama, 
being of sound and disposing mind and memory, do hereby 
make and publish this, my last will and testament, hereby re- 
voking all wills heretofore made by me. My property consists 
of money loaned, for which I have notes and security by mort- 
gage ; and it is my will, and I hereby make the following be- 
quests, to be paid ont of my said property at my death: To 
Aintah College, in the city of Aintab, Turkey, as a memorial 
fund, to be called the Frank B. Merrill Fund, the sum of $500. 
To the American Tract Society, the sum of $500. To the 
American Board of Commissioners for Foreign Missions, $1,000. 
To my grandchildren, George F. and Merrill H. Moore, sons of 
my daughter Juliette Moore,” $500 each; which was to be 
kept at interest until they arrived at the age of sixteen years, 
and then used in their education, by her executor as trustee; 
and in the event of their death before reaching the age of six- 
teen years, the money was to be given to some charitable insti- 
tution selected by the said trustee. The will further contained 
directions for the burial of the testatrix at Columbus, Missis- 
ps vi, by the side of a deceased daughter, Mrs. H. M. Osborne, 

the erection of a suitable monument; and then added: 
‘ y* if there is any thing left of my estate, it shall go, under 


the direction of Mr. Hampden Osborne, to the benetit of the 
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colored S Sabbath- school of the Presbyterian church, at Columbns, 
Mississippi.” By a codicil, which was executed in Columbus, 
Georgia, dated September, 1883, and attested by three witnesses, 
it was directed that the money bequeathed to the two grand. 
children should be invested in good securities, “ under order of 
court,” and the interest applied to their education and mainten- 
ance until they attained the age of sixteen years, “and the 
whole amount then used as directed in” the original will; and 
a legacy of $100 was bequeathed to Marietta “Jones, another 
grandchild. 

The evidence adduced consisted entirely of depositions, taken 
on interrogatories and cross-interrogatories ; except as to the 
value of a table and some chairs, which Mrs. Merrill used while 
teaching a kindergarten in Montgomery, before she went to 
Georgia, and the value of which was proved to be between $12 
and $15. On all the evidence, which it is unnecessary to state 
at length, the court decided that the testatrix was an inhabitant 
of Montgomery county at the time of her death, and that she 
left assets in said county; and the due execution of the will 
and codicil having been proved by the subscribing witnesses, 
admitted the same to probate as the last will and testament of 
the testatrix. The contestants duly excepted to the decision 
and decree of the court, and they here assign it as error. 


Gro. F. Moorr, and H. C. Tompkins, for the appellants. 
(1.) To authorize the grant of administration on the estate of a 
non-resident, on the ground of assets within the jurisdiction, 
there must be assets available for the payment of debts; and 
if the assets proved are not sufficient to pay the costs and ex- 
penses of administration, the grant of letters would be a vain 
and useless act.—Dinney v. MceGregory, 102 Mass. 186; Pres- 
cott v. Durfee, 131 Mass. 478; People v. Abbott, 105 Ill. 593; 
Lewis v. Lyons, 13 Dll. 117: Dorman v. Tost, 13 Ill. 127; 
Fitzgerald v. Glaney, 49 Il. 465; Walworth v. Able, 52 Penn. 
St. 370: Furrar v. Dean, 24 Mo. 16; Owens v. Childs, 
Ala. 113: = ». Railroad Co., 29 Kan. 423: 1 Abbott’s 
Law Die. 94-5, 155; Bishop v. Lalouette, 67 Ala. 200; 1 Wms. 
Ex’rs, 268 ; Schouler on E xecutors, $91; Railroad Co. v. Swayne, 
26 Ind. 477. The only property proved in this case was not 
of value sufficient to constitute bona notabilia (Schoul. Ex’rs, 
S$ 24. 95:2 Bla. Com. 509; 3 Redf. Wills, 29, 2. 16; 1 Wms. 
Er rs, 250), and it was given to Mrs. Moore before the death of 
Mrs. Merrill. (2.) On the facts proved, the jurisdiction can 
not be seulensiond on the ground that Mrs. Merrill was an in- 
habitant of Montgomery county at the time of her death. 

She died in Columbus, Georgia, where she had resided for five 
months or more; and this raised a presumption of her domicile 
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there, which the proponent must overcome by affirmative proof 
to the contrary.—Toler on Executors, 387; @uder v. O' Daniel, 
1 Amer. Lead. Cas. 879; Bruce v. Bruce, 2 Bos. & P. 230; 
Bempde v. Johnston, 3 Vesey, 200; 2 Wis. Ex’rs, 1303; 
Lowry v. Bradley. 45 Amer. Dee. 145; Ennis v. Smith, 14 
How. U.S. 422; Mann v. Clark, 33 Vermont, 60; Best on 
Presumptions, 173. In this case, the proponent must not only 
adduce proof to overcome this presumption, but must go 
further, and prove the additional fact, which he alleges in his 
petition, that she was an inhabitant of Montgomery county at 
the time of her death—that Montgomery was her home in 
fact and intent. It is insisted for appellants, that the prepon- 
derance of the evidence is in favor of the legal presumption, 
and shows that, whatever may have been her intentions when 
she went to Columbus, Georgia, she had determined to make 
it her home several months before her death. This is shown 
by her repeated declarations to her friends there, and by her 
letter to Mrs. Gunter in Montgomery ; declaring that she :iked 
the people, that she had found congenial work to do, and that 
she would make‘it her home. While she spoke and wrote of 
returning to Montgomery, it was only as a visit; and in a letter 
to one of her daughters, at Columbus, Mississippi, she again 
declared her intention to make Columbus, Georgia, her home. 
As to the weight to which these declarations are entitled as 
evidence, see Phill. Dom. (Law Libr.), 77, 113; Munro v. 
Munro, 7 Cl. & Fin. 342. Though the will was written in 
Montgomery, and she therein speaks of herself as ‘now of 
Montgomery,” the evidence shows that she was there only on 
a visit. If the evidence leaves the question in any doubt, the 
doubt lies between Columbus, Georgia, and Columbus, Missis- 
sippi; in which latter city she had resided longer than in any 
other, and gave directions for her burial there. 


E. P. Morrisserr, and W. L. Brace, contra.—(1.) The Pro- 
bate Court of Montgomery county, Alabama, had jurisdiction 
to admit the will to probate, because the testatrix was an in- 
habitant of that county, and because there were assets of her 
estate in that county.—Code, § 2304. As to the sufficiency of 
assets, see Zhornton v. Winter, 9 Ala. 613: Grier v. Camp- 
bell, 21 Ala. 331. As to who is an inhabitant, see Phill. Dom. 
66-7, 78, 94, 96: Jarman on Wills, 18, note 12: 1 Mete. 245; 
100 Mass. 170; 39 Mass. 454; 30 Gratt. 718; 31 Barb. 475-82; 
14 Johns. 429; 5 Vesey, 785: 1 Binn. 349; 99 Mass. 591. 
(2.) The decision of the court below, in a case like this, will 
not be disturbed on error or appeal, unless there is a decided 
preponderance of the evidence against its correctness.— A7rk- 
sey v. Kirksey, 41 Ala. 641; Marlowe v. Benagh, 52 Ala. 1138; 
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Rather v. Young, 56 Ala. 97; Dabney v. Mitchell, 66 Ala. 
503; ove v. Garner, 70 Ala. 447; Folmar v. Folmar, 71 
Ala. 136. (8.) Though the testatrix died in Georgia, the evi- 
dence showed that she was merely sojourning there. Her last 
written utterance, as proved, declared her purpose to return to 
Montgomery. Her will was made in Montgomery, where also 
her executor lived; and when she made a codicil in Georgia, 
she forwarded it to ber executor in Montgomery, at the same 
time expressing a purpose to return to that city, where she had 
lived longer than in any other place after leaving Jackson, Mis- 
sissippl. 


SOMERVILLE, J.—It is manifest, and must be admitted, 
that no objection can be suecessfully urged to the probate of 
the will of the decedent, Mrs. Sarah B. Merrill, if she was an 
“inhabitant” of the county of Montgomery at the time of her 
death, within the meaning of section 2304 of the present Code. 
This was a question of fact, which the Probate Court found 
specitically by its judgment to be affirmatively true, and we are 
called upon to review the correctness of this finding. 

The cause having been tried and decided by the court below 
on testimony reduced to writing, the finding is presumed to be 
correct, and, like the deeree of a chancellor upon facts, will not 
be reversed, unless we are clearly convinced that it was errone- 
ous, or, What is the same thing, unless there is a decided pre- 
ponderance of the evidence against the conclusion attained. 
Nooe's Ker v. Garner's Adim’rs, 70 Ala. 443, 447; Eureka 
Co. v. Hdwards, 71 Ala. 248: Warren v. Jones, 68 Ala. 449. 

The word inhabitant has been detined to be “one who has 
his domicil in a place,—one who has an actual fixed residence 
ina place.”"—1 Bony. Law Die. (1885), p. 798. In Long v. 
Brown, + Ala. 630, it was defined as “a resident, or dweller in 
a place, in opposition to a mere sojourner, or transient person.” 
We take it that the word ¢nhab/tant, as used in the foregoing 
section of the Code, having reference to testamentary cases, is 
used as a synonym for domiciliary resident, or one who has his 
domicil in a given county. The word domicil may be defined 
to be a residence at a particular place, accompanied by an inten- 
tion, either positive or presumptive, to remain there perma- 
nentiy, or for an indefinite length of time.—Phillim. Inter. 
Law, 44; Ringgold v. Barley, 59 Am. Dee., note, p. 111. The 
detinition given by Judge Story is not essentially different, and 
has been often approved. ‘That place,” he says, “is properly 
the domicil of a person in which his habitation is fixed, without 
any present intention of removing therefrom.”—Story Conf. 
Laws, § 43; 2 Williams on Ex’rs (Perkins’ Ed.) § 1629; /ut- 
nam v. Johnson, 10 Mass. 501. It embraces not only the fact 
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of resideuce at a place, but the animus manendi, or intent to 
regard and make it one’s home.— Murphy v. Hurst, Miller & 
Co., 75 Ala., and cases cited ; Lyman v. Fiske, 28 Am. Dee. 
293. And where a person has actually removed from his origi- 
nal domicil to another place, with the intention of remaining 
there for an indefinite time, and as a place of fixed present 
abode, the latter place is regarded as his domicil of choice, 
“notwithstanding,” as observed by Mr. Story, * he may enter- 
tain a floating intention to return at some future period.” 
Story’s Confl. Laws, § 46; Ringgold v. Barley, supra ; 59 





Am. Dee. 115, note. There can be no change of domicil with- 
out a concurrence of both act and intent, and the question of 
intent may be solved by reference to both conduct and decla- 
rations.—Lyman v. Fiske, supra; Frost v. Brishin, 32 Am. 
Dee. 427-429. And adomicil of origin, when once ascertained, 
must always be considered as retained until another is acquired. 
Talmadge v. Talmadge, 66 Ala. 199; State v. Hallett, 8 Ala. 
159. 

Every person is presumed, moreover, to have a domicil 
somewhere ; and although he may, in some instances, have a 
domicil in one place, and a residence in another, or, as is some- 
times said, two residences for the purposes of business ; yet he 
can not have more than one domicil at the same time, for 
the purpose of succession.— Gilmer v. Gilmer, 52 Me. 165; 2 
Williams on Ex’rs (Perkins’ Ed.) § 1630; 2 Kent Com. (12th 
Ed.), 431, note (c); Ringgold v. Barley, 59 Am. Dee. 111, 
note. And the casual death of a person at a given place very 
clearly can have no tendency to show that his domicii was there, 
unless the fact stands alone and unexplained by any rebutting 
evidence. It is the fact of such person being there at all, and 
not his death, which may sometimes constitute a prima facie 
case of domicil.—Somerville v. Somerville. 5 Ves. Jr. 750. 

It is generally conceded to be difticult, if not impossible, to 
lay down any fixed or infallible rule, by which the domicil of a 
party may be determined in all cases. As observed by Chief 
Justice Shaw, in Lyman v. Fiske, 17 Pick. 231 (s. c., 23 Am. 
Dec. 294), “ it is often a question of great difficulty, depending 
upon minute and complicated circumstances, leaving the ques- 
tion in so much doubt that a slight circumstance may turn the 
balance.” It must generally be determined upon all the par- 
ticular facts and circumstances of each particular case.— Thorn- 
dike v. Boston, 1 Met. 245. When a man’s domicil is the sub- 
ject of inquiry, the scale has often been made to turn by a sin- 
' gle fact,—as, that he exercised the right of political franchise 
in a particular State or county, or had his business establish- 
ment located in a particular city or town, or permitted his 


family to permanently reside in a certain place or municipality. 
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The decedent in the present case being a female, without any 
family dependent upon her for support, we are left without the 
benefit of either of these potent considerations. We are com- 
pelled, therefore, to direct our attention to other facts which 
may serve to illustrate the conduct of the deceased, and to throw 
light upon the question of her intention. We have examined 
the testimony with this view, and confess that we have found 
the case one of great complexity. This is attributable to the 
fact that the conduct of the testatrix is exceedingly ambiguous 
in meaning, and her declarations of intention very contradictory 
and vacillating. She is shown to have spent the twenty-three 
years previous to her death, which occurred in February, 1884, 
in tive different States,— Mississippi, New York, Illinois, Ala- 
bama, and Georgia; her habits during all this time seeming to 
be constantly migratory, at least after the year 1874, when she 
removed from Jackson, Mississippi. She owned no real estate, 
or homestead, upon which she resided at any time, but spent 
her time with herchildren, and boarding. [ler property con- 
sisted of money loaned, some of which was in Georgia, and 
some in Illinois. Judging from her conduct, we might safely 
conclude that she was a mere temporary resident of New York 
and Illinois, and that she had probably abandoned her former 
dumicil in Mississippi. But whether she resided in Alabama 
or Georgia, may justly be considered a question of grave doubt. 

There is as little inference to be drawn from her declarations, 
which appear, as we have said, to be exceedingly contradictory, 
showing much vacillation of purpose. While in Georgia, 
whither she went in July, 1883, and where she died in Febru- 
ary, ISS4, she is shown to have written to her friends at Mont- 
gomery, Alabaina, at one time declaring her intention not to 
return, and at another the contrary. So, she is proved also, 
while there, to have had herself registered at a hotel as from 
Mississippi. It is undoubtedly true, that the declarations of a 
deceased person, as to his or her domicil, are admissible to illus- 
trate intention, and, when free from contradiction, often re- 
peated, and in harmony with the conduct of the party, they are 
frequently deemed conclusive.— Pennsylvania v. Ravenel, 21 
How. (U. S.) 694. But, when conflicting and contradictory, 
they are, of necessity, unsatisfactory, and are entitled to but 
little weight as evidence.—NSmith v. Croom, 7 Fla. 82, 158. 
So, mere * vagne, unexeeuted expressions of intent” can avail 
but little in the determination of this question.—2 Whart. Ev. 
$ 1097. 

Under these circumstances, we are not inclined to disturb the 
conclusion reached by the probate judge, that the decedent was 
an inhabitant of Montgomery county. Weare not clearly con- 
vinced that this conelusion is erroneous, or that there is a de- 
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cided preponderance of the evidence against it. The deceased 
is shown to have spent the most of “her time in the city of 
Montgomery, during the last few years of her life, where she 

yas employ eda part of the time teaching school, and where one 
of her daughters, the contestant in this e cause, resided. When 
she departed for Georgia, stopping a few weeks at Opelika, she 
evidently at that time manifested no intention to change her 
domicil to that State. She wrote to her executor, two months 
afterwards, that she expected to return very soon, and also 
wrote a few weeks before her death, to ascertain upon what 
terms she could engage board at the same hotel where she had 
previously staid, and “declaring to her landlady that she was 
“home-sick.” It is true that, ‘during the same period, she was 
making contradictory declarations “of her future intention, 
which tended to show that she entertained a purpose, somewhat 
vague at times, of making her residence at Columbus, Georgia. 

There is one fact just here, which, to our apprehension, pos- 
sesses considerable significance. It is the circumstance of pre- 
paring her last will and testament, and appointing her executor 
in the county of Montgomery, Alabama. This was done in 
July, 1883, prior to her departure for Georgia. Two months 
afterwards, in the latter State, she had a codicil to this instru- 
ment prepared, and transmitted to her executor, announcing 
her expectation of very soon returning to Montgomery. In 
this will she describes herself as “ now of Montgomery, y, State 
of Alabama.” Recitals of domicil or place of residence, in 
wills and deeds, are generally regarded as not conclusive, but 
only prima facie, and capable of being rebutted by proof to 
the contrary. _—Whart. Conf. Laws, § 61; Ennis v. Smith, 14 
How. (U. Ss .) 400. Such recitals are certainly entitled to some 
weight, in doubtful cases, when made in a will deliberately pre- 
pared : ; and their probative force is increased by the appoint: 
ment of an executor, for the declared purpose of executing a 
testator’s will, in the same jurisdiction of which he describes 
himself to be a resident, whether expressly or by clear implica- 
tion. One who casually dies anywhere, may hastily prepare 
his will, even when almost in articulo mortis. But persons, 
especially when exercising great deliberation, are not accus- 
tomed to appoint executors, to administer upon their estates in 
foreign jurisdictions and places distant from their domicils. We 
deem such appointment, under the circumstances of this case, 
to be a decisive fact, sufficient in itself to turn the seale. An 
inference of one’s domicil 1s often drawn from recitals in 
wills.—Whart. Com. Amer. Law, § 254. In the case of Lord 
Somerville’s estate, the question being whether the domicil of 
the decedent was in Scotland or England, the master of the 


rolls said: “Some time before his death, he talked of making 
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his will in Scotland. That cireumstance is decisive, that his 
death in England was merely casual, not from intention.” 
Somerville v. Somerville, 5 Ves. Jr. (Sumner’s Ed.) p. 750, 739. 
The case, we may add, of course becomes stronger, where he 
goes further, and actually executes such purpose by making his 
will and appuinting au executor. 

We are constrained, under the influence of these views, not 
to disturb the judgment of the Probate Court in its finding 
upon this question of fact. 

The other questions raised we need not consider, as the con- 
elusion reached above renders it unnecessary. 

Judgment affirmed. 


Crorton, J. not sitting, having been of counsel. 


Equitable Life Assurance Society v. 
Vogels Executrix. 


Action on Policy of Life Insurance. 


1. cl\dministration and distribution of decedent’s estate in different juris- 
diction.—The personal property and assets of a decedent, though situa- 
ted in different jurisdictions, constitute but one estate, and must be dis- 
tributed according to the law of the domicile at the time of his death; yet, 
when the property is in several jurisdictions, and administration is 
granted in each. each administratcr is accountable in the courts of the 
State in which he was appointed, and each administration must be set- 
tled where it was granted. 

2. Grant of administration, when dependent on assets.—When property 
is found in a jurisdiction other than that of the decedent’s domicile, it 
will support a grant of administration there; and a debt due by simple 
contract to the decedent, or to his estate, is sufficient to support a grant 
of administration in the State where the debtor resides. 

3. Payment of debt to foreign administrator, and action by him.—A 
voluntary payment by a debtor to a foreign administrator, though he be 
the domiciliary administrator, is no bar to a subsequent action by a do- 
mestic administrator; yet, if the debtor comes within the jurisdiction by 
which the domiciliary (or principal) administrator was appointed, he 
may be there sued, and can not defeat the suit by pleading his liability 
to the administrator appointed in the State of his own residence. 

4. Domicile of corporation, and actions against.—A corporation has its 
domicile, as to debts contracted by it, in the State by which its charter 
Was granted; but it may subject itself to suit in another State, by 
the appointment of an agent, upon whom, as a statutory condition of 
doing business there, process may be legally served. 

5. Action on policy of life-insurance,. against foreign corporation. 
Where a person domiciled in Alabama here obtained a policy of insur- 
ance on his own life from a corporation chartered in New York, but hav- 
ing an oftice and doing business here by an agent, through whom the 
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policy was effected, and also had his domicile here at the time of his 
death ; an executor appointed here may maintain an action on the policy 
in the courts of Alabama, notwithstanding the grant of administration 
also in New York. 


Apreat from the City Court of Mobile. 

Tried before the Ion, O. J. Semmes. 

This action was brought by Mrs. [enrietta Vogel, as the ex- 
ecutrix of the last will and testament of her deceased husband, 
Sigmund Vogel, against the Equitable Life Assurance Society 
of the United States, a corporation chartered by the State of 
New York; and was founded on a policy of insurance for 
$5,000, which the deeedent had effected on his own life, 
with the defendant. The policy was dated March, 1883, and 
was payable to the said “S. Vogel, his executors, administra- 
tors, or assigns.” Said Vogel died on the 3d December, 1883; 
his last will and testament was duly proved and admitted to 
probate in Mobile, where he lived and died, on the 10th De- 
cember, 1883, and letters testamentary granted to the plaintiff 
on the same day ; and the suit was commenced on the 21st 
February, Lss4. 

The defendant filed a special plea, averring “ that said de- 
fendant is a corporation created by and under the laws of the 
State of New York, and is not the corporation of any other State 
vr country ; that said policy of insurance was made, dated and 
executed wholly within the State of New York, and by its 
terms was due and payable at defendant’s s principal office in the 
city of New York, State aforesaid, and, in its construction, 
operation and effect is governed by the provisions of its New 
York charter and the laws of New York; that the money due 
under said contract was, at the time of the death of said Vogel, 
aud ever since has been, and now is assets of said Vogel's es- 
tate, the sétvs and existence of which was, has been, and now 
is wholly within the State of New York, before, at, and since 
the death of said Vogel, the issuance of letters testamentary to 
plaintiff, the bringing of this suit, and at the time of the filing 
of this plea. And defendant avers that, at the death of said 
Vogel, he had ereditors in the city of New York, to a large 
amount, who were and are citizens of said State, and who are 
now creditors of his estate, and whose claims are just and valid; 
that Leopold M. Whitehead, a citizen of said State, was duly 
appointed pursuant to the laws of the State of New York, by 
the surrogate of the county of New York, temporary adminis- 
trator of the estate of said V ogel, with the duty and power, as 
such administrator, to take possession of the goods and chattels, 
and to collect the credits of said estate which were situate or 
due and payable in the State of New York, and particularly the 
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money due on said policy of insurance now sued on, which 
said assets are to be taken, secured, collected and administered 
under the orders of said court, and subject to the laws of the 
State of New York. And defendant further avers, that on. 
to-wit, the 12th December, 1883, the said L. M. Whitehead, as 
such administrator, served a written notice on this defendant 
demanding the payment of said policy to him, and to no other 
person or persons. And defendant further avers, that the said 
money due on said policy is not assets in the hands of said 
plaintiff, and is not property situate within the State of Ala- 

bama, or subject to the administration of its courts or laws.” 
To this plea the plaintiff filed a special replication, to which 
the court sustained a demurrer on a single specified ground ; 
and it was then re-filed, with an amendment, as follows: ‘“ For 
replication to said plea plaintiff says, that said Vogel was at the 
time of his death, and for more than twelve years prior thereto, 
a citizen and resident of the State of Alabama, domiciled in the 
city and county of Mobile, where he lived and carried on busi- 
ness ; that he died in said city and county, on December 3d, 1883, 
leaving property therein, and also leaving a last will and testa- 
ment, which was duly admitted to probate on the 9th Decem- 
ber, 1883, and recorded in the Probate Court of said county, 
and in which plaintiff is named as the executrix thereof; and 
by proper and legal proceedings in said court plaintiff was, on 
the 10th December, 1883, appointed the executrix of said 
estate, and immediately entered upon the duties thereof, and 
took possession of the property and assets of said estate, includ. 
ing said policy now sued on; and on the 11th day of December, 
1883, plaintiff made due and legal proof of the death of said 
Vogel, and delivered the same to John C. Reese, the general 
agent of the defendant, residing in Mobile, and appended there- 
toa copy of her letters testamentary, issued to her as aforesaid 
on the 10th December, 1883; to which proof no objection has 
been made by defendant. Plaintiff further avers, that the con- 
tract for said insurance was made by said 8. Vogel, with said 
agent of defendant, in Mobile, Alabama ; that the premium was 
paid by him to said agent at Mobile, and said policy was de- 
livered to said Vogel by defendant’s said agent in Mobile ; and 
the same has been in the exclusive possession and control of 
plaintiff since her said appointment as executrix. Plaintiff 
further alleges, that if said Whitehead received such an appoint- 
ment from the Surrogate Court of New York, it was subse- 
quent to plaintiff's said appointment as executrix, and creates 
in him no title to said policy, and gives him no right to the 
possession or control thereof, or to collect the same from said 
defendant, but the right and title thereto is in said plaintiff as 
executrix as aforesaid. Plaintiff further alleges, that said Vogel 
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owed many and large debts in this county and State, his credit- 
ors residing here, and that the money arising from said policy 
should be administered, paid out and distributed, under and by 
virtue of the laws of Alabama. Plaintiff further says, that be- 
fore said policy was issued, and before said defendant done any 
business of insurance in this State, said defendant signed and 
sealed, by its proper officers, a written instrument whereby it 
declared that service of process mesne or final, issued in any 
suit against said defendant therein [4] pending in any court 
of record in this State, Federal or State, upon any agent of de- 
fendant in this State, made in the manner directed by the laws 
vf this State for the service of process upon ofticers of domestic 
corporations, shall be as effectual for the purposes of such suit, 
and to bind such company, as service of similar process would 
be if made strictly in the manner directed by the laws of the 
State or county under which said company was organized ; 
which provision is required by the statute laws of Alabama, 
and has been complied with by said defendant, and which was in 
full force when this suit was brought, and in pursuance thereof 
the process in this case was served on John C. Reese, ‘the 
general agent of said defendant, residing in the State and 
county at the time the same was issued.” 

The defendant demurred to this amended replication, speci- 
fying various alleged defects as grounds of demurrer ; and the 
judgment overruling the demurrer is now assigned as error. 


Gaytorp B. Crark & F. B. Crark, Jr.,for appellant, made 
these points: (1.) That the s/tus of the debt sued for, as 
assets of the estate of Vogel, under the facts stated in the plea, 
was in New York.—Broughton v. Bradley, 34 Ala. 707; 
Wyman v. Halstead, 109 U. 8. 654; Vaughn v. Northrup, 
15 Peters, 1; People v. Home Insurance Co., 29 Cal. 533-40 ; 
Hatchett v. Berney, 65 Ala. 39; Young v. O'Neal, 3 Sueed, 
55; Catlin v. Hull, 21 Vermont, 156. (2.) That the State of 
New York, through its proper courts and officers, had the right 
to seize the debt due by a corporation within its borders, and 
apply it to the payment of creditors resident there ; and evena 
voluntary payment to a non-resident administrator would not 
bar the debt.—//atchett v. Berney, 65 Ala. 46 ; Shouler’s Ex’rs, 
$176; Young v. O' Neal, 3 Sneed, 55; Story’s Conf. Laws, 
515 a; Wharton’s Conf. Laws, 626. (3.) That the appoint- 
ment of an administrator ad colligendum in New York, on 
whom was imposed the special duty of collecting this particular 
debt, was a proceeding in rem, and was such an assumption by 
that court of duminion and jurisdiction over the debt, as vested 
in it the exclusive right to collect and administer the property. 
Woodruff v. Taylor, 20 Vermont, 65; 2 Smith’s Lead. Cases, 

Vol. LXXVE. 








2+ OO te OO DM 


— ww “ve a Ww 





1884. } OF ALABAMA. 445 
[Equitable Life Assurance Society v. Vogel’s Executrix.] 
585-6; Flora v. Mennice, 12 Ala. 836. (4.) The jurisdiction 
over the debt relates back to the date of the receiver’s appoint- 
ment, and his right to collect the debt did not depend on his 
institution of the first suit.-—ead & Co. v. Sprague MeGown, 
34 Ala. 101. If he had the right to collect the debt, his right 
was not affected by the fact that the policy, which was only the 
evidence of the debt, was not in his possession. A life-insur- 
ance policy is not a negotiable instrument. (5.) A payment 
to the Alabama administrator — be no protection to the 
debtor, against the claim of the New York administrator, nor 

eould the debtor compel the two administrators. to interplead. 


Overatt & Besror, and R. H. Crarke, contra.—The situs 
of all personal property follows that of the owner, while living. 
2 Kent’s Com. 429; Story’s Conf. Laws, $$ 362, 3879; Metcalf 

. Lowther, 56 Ala. 312.” Under this rule, the owner is gener- 
ally assessed for taxation upon debts due him from foreigners. 
jurr. Tax. § 44; St. John v. Mayor, 21 Ala. 224 - Code, 
S$ 362, 364. On the death of the creditor, the rule as to situs 
is moditied to some extent, but not wholly abrogated. In 


England, and in this country, the title to his personal property, 


wherever sitnated, vests in his domiciliary representative, while 
the distribution of his personal estate is regulated by the law of 
his domicile.—1 Wms. Ex’rs, 6th Amer. ed., 364, 1515, 1663, 
marg. ; Story’s Conf. Laws, $ 481; 2 Kent’s Com. 431; Jet- 
calf v. Lowther, 56 Ala. 312; Johnson v. Copeland's Adm’ ", 
35 Ala. 521; Gayle v. Blackburn, 1 Stew. 429; Wilkins v. 
Ellett, 9 Wall. 740; 8. c., LOS U.S. 256; Parsons v. Wyman, 
20 N. Y. 112: Peterson v. Chemical Bank, 32 N. Y. 21; 
Extate of Butler, 38 N.Y.397; Rand v. Hubbard, 4 Mete. 251; 
Tlutchinson v. State Bank, 12 Mete. 425; Merrill v. Insurance 
(o., 103 Mass. 245. This principle is recognized by the statutes 
of Alabama, which do not require the foreign representative to 
take out letters here, but only to furnish evidence of his foreign 
appointment, and to give bond for a faithful administration of 
_ assets coming to his hands.—Code, § 2637; a s Adm’r 
Turnipse ed, 37 Ala. 522 5 Bell’s Admr v. Nichols, 38 
Ala, 678. While recognizing this general ad each State 
endeavors to control the administration of assets within its juris- 
diction, for the protection of its citizens in the payment of 
debts, and therefore grants administration where there are 
bona notabilia.— Wyman v. Halstead, 109 U. 8. 656; Znsur- 
ance Co. v. Woodworth, 111 U. 8.138. The disability of the 
original (or domiciliary) representative, to recover or receive 
assets anywhere, extends only to the remedy. When he is 
compelled to sue, he must conform to the dex fori , : but he may 
sue in the home forum, in respect of foreign assets, whenever 











446 SUPREME COURT (Dee. Term, 
[Equitable Life Assurance Society v. Vogel’s Executrix.] 
he can get process served on the debtor.— Gayle v. Blackburn, 
1 Stew. 433; Wilkins v. Ellett, supra; Merrill v. Insurance 
Co., 103 Mass. 245; Story’s Conf. Laws, § 515, note 3; 1 Wms. 
Ex’rs, 6th Amer. ed., 362, 364, 366, marg. The domiciliary 
administrator has even been charged with losses incurred by 
misfeasance or nonfeasance in respects to foreign assets, where 
there was no local administration. —Shu/tz v. Pulver, 11 Wen- 
dell, 361; Helme v. Sanders, 3 Hawks, 566; Clark v. Black- 
ington, 110 Mass. 369-74. As against a resident administra- 
tor, the statute of limitations runs in favor of a foreign corpora- 
tion, having an agent here.—/uss v. Railroad and Banking 
Co., 66 Ala. 472. In this ease, the pl: aintiff is entitled to the 
benefit of the distinction, sometimes taken, between an exe- 
cutor and an administrator.—Rand v. Hubhard, 4 Mete. 251; 
Hutchinson v. State Bank, 12 Mete. 425. Although the de- 
fendant corporation was created by the law of New York, and 
its domicile is there for all ordinary purposea, it does business in 
Alabama only on condition of appointing an agent here, upon 
whom process might be served, thereby giving it a statutory 
domicile, pro hae vice, in Alabama; and its attempted defense 
in this case is a breach and violation of these statutory condi- 
tions.—/nsurance Co.v. French, 18 Wow. U.S. 404; Lnsurance 
Co. v. Woodworth, 111 U. S. 138. If the defendant desires 
only protection, as its plea implies, a payment of the money 
under the judgment in this case is all it neeeds.—Wharton’s 
Conf. Laws, § 626; Whipple v. Robbins, 97 Mass. 107; Amer. 
Bank v. Robbins, 99 Mass. 313; 1 Man. & Gr. 159; Wadlace 
MeConnell, 13 Peters, 136. 





CLOPTON, J.—The estate of a decedent, wherever le may 
reside at the time of his death, and in however many different 
States portions of the property and assets may be situate, is one 
estate. Notwithstanding this unity of estate, if administra- 
tions are granted in the different States where the property is 
located, there is not unity of administration—they are separate 
and independent of each other. The ancillary administration 
is not the agent of the administration of the domicile, although 
the latter is the primary administration in the sense that, so far 
as the rights of distributees are concerned, the distribution of 
the personal estate is governed by the law of the domicile. Each 
administrator is accountable in the courts of the State of his 
appointment, and each administration must be settled where it 
is granted. 

The presence of property—bona notabilia—is the founda- 
tion, in the absence of residence, of jurisdiction for the grant 
of administration. Many, if not all of the States, having a due 


and proper regard for the obligation of the sovereignty ‘to pro- 
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tect creditors and others interested, who are citizens or resi- 
dents, have enacted laws regulating the administration of assets 
within their respective territorial jurisdictions, or prescribing 
conditions for the exercise, by the domiciliary representative, 
of his right and authority within such jurisdiction. And al- 
though, as a general rule, it is said personal property follows 
the person of the owner, simple-contract debts, for the purpose 
of granting administration, are regarded as having a sétus in 
the State where the debtor resides. 

The ancillary administrator alone has anthority to collect the 
debts and receive the assets situate in the State where the ad- 
ministration is granted. He collects and receives them in his 
capacity of administrator generally. If it be conceded that, in 
the absence of prohibitory statutory provisions, a voluntary 
payment of a debt to the domiciliary representative, by a debtor 
residing in a different jurisdiction, there being no domestic ad- 
ministrator appointed, will be a good discharge, it is clear that, 
if a domestic administrator is appointed, the foreign adminis- 
trator has no authority to collect the debt, and a voluntary pay- 
ment to him would be no bar to a subsequent suit brought by 
the domestic administrator to recover the same debt. 

Notwithstanding such is the relation between the primary 
and auxiliary administrations, and such the authority of the ancil- 
lary, and the disability of the principal administrator, the title 
to all the personal property of the decedent is vested in the 
domiciliary representative for the ultimate purposes of admin- 
istration—collecting and receiving the assets, paying the 
creditors, and making distribution, according tu the law of the 
domicile, or to the provisions of the will, if there be one; and 
for the purpose of distribution, the locality of the personal 
property, wherever situate, is regarded as at the domicile — 

Wilkins v. Ellett, 9 Wal. 740. Accordingly, when the aux- 
iliary administrator has fully paid the domestic creditors, the 
residue will, ordinarily, be transmitted to the administration 
of the domicile, for final distribution. “ The difticulty does not 
lie in any defect of title to the possession, but in a limitation 
or qualitieation of the general principles in respect to personal 
property, by the comity of nations, founded upon the policy of the 
foreign country to protect the interests of its home creditors.” 
The disability of the original administrator extends only to the 
remedy, as whoever sues must conform to the law of the fo- 
ram.—Divon v. Ramsay, 3 Cr. 319; Gayle v. Blackburn, 1 
Stew. 429; J/utchins v. State Bank, 12 Mete. 425. On this 
principle, the principal administrator, having obtained the pos- 
session of notes, or other written evidences of debt, the trans- 
fer of which authorizes the assignee to sue in his own name, 
may sell and transfer them, and the transferree may maintain 
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suit, in his own name, against the debtors, in the State of their 
domicile.— Wilkins v. Ellett, 108 U. S. 256. On the same 
principle, if a debtor, residing in a foreign country, comes 
within the jurisdiction of the appointment of the original ad- 
ministrator, so that he can be found for service of process, such 
debtor is suable there ; and a plea that he is liable to pay only 
to the administrator appointed at the place of his domicile, will 
not avail to defeat the action.—Story on Conf. of Laws, § 515, 
note 1; 3 Wins. on Ex’rs, 1663, note n; Merrill v. New 
Eng. L. Ins. Co., 103 Mass. 245. The original administrator 
may enforce by suit the payment of a debt due from a debtor 
in another State, the evidence of which is in his possession, 
when he can do so without being compelled to resort to the 
courts of the domicile of the debtor. 

The applicability of this principle to corporations remains to 
be considered. A corporation has its domicile, as to debts due 
by it, in the State where it is chartered, for the reason, that 
“there only ean it be sued, or found for the service of process.” 
This general rule has an exception ; and a corporation, like a 
natural person, is snable wherever it can be found for the ser- 
vice of process, as provided by law. When, therefore, a cor- 
poration has voluntarily subjected itself to suit in another State, 
and appointed an agent there, upon whom process may be 
legally served, as a condition of doing business, it has a domi- 
cile in such State for the purposes of suit, and can be found 
there for the service of process.—Vew Eng. Mu. L. Ins. Co. 
v. Woodworth, 111 U.S. 138. 

In Huss v. Central Railroad & Banking Company, 66 
Ala. 472, it was held, that a foreign corporation, having a 
known place of business in this State, and an authorized agent 
upon whom process can be served, may plead the statute of 
limitations, in like manner as a domestic corporation, or resident 
citizen ; and that such foreign corporation is not absent from 
the State, in the meaning of the exception to the statute. 

3RICKELL, C. J., says: “ There was continuous presence here, 

though the domicile of the corporation was in Georgia 
tinuous liability to suit, and all parties having claims against 
them were unembarrassed because their domicile was else- 
where.” 

The case of the LaFayette Ins. Co. v. French, 18 How. 404, 

was an action brought on a judgment obtained in the State 
court of Ohio, against the company, which was incorporated 
under the law of Indiana, but did business in Ohio by its agent. 
The statute of Ohio authorized service of process on such agent. 
The action was brought in the Federal Circuit Court for the 
District of Indiana. It is said: “Now, when this corpora- 


tion sent its agent into Ohio, with authority to make con- 
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tracts of insurance there, the corporation must be taken to as- 
sent to the condition, upon which alone such business could be 
there transacted by them; that condition being, that an agent 
to make contracts should also be the agent of the corporation 
to receive service of process in suits on such contracts ; and, in 
legal contemplation, the appointment of such an agent clothed 
him with power to receive notice, for and on behalf of the cor- 
poration, as effectually as if he were designated in the charter 
as the officer on whom process was to be served, or as if he 
had received from the president and directors a power of attor- 
ney to that effect. . . . And we hold such a judgment, re- 
covered after such notice, to be as valid as if the corporation 
had had its Aahitat within the State; that is, entitled to the 
same faith and credit in Indiana as in Ohio, under the consti- 
tution and laws of the United States.” 

It Vew England L. Ins. Co. v. Woodworth, supra, the com- 
pany, which was chartered in Massachusetts, was doing busi- 
ness in Illinois. Tetters of administration were granted by the 
proper court in Illinois on the estate of the assured. The ad- 
ministrator commenced the action against the company in a 
court of the State, which was removed to the United States 
court. The statute of Illinois required every life-insurance 
company, not incorporated in Illinois, to appoint in writing a 
resident attorney, upon whom all lawful process might be 
served with like effect as if the company existed in that State, 
with a stipulation, that process served on the attorney should be 
of the same force and validity as if served on the company ; 
and the statute provided, that service on such attorney shall be 
sufficient service on the company. Blatchford, J., says: “ In 
view of this legislation and the policy embodied in it, when 
this corporation, not organized under the laws of Illinois, has, 
by virtue of those laws, a place of business in Illinois, and 
a general agent there, and a resident attorney there for the ser- 
vice of process, and can be compelled to pay its debts there by 
judicial process, and has issued a policy payable, on death, to 
an administrator, the corporation must be regarded as having 
a domicile there, in the sense of the rule, that the debt on the 
policy is assets at its domicile, so as to uphold the grant of let- 
ters of administration.” The right of the Illinois administrator 
to maintain the suit was sustained, although the domicile of the 
assured was neither in Illinois nor in Massachusetts. 

The administrator, appointed in New York, has never had 
possession of the policy, and has not commenced any suit 
against the defendant in that State. Upon the authorities 
cited, as well as on principle, we hold that, on the facts stated 
in the replication, the defendant had a domicile in this State, in 
the meaning that the debt on the policy is an asset at its domi- 
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cile ; and that the defendant is suable in the courts of this State, 
as process could be and was served in the manner provided by 
the law. Such asset is subject to administration in this State, 

The plaintiff, having been qualified as executrix by a court 
having jurisdiction, where the decedent had his domicile at 
the time of issuing the policy, and at the time of his death, 
and having the title, and possession coming to her, has the 
right to collect the debt, if she is not compelled to resort to a 
suit in New York. For this purpose, she is authorized to bring 
and maintain this action. The City Court having jurisdiction 
of the subject-matter and the parties, the judgment she has 
obtained is entitled to the same faith and credit in New York 
as in Alabama, notwithstanding an administrator had been 
pete in New York. No such injustice can ensne as a 
double satisfaction, unless by the /aches of the defendant. 
Judgment in this suit, and its payment, will operate to bar any 
subsequent action that may be brought by the New York ad- 
ministrator.— Wallace v. McConnell, 13 Pet. 136; Whipple v. 
Robbins, 97 Mass. 107; Whar. on Con. of Laws, § 626.  * The 
priority of suit will determine the right.” 

We have not deemed it necessary to consider the distinction, 
made in some eases, in favor of the right of an executor over 
an administrator, appointed in one State, to collect debts due 
from debtors residing in another. As, in this State, letters 
testamentary must be granted before the executor is invested 
with any authority over the assets, we prefer to rest our de- 
cision on principles applicable alike to both. 

The demurrer to the replication was properly overruled. 


Afttirmed. 


Bell v. Allen, 
Statutory Attachment by Landlord, for Advances. 


1. <Afidarit for attachment; averment of demand.—When an attach- 
ment is sued out by a landlord, for advances made to his tenant and 
past-due (Code, § 3472), the affidavit must aver that demand of payment 
was made before action brought ; and this must be averred specially, not 
by way of rec ital merely. 

2. Plea in abatement to afidavit.—When a plea in abatement is filed 
on account of defects in the affidavit for an attachment, only the defects 
specitied in the plea will be considered. 

3. Affidavit for attachment; averment of relation of landlord and ten- 
ant.—The affidavit for’ the attachment should also aver, or show, that 
at age of landlord and tenant existed between the parties w hen the 
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advances were made; but this sufficiently appears from an averment 
that the defendant rented lands from the plaintiff during the year speci- 
fied, and worked and cultivated them during the year. 

4. Same.—li the affidavit avers or shows that the relation of landlord 
and tenant existed between the parties when the advances were made, 
it is not necessary that the relation should be shown to have still con- 
tinued when the attachment was sued out. 


Aprrat from the Cireuit Court of Perry. 

Tried before the Hon. Jomun Moore. 

This action was brought by B. L. Allen, against George C. 
sell; and was commenced by original attachment, sued out 
before the clerk of said court, on the 24th February, 1882. 
The affidavit for the attachment was made by said Allen, and 
stated “that George C. Bell rented from him, for the year 
1881, a certain tract of land known as affiant’s ‘ Prairie Place,’ 
containing 240 acres, more or less; to be by said Bell worked 
and cultivated during said year, and which was by said Bell 
worked and cultivated during said year ; and aftiant avers that, 
at the request of said Bell, he sold and advanced to him one 
mule, named Wol/ie, on, to-wit, about the 15th January, 1831, 
due on, to-wit, December Ist, 1881, with interest from date; 
that said mule was advanced by affiant directly to said Bell, 
for the sustenance and well-being of said Bell, and for prepar- 
ing the said ground for cultivation, and for cultivating, prepar- 
ing, handling, saving or gathering said crop for market ; and 
that said Bell refused and failed, after demand made, to pay 
for said advances, and still refuses and fails so to do.” The 
defendant craved oyer of the affidavit, and pleaded in abate- 
ment, averring, Ist, “ that said aftidavit fails to allege that the 
relation of landlord and tenant existed at the time of the suing 
out of said attachment; 2d, that plaintiff has failed to allege, 
in said affidavit, that the relation of landlord and tenant existed 
in the year 1881; 3d, that plaintiff has failed to aver, in said 
aftidavit, that the defendant is indebted to him for the mule 
which he purports to have advanced; 4th, that plaintiff has 
failed to allege any legal ground upon which a lawful attach- 
ment could be issued; 5th, that plaintiff has failed to allege 
any ground for the issue of an attachment, as is by law in such 
cases made and provided.” On motion of the plaintiff, the 
court sustained a motion to “strike from the files the 2d, 3d, 
4th and 5th grounds in plea in abatement,” and sustained a de- 
murrer to the Ist ground; and these rulings of the court are 
how assigned as error. 


J.W. Busu. for appellant, cited Stewart & Fontaine v. Har- 
grove, 23 Ala. 429; Duncan v. Hargrove, 22 Ala. 150; 4 Stew. 
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& P. 326; Johnson v. Wren, 3 Stew. 172: Fitzsimmons v. 
Howard, 69 Ala. 593. 


Brooks & Roy, contra, cited Mahoney v. O Leary, 34 Ala. 
97; Wilkinson v. Mosely, 30 Ala. 562; Garnett v. Yoe, 17 
Ala. 74; Lucas v. Governor, 6 Ala. 826; Hardy v. Br. Bank, 
15 Ala. 722; 2 Ala. 114; 1 Ala. 326; 9 Porter, 368 ; 2 Porter, 
145, 205. 


STONE, C. J.—If the question had been raised by the plea 
in abatement, it is questionable if the affidavit for attachment 
sufficiently avers that demand of payment had been made, be- 
fore action brought.—Code of 1876, § 3472,subd. 1. Demand 
should have been averred specially, and not in the form of re- 
cital. This defect, however, is not pointed out in any of the 
specifications of the plea in abatement, and therefore the ob- 
jection is not raised. 

It is very true that, to maintain attachment on the claim as- 
serted in this snit, the relation of landlord and tenant must be 
shown to have existed when the alleged advance was made. 
Fitzsimmons v. Howard, 69 Ala. 590: Cockburn v. Watkins, 
ut present term. No particular charm, however, attaches to 
the words /andlord and tenant. It is sufficient if that relation 
is shown to exist. The affidavit in this case expressly avers 
that Bell rented lands from Allen for the year 1881, and that 

dell worked and cultivated said lands during that year. This 
is the equivalent of an averment, that Allen was landlord, and 
Bell his tenant. 
The fourth and fifth specifications in the plea in abatement 
oint out no defect in the affidavit, and were therefore frivolous. 
he second and third specifications are disproved by the affi- 
davit, and hence offer no reason for its abatement. A demurrer 
would have been sustained to them, and the appellant has not 
been injured by their rejection. The first specification is also 
worthless ; for it is immaterial whether the relation of landlord 
and tenant existed when the attachment was sued out, in Feb- 
ruary, 1883. The demurrer to it was rightly sustained. 

None of the grounds for the abatement of the affidavit were 
well taken, and the judgment of the Cireuit Court must be 
affirmed. 
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Guesnard wv. Louisville & Nashville 
Railroad Co. 


Detinue against Common Carrier, for Linported Goods. 


1. Customs-duties on imported goods ; where payable-—Under the acts 
of Congress regulating the collection of duties on imported goods at the 
custom-house in New Orleans (and other specified ports), duties on goods 
intended for shipment to Mobile are properly collected at New Orleans, 
unless it ‘‘ appears by the invoice, or bill of lading, and by the manifest,’’ 
that the goods are ‘‘consigned to and destined tor’’ the port of Mobile 
(Rev. Stat. U. S., §§ 2990, 2997) ; and where they are consigned to a per- 
son by name in New Orleans, the addition of the words ‘‘for transporta- 
tion to Mobile,”’ or ‘for transhipment to Mobile,’’ does not relieve 
them from the payment of duties at New Orleans. 

2. Mercantile agency; custom or usage in business. —When a mereantile 
agency is to be executed at a particular place, the principal is presumed, 
in the absence of special instructions to the contr: a, to consent that his 
agent may execute it according to the general custom and usage relating 
to that particular kind of business; and it is immaterial whether the 
prine ipal has actual knowledge of such custom or usage, or not. 

3. Lie non import d goods, in favor of governime nt, and of common car- 
rier.—The United States has a specific lien on all imported goods, for 
the customs-duties on them; and these charges being paid by a common 
carrier, in the ordinary course of business, the lien is preserved in his 
favor. 

4. Presumption in favor of regularity of official acts ; raising appraised 
value of imported goods.—Public officers are presumed to do their duty ; 
and in a controversy between the owner of imported goods and a com- 
mon carrier who has advanced the duties on them, if the former can be 
heard to impeach the action of the custom-house officers in raising the 
appraised value of the goods and imposing a penalty for under-valuation, 
or impute negligence to the carrier for the failure to take an appeal from 
the decision, he must show that injury thereby resulted to him. 

5. Brokers ; skill and diligence, and compensation.—Brokers, in the 
discharge of their agency, are bound only to the exercise of reasonable 
skill and diligence; and so long as they are guilty of no bad faith, and 
exercise the same care and diligence that a prudent man would exercise 
in the management of his own like business, they are entitled to reason- 
able commissions for their services. 


Arrrat from the Cireuit Court of Mobile. 

Tried before the Hon. Wa. E. Crarke. 

This action for the recovery of personal property in specie 
was brought by Theodore Guesnard, against the Louisville & 
Nashville Railroad Company, and was commenced on the 27th 
March, 1882. The property sued for was described in the 
complaint as “ two cases, containing two hundred and one-half 
dozen smi all boxes of guava jelly, and one case containing 6,000 
cigars,” which the pli ‘intiff had imported from Havana, through 
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the port of New Orleans, and which were detained and held by 
the defendant, as a common carrier, for the costs and charges 
paid at the cnustom-house in New Orleans, and the cost of 
transportation by its railroad from New Orleans to Mobile. 
The entire amount for which the goods were held by the de- 
fendant was $403.15; of whic h amount, $10.30 was the freight 
by steamer and railroad, and $392.85 was the sum paid at the 
custom-house ; and this amount (8392.85) consisted of the 
duties at the invoice prices ($304.40), penalties and extra charges 
for undervaluation, and fees paid to a broker in New Orleans 
for attending to the entrance and clearance of the goods at the 
custom-house. The defendant denied the correctness of these 
charges and fees, and claimed that he had the right to pay the 
import duties at Mobile; and having tendered $20 in gold, in 
payment of the freight, which was refused by the defend- 
ant, he brought this action to recover the goods. On all the 
evidence adduced, the court charged the jury to find for the 
defendant; to which charge the plaintiff excepted, and which 
he here assigns as error, together with the admission by the 
court, against his objections, of evidence showing that it was 
customary and usual, among importers in New Orleans, to em- 
ploy brokers to attend to the entry and discharge vf goods at 
the custom-house. 


Overatt & Besror, for appellant.—(1.) The goods were 
marked * T. G., Mobile,” and were consigned to C. C. Mar- 
shall, at New Orleans, “for transportation to Mobile ;” and the 
invoice expressly stated that they were bound for New Orleans, 
for account and risk of plaintiff at Mobile, “consigned to C. 
Marshall, agent of New Orleans and Mobile railroad, for tran- 
shipment to him.” On these facts, the plaintiff had the right 
to pay the custom duties at Mobile, and Marshall lad no au- 
thority to enter them at the custom-house in New Orleans as if 
they were intended for stoppage and consumption there.-—Rev. 
Stat. U.S. $$ 2090-93. (2.) Marshall was the general agent of 
the defendant at New Ocnen and was only the specia! agent 
of the plaintiff, with power only to receive and forward the 
goods; and he had no authority to pay out any money, or to 
employ a broker. His authority was special and limited, and 
it could not be enlarged by any evidence of custom or usage. 
Lawson on Custom and Usage, 444; Johnson v. Cunningham, 
1 Ala. 249; Avmball v. Brawner, 47 Mo. 398. His acts in 
having the goods entered “for immediate consumption,” in em- 
loying the “broker, in submitting to the action of the custom- 
Some officials, and in failing to appeal from their action, as he 
might Have done (U.S. Rev. Stat. § 2930), are not binding on 


plaintiff ; and the fact that he may have acted in good faith, 
VoL. LXXVI. 








b y 
eS 





1884. ] OF ALABAMA. 455 
[Guesnard vy. Louisville & Nashville Railroad Co. ] 


does not change the principle of law.—1 Brick. Digest, 58, gs 
79, 82; Travis v. Thompson, 37 Barb. 236 ; Homestead Co. v. 
Railroad. 17 Wall. 163. (3.) The lien of a common carrier 
extends only to freight and warehouse charges, and does not 
cover customs or duties, which it has no authority to pay. 

Hutchinson on Carriers, Inti, 2 Wait’s Actions and “Defenses, 

60; Steamboat v. Kraft, 25 Mo. 76; Fuith v. East India Co., 
4 Barn. & Ald. 680; 37 Barb. 236 


Gaytorp B. Crark, contra.—(1.) The facts did not author- 
ize any other entry of the goods than that which was made at 
the customn-house in New Orleans; because it did not appear 
“by the invoice, or bill of lading, and by the manifest,” that 
the goods were intended for immediate transhipment to 
Mobile.’”—Rev. Stat. U. S.. § 2990. (2.) The action of the 
eustom-house officers was in all respects regular, and justified 
by the facts; and even if it were irregular, it could not be im- 
peached in this action. (2) In performing these duties, and 
paying these costs and charges, the defendant acted as the plain- 
tiffs agent, and has a specific lien for its reimbursement. 
Overton on Liens, $$ 2, 4, 6, 14, 18, 41, 90, 103-05, 134, 230. 

SOMERVILLE, J.—The action is one of detinue for cer- 
tain articles of merchandise imported from Cuba to the port 
of New Orleans, and — thence to Mobile by the de- 
fendant, in the capacity of a common carrier. The plaintiff, 
Guesnard, who was the owner of the goods, tendered to the 
carrier all dues for freight and storage, but declined to pay the 
custom-house duties, and other charges incurred in entering the 
goods at New Orleans, upon the ground that he had a right 
to settle these charges at Mobile, the port of destination, and 
the defendant had no authority to settle them for him at New 
Orleans, nor to advance the money without his special request. 

The court charged the jury to tind for the defendant, if they 
believed the evidence. The correctness of this charge, and 
the main question in the case, depends, in our judgment, upon 
the laws of the United States regulating the collection of im- 
port duties. These laws authorized two kinds of entries to be 
made at the New Orleans custom- house—the one being desig- 
nated as an entry for “ consumption,” and the other an entry 
for “immediate | transportation. Under the former, the duties 
were properly payable at New Orleans, as the port of entry ; 
under the latter, they were payable at Mobile, as the port of 
destination. 

It is provided by section 2990 of the Revised Statutes of the 
United States (1878), that, when merchandise, imported at sev- 
eral specitied ports, including New Orleans, “shall appear by 
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the invoice, or bill of lading, and by the manifest, to be con- 
signed to and destined for either of the ports specitied in see- 
tion 2997,” among which is expressly named the port of Mobile, 
the collector at the port of arrival shall allow the said mer- 
chandise to be shipped immediately to the port of destination, 
-— complying with certain regulations.—See Supplement to 
U. Rev. Stat., vol. 1, p. 545: U. S. Rev. Stat. (1878), p. 
dg gS 2990, 2997. 

It is plain that, under this statute, the duties could not be 
lawfully payable at Mobile, unless the manifest of the import- 
ing vessel showed that the goods were consigned to that port, 
and destined for it. And ‘the same facts must a/so have ap- 
peared from the bill of lading, or else from the invoice. These 
are the absolute requirements of the statute, the importance of 
which is made more apparent, if possible, by the further decla- 
ration, that the consignee is deemed and held to be * the owner” 
of all such imported merchandise, so far as concerns his deal- 
ings with the government in the wg gy of import duties 
under the revenue system.—Rev. Stat. U.S. § 305s. 

The manifest of the ship not only fails to aa that the goods 
were consigned to and destined for the port of Mobile, but 
shows that they were consigned to C. Marshall at New Orleans, 
and destined for that port. The invoice also names Marshall 
as the consignee, and the bill of lading indicates, in effect, the 
same thing. The addendum, in the invoice, of the phrase * for 
transportation to Mobile,” and in the bill of lading, * for 
transhipment to Mobile.” were not inconsistent with the theory 
that Marshall was the legal consignee of the goods, as they 
could be transhipped as well after the payment of custom-dues 
as before. 

It is our opinion, that the duties were properly payable 
at the port of New Orleans, under the provisions of the statutes 
to which we have above referred. For this reason, if the plain- 
tiff’s instructions had been received in time, the goods would 
not have been relieved of liability for such duties at the port 
of entry. These instructions are shown to have been received 
by Marshall, moreover, after the goods were entered for con- 
sumption, and were, therefore, too late to prove available for 
any — 

t is shown to have been the custom of importers in New 
Orleans, to employ brokers to attend to the receipts of imported 
goods, and look after the payment of custom-duties on them, the 
employment being one requiring a suitable degree of skill and 
experience. Marshall was justified, in view of this custom, in 
employing such a broker, and in paying him the usual and rea- 
sonable fee for his services in this particular. Where a mer- 
can‘ile agency is to be executed at a particular place, the prin- 
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cipal, who employs the agent, is presumed to consent that he 
may execnte it, in the absence of particular instructions, accord- 
ing to the generé al custom and usage relating to that kind of 
trade or business, whatever it may be. The Jaw implies that 
he gives his assent for his agent to act as all other similar 
agents, who are honest and dilige nt, are accustomed to do. And 
it is immaterial, as a general rule, whether the principal is in- 
formed as to such enstoms and usages, or not.—-Lawson on 
Usages and Customs, $§ 20, 142-144; 1 Parsons Cont. (6th 
Ed.) 81. [t is on this ‘principle that it was held, in Wad/s v. 
Bailey, 49 N. Y. 464, that a person, who dealt by an agent in 
the New York Stock Exchange, must be presumed to have 
knowledge of its customs, whether he was really cognizant of 
them or not, and that ignorance would not excuse him. 

It has long been settled, that the General Government has a 
specific lien on imported merchandise, for all duties on such 
merchandise.—//arris v. Dennie, 3 Pet. 292 ; Overton on Law 
Liens, $ 656-57. And a common carrier, if he advance such 
charges, in the ordinary course of business, is entitled to be re- 
imbursed therefor, upon every consideration of justice, as well 
as by usage. The authority to carry the goods implies an an- 
thority to advance all reasonable back charges, which constitute 
alien on the goods, and for which they ~ eunld be detained ; 
and such lien is preserved in full force for the benefit of' the 
earrier.— Overton on Law Liens, $$ 140, 135 ; es on Car- 
riers, § 282; 2 Redf. on Railways, p. 160, $13; Knight v. 
The Prov. & Wor. R. R. Co. 9 Amer. & Engl. Railroad Ca- 
ses, 90. 

The action of the government officials at New Orleans, in 
raising the appraised value of the goods, and impos:ng the pen- 
alty authorized by the statute for an under-valuation, must be 
supposed by us to be correct and just, and, therefore, without 
prejudice to the owner. The presumption is, that these officers 
did their duty ; and if it were permissible to show negligence 
on the part of the consignee to sue out an appeal, this could be 
done only by showing that benefit, and not injury, would have 
resulted from it. The evidence not only fails to show this, but 
rather that such appeal would probably have resulted in addi- 
tional expense and delay, without advantage to the owner 

Brokers, in the discharge of their agency, are bound only to 
the exercise of reasonable “skill and diligence, analogously to the 
rule governing attorneys at law and other like agents. So long 
as the y are ouilty of no bad faith, and exercise the same care 
and dilige nce that a prudent man would exercise in the man- 
agement of a like business, they are entitled to reasonable com- 
missions for their services.—Edwards on Factors & Brokers, 
$69; 1 Parsons on Contr. (6th Ed.) 100.* 
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The rulings of the court are, in our opinion, free from error, 
and the judgment is affirmed. 


Shines wv. Steiner. 
Action Jo Damages, by Neller against Purchaser of Cotton. 


1. Sale of goods for cash; payment and delivery.—When goods are 
sold for cash on delivery, payment and delivery are concurrent acts; the 
title does not pass on delivery without payment, unless it is accompa- 
nied with circumstances showing a waiver thereof, and the seller may 
recover the goods so delivered. 

2. Same ; remedy of seller, whether case or assumpsit.—On a sale of 
cotton for cash on delivery, the seller carrying it to a warehouse for stor- 
age, and taking a warehouse receipt in the name of the purchaser, with 
the understanding that, on the return of the receipt, by which the value 
at the agreed price could be ascertained, the money would be at once 
paid; the refusal of the purchaser to pay prevents the consummation of 
the contract, and the seller may reclaim the cotton; and if he elects to 
reclaim it, or brings an action for damages founded on the fraud, he can 
not maintain an action ew coutractu for the agreed price. 


Arreat from the City Court of Montgomery. 

Tried before the Ilon. Tuos. M. Arrineron. 

This action was brought by Emanuel Shines, against Victor 
Steiner and M. Steiner. The complaint contained a single 
count, in these words: “ The plaintiff claims of the defend- 
ants one thousand dollars as damages, for this : that said plaintiff 
was, on, to-wit, the 15th December, 1883, in the city of Mont- 
gowery, in possession and the owner of one bale of lint cotton,” 
the weight, quality and value of which were specitied ; “and said 
defendants then and there contrived and undertook to cheat 
and defraud plaintiff of his said bale of cotton, and, to that end 
and purpose, offered to him a certain price in cash per pound 
for said cotton, which plaintiff agreed to accept ; and thereupon 
said defendants directed plaintiff to take said cotton to a certain 
warehouse for the storage of cotton, known as the ‘Central 
Warehouse’ in the city of Montgomery, and there to store said 
cotton in the name of said defendants, and bring to them the 
receipt fur said cotton, showing the weight of said bale, as is 
usually and customarily done on the purchase of cotton upon 
wagons for cash in said city, as plaintiff’s said cotton then was ; 
and that defendants would then calculate the value of said bale 
of cotton, and pay the same to plaintiff; all of which said 
plaintiff did, and delivered said receipt to defendants, in order 
to complete said settlement for said cotton. But said defend- 
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ants, having thus obtained possession of said cotton, still carry- 
ing out their design to cheat and defraud plaintiff, caused said 
cotton to be at once removed from said warehouse, and stored 
in some other place unknown to plaintiff, and refused to pay 
him for his said cotton, or to return said cotton to him. To 
jlaintiff’s damage one thousand dollars, wherefore he sues.” 

he defendants demurred to the complaint, * becanse it is in 
form an action on the case, and the facts stated show that the 
action should be assumpsit.” The court sustained the demurrer, 
and its judgment is now assigned as error. 

Gunter & Brakey, for appellant. 

R. M. Wintramson, contra. 


CLOPTON, J.—The sole cause of demurrer assigned is, 
that the complaint is in form an action on the case, and the 
facts averred show that the form of action should be asswmpsit. 

Where there is a sale of goods, to be paid for by cash on de- 
livery, payment and delivery are concurrent acts. In such 
ease, payment is a condition precedent to passing title to the 
vendee. If delivery is made without demanding payment, or 
under circumstances showing no expectation of immediate pay- 
ment, the condition is waived, and the title passes; but, if the 
goods are put into the possession of the buyer, on the under- 
standing or agreement that he will pay for them immediately, 
and he fails or refuses to do so, the seller may recover the 
goods.—1 Ben. on Sales, $$ 335, 356. 

The averments of the complaint show, that by the contract of 
sale, the cotton was to be paid for on delivery. Storing it in the 
warehouse, and taking the receipt in the name of the defend- 
ants, were done on the understanding and expectation, that on 
the return of the receipt, by which the value of the cotton 
could be ascertained, the price would be then paid. The de- 
fendants refused to pay for the cotton, and converted it to their 
own use. The sale was executory and conditional, and, by the 
refusal of the defendants to pay, was never consummated. On 
the facts set forth in the complaint, which the demurrer admits 
so far as well pleaded, the plaintiff had the right to reclaim the 
cotton. The plaintiff, having elected to reclaim the cotton, 
can not maintain asswmpsit for the price agreed to be paid. 

The demurrer was improperly sustained. The sufticiency of 
the complaint is not raised by the record, and is not considered. 

Reversed and remanded. 
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Dunlap v. The State. 


horfeiture against Defaulting Suror. 


1. Exemptions from jury service ; repeal of law granting.—Exemption 
from service on juries is granted to particular persons or classes on 
vrounds of public policy, and is always subject to legislative regulation 
or repeal; and when the law granting it is repealed, the right of exemp- 
tion ceases, even in favor of ‘those persons who, by the performance of 
specified services, have earned an exemption under its provisions. 

2. Same; in Mobile.—The special act approved December 9th, 1841, 
incorporating several fire-companies, and exempting the members thereof 
from jury service, was repealed, as to the eri int of such exemptions, by 
the statute approved February 20th, 1883 (: Acts 1882-3, p. 501); and 
exemptions earned under its provisions are on ‘reby taken away. 


Apvrrat from the Cirenit Court of Mobile. 

Tried before the Hon. Wa. E. Clarke. 

The record in this case shows that, at the January term of 
said court, L884, a conditional judgment for S50 was rendered 
in favor of the State, for the use of Mobile county, against 
David R. Dunlap, as a defaulting juror; that said Dunlap ap- 
peared, on a subsequent day of the term, and asked to have the 
forfeiture set aside, claiming exemption from jury service as ¢ 
member of an incorporated fire-company in the city of Mobile, 
after five years active service; that he adduced proof of the 
facts on which his claim of exemption was founded, and which 
were not contested; that the court overruled his claim of 
exemption, and refused to set aside the forfeiture ; and that he 
duly reserved an exce »ption to this action and ruling. A sup- 
plement to the transcript, added by consent, shows that, at the 
June term, 1884, the judgment of the court below was amended, 
on motion of the defendant, by making the conditional judg- 
ment absolute. The refusal to set aside the forfeiture is now 
assigned as error. 

The exemption was claimed under the 4th section of the act 
approved December 9th, 1841, incorporating certain fire-com- 
panies in Mobile, including the company of which said Dunlap 
was a member; which section was in these words: ‘Ske. 4. 
Be it further enacted, that the members of all the companies 
designated in the tirst section of this act shall be exempt, and 
are hereby exempted, from militia duty, road tax, performance 
of jury duty as grand or petit jurors in the Circuit or County 


Courts of Mobile county, so long as they continue to perform 
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the duties of firemen under this act; and chat any member 
who shall have served five consecutive years in any fire-com- 
pany in Mobile, without an intermission of over three months, 
or who shall have been disabled in the performance of daty as 
such, shall be constituted an ‘exempt fireman,’ and as such en- 
titled to all the privileges and immunities of active members of 
the companies.” —Sess. Acts 1841-2, p. 85; Municipal Laws of 
Mobile, 1858, pp. 369-70. 

The court held that the exemption was taken away by the 
provisions of the act approved February, 20, 1883, entitled 
* Anact to regulate the modg of selecting, drawing and impanell- 
ing grand and petit jurors for the county of Mobile ;” the first 
section of which declares, * that all male persons who are resi- 
dents of the county of Mobile, and not under the age of twenty- 
one, nor over the age of sixty-five, are hereby declared to be 
subject to jury duty, with the exception of such persons as are 
expressly relieved from such service by the second section of 
this act.” The second section enumerates the several classes of 
persons who are exempt, but does not mention the members of 
incorporated fire-companies. The third section declares, “ that 
all provisions of any charter, or of any general, special, or local 
law, exempting any person from jury duty in the county of 
Mobile, other than those enumerated in the preceding section, 


are hereby repealed ;* and the last (18th) section further re- 
peals “all laws, general, special, or local, in conflict with the 
provisions of this act.”—Sess. Acts 1882-3, pp. 501-11. 


Overatt & Besror, for appellant.—The appellant performed 
active duties as a fireman, in the incorporated company of which 
he was a member, for the period of time which, by express pro- 
vision contained in the charter of said company, exempted him 
from service as a juror. Ile claims that this charter, and the 
privileges earned under it, are in the nature of a contract, which 
can not be taken away, annulled, impaired, or moditied by the 
State, without the consent of the company and himself; and 
that this charter is in fact still unrepealed, and in full foree. The 
constitutional provision against laws impairing the obligation 
of contracts, which was intended to preserve the inviolability of 
contracts “against that legislative interference which the his- 
torv of governments has shown to be so imminent in view 
of the frequent engendering of popular prejudice, and the 
consequent fluctuations of popular opinion” (Adwards v. Wd- 
liams, 70 Ala. 145), applies to the charters of private cor- 
porations ; and while exemptions from taxation, when conferred 
as mere privileges, may be recalled, when granted on considera- 
tious which have been paid or performed, they are irrevocable. 
Sedgw. Const. Law, 586, and authorities cited in note; L/ome 
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of the Friendless v. Rouse, 8 Wall. 4380; Mills v. Pearson, 
11 Tred. 561; 3 Wall. 51, 73. Bounty laws may be repealed, 
but the bounty can not be taken away from those who, by per- 
formance of the services for which it yas offered, have earned 
it.— People v. Auditor, 9 Mich. 327; tiring v. Kasson, 
16 Cal. 189. The same principle applies to an exemption from 
jury service, as expressly decided in the case of Goodwin, Jn re, 
67 Mo. 637. But the special act of incorporation is, in fact, not 
repealed by the general law regulating juries in Mobile. 
Rawls v. Kennedy, 23 Ala. 240 ; George v. “Skeates, 19 Ala. 738 ; 
Pearce v. Bank, 33 Ala. 693 ; 22 Mich. 322 ; 13 La. Ann. 458: 
People v. Potter, 85 Cal. 110; Smith v. Strong, T Hill, 241. 


Gaytorp B. Crark, F. B. Crark, Jr., and H. Piivays, 
contra.—The duty of serving on juries is one of the incidents 
of citizenship, and can be exacted frem any one at the pleasure 
of the sovereign authority. All exemptions are gratuitous, 
and may be withdrawn at the pleasure of the law-making 
power.— Ex — Seranton, 71 Tl. 161; Bragg v. People, 78 
Ill. 328; Com. v. Bird, 12 Mass. 443. It was within the 
power of the en ‘al Assembly, by the act of Feb. 20th, 
1883, to repeal the former special act; and the express repeal- 
ing clause embraces it.—Dale v. Governor, 3 Stew. 387; Salt 
Co. v. East Saginaw, 13 Wall. 373; Boyd v. Alabama, 94 U. 
S. 645; ey" vw. Mississippi, 101 U.S. 814; Slaughter House 
ease, ALL U.S. 746; He parte Tate, 39 Ala. 270. 


STONE, C. J.—For many centuries, the right of trial by 
jury has been a cherished bulwark of liberty, with all English- 
speaking people. Our revolutionary fathers, when they came 
to form a more perfect union and establish justice, incorpo- 
rated it as one of the canons in the fundamental law. So, each 
of the States composing the Federal Union has given the 
stereotyped phrase a prominent place in its constitution. To 
be tried by his peers, or equals, was the Englishman’s boasted 
right. Hence, in that country, where ofticial caste prevails, 
one of the higher classes could only be tried by jurors belong: 
ing to the same caste with himself. In that country, juries 
were selected and impanelled with due regard to the intelligence 
and good character of its membership. “The illustrious Mans- 
field, while engaged in giving form and definiteness to the 
commercial laws, was wont to have summoned a jury of intel- 
ligent merchants, to aid him in declaring what were and what 
were not sound usages in commercial transactions. 

As early as 1841, “it became manifest to the legislature of this 
State that sufficient care and watchful prudence were not be- 


stowed, in the matter of selecting and drawing juries. It was 
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then enacted that jurors, grand and petit, should be a chosen 
body—a_ class selected for their honesty, impartiality and in- 
tellige nce; men esteemed in the community for their integrity, 
fair character, and sound judgment. And certain named off- 
cers were to make tlie selection from all the resident free- 
holders and householders in the county, within certain specified 
ayes. Such has been our statutory law ever since; and the 
statutes are, or should be, the clearest exponents of the State’s 
policy, upon any subject upon which their voice is heard. 
And why should not juries be a select body?’ They have 
large share in the administration of the law, in the redress of 
grievances, public and private, and in the conservation of good 
order and good morals. Upon their verdicts depends, in creat 
degree, the security of life. liberty and property; an indis- 
pensable condition to a State’s prosperity. The administration 
of trusts, such as these, should be confided only to those who 
have capacity to comprehend, and integrity and moral courage 
to discharge them. 

We have said above, that the officers appointed for the 
service must select jurors from the body of freeholders and 
householders, with certain exceptions. Of course, there are 
exceptions. In the multiform wants and relations of society, 
there are, and must be, members of professions, occupations 
and callings, the very nature of whose duties and services to 
the public forbids that they should be impanelled on juries. 
They are either called to duty at stated times, or subject to be 
called thereto at any moment; and delay in such case would 
defeat the very end and aim of their vocation. Professors and 
teachers of colleges and schools, and railroad employees, are of 
the first class; practicing physicians, certain public officers, 
and, to some extent, active members of fire-companies, doing 
service in cities or towns, are of the latter class. These are 
ministers to the public welfare, and to impanel them on juries, 
whose deliberations will be of uncertain duration, would be to 
imperil and impair their usefulness in their particular vocation. 
The State, in its broad conservation of the public welfare, ex- 
euses them from one public duty, that they may more efficiently 
discharge another. All this is done, however, not as a conees- 
sion, or bounty to one class, but as a means of having every 
public want eared for. The exemption springs out of the ne- 
cessities of the case, and is, in no sense, intended as a bounty 
to the exempted. 

Considering that all men are liable to become, in some form, 
suitors before the courts of the country, and to have their 
rights of person and property passed on by juries, it would 
seem strange that so large a body of the wisest and best citi- 
zens should seek exemption from this service, scarcely less im- 
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portant than that of having a learned and_ incorruptible 
judiciary. Being unwilling to assist in administering justice 
to another, how can it be expected that that other will be less 
selfish, or more patriotic, when the State makes requisition for 
his similar services‘ All men should regard jury service, not 
as a trust to be sought after, but asa duty to the public, to be 
performed wore called on. 

In Green v. The State, 73 Ala. 26, 40, we said, our statute 
“fixes a high standard for qualifications of jurors, grand and 

etit.” They are to be selected from the body of freeholders 
and householders resident in the county, by certain named offi- 
cers. All are not eligible, but only such as, in the opinion of 
the selecting board, “are competent to discharge the duties of 
grand and petit jurors, with honesty, impartiality and intelli- 
gence, and are esteemed in the community for their integrity, 
fair character, and sound judgment.” This duty of selecting 
is a delicate trust, but it should be discharged conscientiously 
and fearlessly. Interests of great magnitude are submitted to 
the arbitrament of juries, and only ‘such persons should be 
chosen for the service, as the selecting ofticers, well-meaning 
men, would be willing to trust with the settlement of their 
own disputes of equal magnitude. Less than this is not a com- 
pliance with the letter or spirit of our statutes. A disregard 
of these high qualifications has tended, and is tending largely, 
to bring the whole system of jury trials into disrepute. 

We have said jury service is a trust, not to be sought after, 
nor declined. This excludes all those, commonly called * pro- 
fessionals,” who loiter about the court-room in the hope they 
will be placed on the jury, and thereby earn the paltry pittance 
our statute allows for jury service. Their very desire, and the 
reason of it, prove their unfitness. 

The appellant in this case claims his exemption from jury 
service, under the act to incorporate the Mobile fire-companies, 
approved December 9th, 1841. He claims, and shows that, 
before he was summoned as a juror, he had served as a fireman 
five consecutive years in one of the said fire-companies ; and 
claims that he is thereby exempted from the * performance of 
jury duty as grand or petit juror, in the Circuit or County 
Court of Mobile county.” Such is the language of that statute, 
and his claim is made good, if the legislature had power to 
grant such exemptions, by irrepealable enactment. This statute 
was expressly repealed, and the exemption taken away, or re- 
voked, by the act approved February 20th, 1883. —Pamph. 
Acts, 501. The question is, had the legislature power to take 
away the exemption, after the appellant had performed the five 
years service, which the former statute had declared should ex- 
empt him from further jury duty. 
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Civil government, or municipal regulation, has shorn natu- 
ral liberty of some of its attributes. _The citizen must surren- 
der some rights and immunities he could claim and assert in an 
unorganized, or natural state, that he may be protected in his 
essential rights in organized government. The surrender of 
the one, is the price he pays for the security and protection of 
the other. Sovereignty is made up of the right the State has, 
and can assert, to demand of its constituent citizenship, that, 
under well-defined regulations and limitations, there shall be 
surrendered up a quantum of its substance and personal ser- 
vice, when demanded for the support, defense, preservation, 
prosperity, and general welfare of the State. On this is founded 
the whole doctrine of eminent domain, taxation, military ser- 
vice, jury service, and some others. Without these indispensa- 
ble attributes of sovereignty, the State must perish. Some of 
them may be classed as the life-bluod of the State, and all of 
them are essential to its prosperity. It is difficult, if not im- 
possible, to formulate an argument, which will authorize one 
General Assembly to barter away any of these vital preroga- 
tives, beyond the power of a succeeding legislature to revoke 
it. Judge Cooley, in his excellent treatise on Constitutional 
Limitations, 383,* uses this forcible language: ‘“ The citizen 
has no vested right in statutory privileges and exemptions. 
Among these may be mentioned exemptions from the perform- 
ance of public duty upon juries, or in the militia, and the like ; 
exemptions of property or person from assessment for purposes 
of taxation ; exemptions of property from being seized on at- 
tachment or execution, or for the payment of taxes ; exemptions 
from highway labor, and the like. All these rest upon reasons 
of public policy, and the laws are changed as the varying cir- 
cumstances seem to require. . . . The fact that a party had 
passed the legal age under an existing law, and performed the 
service demanded by it, could not protect him against further 
ealls, when public policy, or public necessity, was thought to 
require them.” 

tn the case of Bragg v. The People, 78 Ill. 828, we find the 
following language, which we heartily approve: It is impossi- 
ble for the State to protect life, liberty and property, without 
the aid of juries. The system is a vital part of the machinery 
of government. It is the undoubted duty of the legislative 
department to provide for the selection of jurors, in such way 
as shall best subserve the public welfare. Of this, of course, it 
must necessarily be the judge, and may provide that, for the 
time being, certain classes, by reason of what shall be deemed 
sufficient public considerations, shall be exempt; but, to say 
that such exemption shall be perpetual, whatever may be the 
public necessities, would be to authorize one legislature, by un- 
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wise legislation, to tie the hands of its successors, even to the 
extent of destroying the government.”—J/n re Scranton, 74 Ill, 
161; Com. v. Bird, 12 Mass. 443; Salt Co. v. East Saginaw, 
13 Wall. 373; Butchers Union Co. v. Cres. City Co.. 1 U, 
S. 746; Beamish v. The State, 6 Jere Baxter, 530 ; Ex parte 
Rust, 43 Ga. 209; Thompson & Merriam on Juries, § 39; Ze 
parte Tate, 39 Ala. 254; Swindle v. Brooks, 34 Ga. 67; Ex 
parte Mayer, 27 Tex. 715; Boyd v. Alabama, 94 U.S. 645; 
Stone v. Mississippi, 101 U. S. 814; Dale v. Governor, 3 
Stew. 387. 

There is a rule of construction, that where two statutes are 
irreconcilably repugnant to each other, the later enactment re- 
peals the former by implication, to the extent they are repug- 
nant. There is also a well recognized exception to this rule, 
where one of the statutes is general, and the other special. A 
general statute, repugnant to an older special statute, does not 
repeal it by implication. This rule, however, has no appliea- 
tion to the present suit, for there is no question of repeal by 
implication raised by this record. The later statute, which ex- 
pressly relates to Mobile county, repeals, in terms, “all laws, 
general, special or local,” in conflict with its provisions, so far as 
Mobile county is concerned. 

There is nothing in the argument that the exemption prom- 
ised in the act of 1841 constituted a contract, which a subse- 
quent legislature could not repeal. 

The judgment of the Cireuit Court is aftirmed. 


Guice v. Thornton. 
Action against Partner, on Promissory Note of Partnership. 


1. Action against partnership, on contract of partner.—If one partner 
borrows money, or purchases goods, on his own individual credit alone, 
the subsequent application of such money or goods to the uses of the 
partnership does not give the creditor an action against it. 

2. Parol evidence; admissibility to show conditional delivery of note, or 
want of consideration.—Parol evidence is not admissible, in an action on 
a bond or note, to show that the instrument was delivered to the payee 
(or obligee) himself as an escrow, to take effect upon a condition ; nor is 
it admissible, in the absence of fraud or mistake, to show a delivery to 
the payee (or obligee) upon the condition that it was not to have any 
binding force at all; but such evidence is always admissible to show the 
want of consideration of the instrument sued on, ‘‘ unless in the case of 
negotiable instruments in the hands of an innocent purchaser, or of a 
sealed instrument, which at common law, though not now under our 
statute, was conclusive evidence of a sufficient consideration.’’ 
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3. Articles of partnership; admissibility as evidence in action against 
partner.—In an action on a promissory note signed in the partnership 
name, against one sought to be charged as a partner, the fact of partner- 
ship being disputed, the written articles of partnership are competent 
evidence to prove the fact of partnership; but its recitals or stipulations 
as to the special powers or duties of the partners, not bearing on the 
execution of the note sued on, are not admissible. 

4. Evidence admissible for one purpose only.—When evidence is offered 
which is competent and admissible for one purpose only, it can not be 
excluded from the jury on motion, but a charge should be asked limiting 
its scope. 

5. Secondary evidence of writing; handwriting of absent witness. 
When one of the subscribing witnesses to a written instrument is absent 
from the State, it is proper to prove his handwriting, as secondary evi- 
dence of the execution of the instrument. 

6. Plea of non est factum ; burden of proof.—When non est factum is 
pleaded, with other pleas, in defense of an action on a promissory note 
signed the name of a partnership, seeking to charge the defendant as a 
partner, the onus is on the plaintiff to show the existence of the partner- 
ship, and the execution of the note by authority of one or more of the 
partners (Code, § 3036); and this proof being adduced, the onus is 
shifted to the defendant to establish any defense admissible under his 
pleas. 

7. Partnership note for partner's individual debt ; burden of proof. 
When money is borrowed by one partner on his own individual credit, 
the subsequent execution of a note for it in the partnership name, with- 
out the consent of the other partners, is a fraud onthe partnership; and 
the onus is on the creditor to show their assent. 

8. Commencement of partnership.—When no other time is specified in 
the articles for the commencement of the partnership, it will be presumed 
to date from the execution thereof, unless this presumption is rebutted 
by the terms of the instrument itself; and the authority of each partner 
to bind the others, within the scope of the partnership business, dates 
from that time. 


Aprreat from the Cirenit Court of Barbour. 

Tried before the Hon. H. D. Crayroy. 

This action was bronght by Jason G. Guice, against Jonathan 
M. Thornton, “one of the late firm of Thornton & Locke ;” 
was commenced on the 10th June, 1851, and was founded on 
a promissory note for $2,000; which note was dated April 3d, 
1875, payable to the order of the plaintiff six months after 
date, and signed * Thornton & Locke, per W. I. Locke.” The 
defendant pleaded, “in short by consent,” the general issue, 
the statute of frauds, the want of consideration, and failure of 
consideration ; and also a special plea of non est factum, 
verified by aftidavit, alleging that “said note was not executed 
by him, nor by any one authorized to bind him in the premises ; 
that said note was executed by W. H. Locke, who, at the time 
the same was exeented by him, was not authorized to bind this 
defendant ; that said note was in fact executed by said Locke 
two or three weeks after the same purports to have been exe- 
cuted, and was given and executed as aforesaid without any 
consideration moving from plaintiff to defendant.” Issue was 
joined on all of these pleas. 
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On the trial, as appears from the bill of exceptions, the 
plaintiff read in evidence the note sued on, and then testified 
as a witness in his own behalf, as follows: “That said note was 
executed by Wm. H. Locke, for Thornton & Locke, on the day 
the same bears date, and was given for $2,000 then loaned by 
plaintiff to said firm; that said firm was composed of defend- 
ant and Mrs. Ann J. Locke, the wife of said Wm. H. Locke; 
that said W. H. Locke had previously applied to him (plaintiff) 
to borrow money on his own account, but plaintiff had always 
refused ; that he then informed plaintiff that his wife and said 
defendant were about to form a partnership, and go into the 
mercantile business in Eufaula, and inquired if plaintiff would 
lend said money on said firm note; that he (plaintiff) consented 
to do so, but, before parting with said money, sought out de- 
fendant in Eufaula, and inquired of him whether said Locke 
had authority to borrow said money on the credit of said firm, 
and defendant informed him that said Locke did have said 
authority ; that said Locke also exhibited to him, at the time 
he went for said money, a power of attorney authorizing him 
to sign the firm name of Thornton & Locke, and to manage 
and control the business of said firm just as a partner might 
do. Plaintiff offered evidence, also, tending to show that said 
$2,000 was paid by him directly to defendant, who said that 
said note was all right, and binding on said firm; and that de- 
fendant had, at various other times, promised to pay the same.” 

“The defendant then testified, asa witness for himself, that 
he never signed said note, nor authorized any one else to sign 
said note on the day the same bears date; that he did forma 
partnership on that day with Mrs. Ann J. Locke; that each 
partner was to put in $2,000; that he borrowed $1,000 on his 
own account, from John McNab in Eufaula, and put it in said 
business, and put in the other thousand dollars in the fall of 
that year; that he received $2,000 from Wm. H. Locke, as his 
wife’s part of the capital in said business ; that said Locke got 
this money from Guice (plaintiff), and he (witness) did not 
authorize him to borrow said money on the credit of said firm, 
or to give a partnership note therefor; that he (witness) went 
to New York, taking with him said $3,000, and purchased a 
stock of goods for said firm; and that, after his return, he did 
authorize said W. H Locke to give plaintiff a note in the part- 
nership name for said $2,000, which said Locke had borrowed 
from plaintiff, and in substitution of said Locke’s debt to 
plaintiff. Being asked, by his attorneys, what he meant by 
substitution, witness explained, that it was agreed between him 
and said W. H. Locke, for fear the New York creditors of said 
Locke might attach the goods of the new firm for his debts, 
said Locke should go to plaintiff, so inform him, and give a firm 
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note signed by Thornton & Locke; that the matter should 
stand in this shape, until the danger from this source was over, 
and then the note so signed was to be given back ; that plain- 
tiff was not to release said debt on W. H. Locke, nor_in any 
way change it by this arrangement ; that plaintiff agreed to this, 
and it was accordingly done. Defendant testified, also, that 
said W. H. Locke, who is now dead, testified, on the former 
trial of this cause, that he borrowed said $2,000 from plaintiff 
in his own name, for his wife, without any surety, and plaintiff 
gave him a check on his bank for the money, on which he re- 
ceived the money in exchange on New York ; and that said 
Locke further testitied that, after defendant’s return from New 
York, pursuant to authority and instructions from defendant, 
he executed to plaintiff the note in the firm name here sued on, 
but with the understanding between him and plaintiff that the 
debt was to continue to be the debt of said Locke alone, and 
that said firm should not be in fact liable to plaintiff for said 
debt. To this evidence the plaintiff objected, and moved the 
court to exclude it from the jury, because it varied or changed 
said written contract; which motion was overruled by the 
court, and plaintiff excepted. The defendant further testi- 
tied, also, that he so authorized and instructed said Locke to 
execute said note in the tirm name, because he found out, while 
in New York, that said Locke was in debt there, and he was 
afraid that his creditors might attach the goods of Thornton & 
Locke; and that this information was communicated to plain- 
tiff, who thereupon consented to said arrangement, as above 
stated. To this testimony, as to the defendant’s reasons for 
authorizing said Locke to execute said note in the firm name, 
the plaintiff objected, and moved the court to exclude it from 
the jury ;” and he excepted to the overruling of his objection. 

The defendant then offered in evidence the articles of part- 
nership between himself and Mrs. Locke, which, as copied in 
the transcript, were, dated April 3d, 1875, were signed by both 
of said partners, and attested by R. D. Locke and W. H. Pat- 
terson as subscribing witnesses. ‘ W. H. Patterson then testi- 
fied, in behalf of the defendant, that he saw Mrs. Locke sign 
said articles of partnership, at. her home, on or about the day 
the same bears date, and signed his name thereto as a witness 
to her signature, and that said J. M. Thornton was not present 
at that time, nor did witness see him sign said paper. G. L. 
Comer, another witness for defendant, then testified, that R. 
D. Locke, the other subscribing witness, was and is a non-resi- 
dent of Alabama; that he (witness) had seen said Locke write, 
and knew his handwriting, and that his signature as a witness 
to said articles of partnership is genuine. Plaintiff moved the 
court to exclude said paper as evidence, because the execution 
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thereof was not properly proved, and because the same was 

illegal and inadmissible as evidence ;” and he duly excepted to 

the overruling of said motions. 

On this evidence, the court gave the following charges to 
the jury, on the request of the defendant: 

“1. If the jury believe, from the evidence in this case, 
that Mrs. Ann J. Locke and the defendant, on the 3d April, 
1875, agreed to enter into a partnership under the name of 
Thornton & Locke, each to contribute $2,000 as his or her share, 
and either or each borrowed the money from other parties, 
then each is liable alone for his share to the person from whom 
it was borrowed, and no partnership arises until the two said 
shares are brought together, and mixed up in one common 
venture; and Thornton is not liable on the note sued on, unless 
he agreed tliat Locke should execute the note in the firm name 
for the purpose of binding said firm. And if the jury further 
believe, from the evidence, that Thornton only consented that 
Locke should give said note in the firm name for the purpose 
of keeping the individual creditors of W. H. Locke from mak- 
ing the goods of Thornton & Locke liable for his debts, and 
not for the purpose of binding himself or said firm, and 
plaintiff took said note with knowledge of these facts, then 
plaintiff can not recover in this action.” 

(The second charge was in the same language as thie first, 
but omitted the last sentence.) 

“3. Before the plaintiff can recover in this action, he must 
prove to the satisfaction of the jury that the defendant signed 
the note himself, or authorized W. H. Locke to sign it; and if, 
from the whole evidence in the case, this question is so uncer- 
tain that the jury can not say they are satisfied that the de- 
fendant authorized said Locke to sign said note, they must find 
for the defendant. 

“4. In this case, the plaintiff sues on a note, and the de 
fendant pleads, under oath, that he did not sign said note, nor 
authorize any one else to sign it for him. Under this state of 
the pleadings, the law says that the plaintiff must satisfy the 
jury, from the evidence, that the defendant either signed said 
note himself, or authorized W. H. Locke to sign it for him; 
and if, from the evidence, the jury are not satisfied that the 
defendant signed the note, or authorized Locke to sign it for 
him, then they must find a verdict for the defendant.” 

The plaintiff excepted to each of these charges, and he now 
assigus them as error, together with the several rulings on evi- 
dence to which, as above stated, he reserved exceptions. 


Jxo. M. McKreroy, and Pucn & Merrixt, for appellant. 
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H. R. Suorrer, G. L. Comer, and H. D. Crayron, Jr., 
contra.—(1.) W. H. Locke was merely the agent of Thornton 
& Locke, and plaintiff, dealing with him as such agent, was 
bound to know the extent of his anthority.— Burks v. Hubbard, 
69 Ala. 379; Cummins v. Beaumont, 68 Ala. 204. If the 
agent, in the execution and delivery of the note, exceeded his 
authority, the principal was not bound by it; and when sued 
on the note, he had a right to show the limitation upon the 
agent’s authority. —/%sher v. Camphell, 9 Porter, 210; Cow v. 
Robinson, 2 Stew. & P. 91; Wait’s Ac. & Defenses, vol. 1, p. 
240, $5. (2.) The pleas assailed the validity of the note, and 
denied its consideration ; and the parol evidence as to the agree- 
ment and understanding between Locke and the plaintiff, at 
the time it was executed and delivered, was admissible on these 
issues. —S/monton v. Steele, 1 Ala. 357; Murechie v. Cook, 1 
Ala. 41; Litehpeld v. Falconer, 2 Ala. 280; Patton v. Gilmer, 
42 Ala. 548; Newton v. Jackson, 23 Ala. 335; McNair v. 
Cooper, + Ala. 660; Honeycut v. Strother, 2 Ala. 135; Smith 
v. Brooks, 18 Geo, 440; 44 Ala. 616, 48; 10 Amer. Rep. 260. 
(3.) The partnership agreement was relevant and competent 
evidence under the issues joined, and its execution was properly 
proved.-- Barringer v. Sneed, 3 Stew. 201; 1 Brick. Dig. 835, 


§ 742. 





SOMERVILLE, J.—Where one partner borrows money, or 
purchases goods, upon his own individual credit, and afterwards 
applies such money or goods to the uses of the partnership, the 
rule is, that the ereditor can not, for this reason, have an action 
against the firm. Such is the rule, at least, where the credit is 
given exclusively to the partner borrowing the money, or mak- 
ing the purchase, and no part of the credit is extended to the 
other members of the firm. The question, in such cases, is, to 
whom was the credit given ; and the solution of this question is 
usually for the determination of the jury.—Clark v. Taylor 
ce Co., 68 Ala. 453; Parsons on Part. 105 * ; Smith v. Durrett, 
2 Am. Dee. 714. 

If the plaintiff, in making a loan of the money in controversy, 
extended no credit to the defendant, Thornton, or to the firm 
of Thornton & Locke, but only to Mrs. Locke, or Wm. H. 
Locke, it is obvious that no liability would be created, either 
against the defendant, or the firm, by the mere fact that the 
money afterwards went to the uses of the firm. 

The foregoing principle is especially important in view of 
the defense set up in this case, that the note sued on, although 
it may have been executed by consent of the defendant, was 
void for want of any valid legal consideration. This defense is 
based upon the theory, that the loan was originally made to 
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Mrs. Locke, and exclusively on her credit, and that the note of 
the partnership was afterwards executed, by defendant’s con- 
sent, for the same debt, and delivered to the plaintiff, not in 
satisfaction of Mrs. Locke's debt, but upon certain terms and 
conditions, which are sought to be proved by oral evidence, and 
which, it is insisted, destroyed its binding force. 

The principal question in the case is raised on the ruling of 
the court admitting the téstimony of the defendant, as to an 
alleged agreement attending the delivery of the note to the 
plaintiff, Guice. It is insisted by the appellant, that this oral 
proof was inadmissible, because it tended to vary the legal effect 
of a written instrument, by incorporating in it certain terms, 
conditions and limitations, of which the instrument should be 
required to speak for itself. On the other hand, it is argued 
by the appellee, that the testimony in question was competent 
to show a total absence of consideration in the note. 

It is our opinion, that the latter view is correct, and that the 
evidence was competent to show a want of consideration. It 
is true that certain portions of this evidence were objectionable, 
and might have been excluded, if separately objected to, so far 
as it tended to prove a delivery of the note to the payee, upon 
the oral understanding that the makers should not be bound. 
Parol evidence is not admissible, to show the delivery of a note 
or bond to the payee or obligee as an escrow, to take effect upon 
a condition. This proof is admissible, only where the delivery 
is made to a stranger.—Firemen’s Ins. Co. v. McMillan, 
29 Ala. 147. Much less is such evidence admissible, in the 
absence of fraud or mistake, to show that the instrument was 
delivered to the payee upon the condition that it was not to 
have any binding force at all.— Williams v. Higgins, 69 Ala. 
517. 

3ut the want of consideration may always be proved to 
destroy the binding efficacy of a written agreement or promise, 
unless in the case of negotiable instruments in the hands of an 
innocent purchaser, or of a sealed instrument, which, at common 
law, although not so now under our statute, was conclusive evi- 
dence of a sufficient consideration. 

The testimony of the defendant, to which objection was 
taken, tended to show that the note sued on was not given in 
satisfaction or payment of Mrs. Locke’s previous indebtedness 
to plaintiff, nor by way of extension of it, nor upon any other 
consideration. The fear that the creditors of Locke might at- 
tach the goods of the partnership for Locke’s debts, may have 
constituted the motive for executing the note in suit, but it 
obviously constituted no legal consideration for a promise to 
pay Locke’s debts. 

The articles of copartnership between the defendant and 
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Mrs. Locke were admissible, in proof of the existence of such 
copartnership, which was one of the issues in the ease. It was 
not competent to prove any of its own recitals, however, as to 
the special powers or duties of the partners, not bearing upon 
the execution of the note in controversy. Its scope, as evidence, 
should have been limited by requesting the proper charges to 
the jury. 

One of the subscribing witnesses to this document being 
shown to be absent from the State, it was competent to intro- 
duce secondary evidence of its execution by proving the hand- 
writing of such absent attesting witness.— Allred v. Elliott, 
71 Ala. 224; 1 Greenl. Ev. § 572. 

The plea of non est factum, interposed by the defendant, 
operated, under our statute, to cast the burden of proof upon 
the plaintiff, to show the existence of the partnership, and the 
execution of the note, in the partnership name, by authority of 
one or more of the partners..—Code, 1876, § 3036. Upon this 
proof being made by the plaintiff, a prima facie liability was 
established against the partnership, which again shifted the 
burden of proof on the defendant to establish any defense 
which was admissible under his pleas.—/emison v. Dearing, 
41 Ala. 283. 

If the money was origina'ly loaned on the exclusive credit 
of Mrs. Locke, or of her husband, it would be a fraud on the 
partnership to execute for such debt the firm obligation, with- 
out the consent of the defendant, Thornton, although it was done 
upon a good and sufficient consideration. And the rule in this 
country is settled to be, that, where the note of the firm is given, 
even in discharge of the separate debt of one of the partners, 
the onus is on the holder, or creditor, to repel the presumption 
of fraud, by showing the consent of the other partners to the 
transaction.—Story on Part. (7th Ed.), § 133; Parsons on Part. 
111%, et seg. 

The foregoing rules do not seem to be violated by any of the 
rulings of the court. 

The first and second charges given at the request of the de- 
fendant, however, were erroneous in one particular. They 
both assume it to be true, that no partnership arises, such as 
would authorize one partner to bind the other by implied au- 
thority, unless the assets furnished by each are brought to- 
gether and mixed up as joint property in one common venture. 
The rule is, that each partner can lawfully bind the others, 
within the proper scope of the partnership business, from the 
commencement of such partnership, which is the date of the 
agreement to constitute the firm iz prasenti. If no other time’ 
is fixed by the articles, it will be presumed to date from the 
time of the execution of the instrument, unless this presumption 
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is rebutted by the terms of the instrument itself.—Story on 
Part. § 194; Collier on Part. 140; Williams v. Jones, 5 B. 
& C. 108, 

For this error, the judgment of the Cireuit Court is reversed, 
and the cause remanded. 


Watts v. Eufaula National Bank. 


Bill in Equity by Creditors, to enforce Mortgage as General 


Assignment. 


1. Waiver of answer on oath.—When an answer on oath is waived by 
the complainant (Code, § 3762), the answer is regarded as mere pleading, 
and is entitled to no more weight as evidence than the bill. 

2. Mortgage declared general assignment, at instance of ereditors.—A 
mortgage executed by an insolvent debtor, for the protection and indem- 
nity of his sureties on official bonds, will be declared and enforced as a 
general assignment (Code, § 2126), at the instance of his other creditors, 
when it conveys all of his property; but, as to property conveyed by it 
bel. nging to his wife, who joined with him in its execution, such credi- 
tors have no right to relief. 

3. Subrogation of surety to rights and remedies of creditor.—The doe- 
trine is firmly established in equity jurisprudence, and is founded on 
substantial and fundamental principles of right and justice, that a surety, 
paying the debt of his principal, is entitled to be subrogated to all the 
securities, rights and remedies, which the creditor himself had and 
might have enforced for the payment of the debt; and since the statutory 
enlargement of the principle (Code, § 3418), this court has been liberal 
in its application of the doctrine in favor of the surety. 

4. Official bond of probate judge; operating as lien on his property; not 
retroactive.—By express statutory provision (Code, ? 167), the official 
bond of a judge of probate, and of other officers named, is declared a lien 
on his property from the date of its execution; and effect is to be given 
to this lien as if it were expressly declared as a stipulation in the bond 
itself, though it can only be enforced in a court of equity ; but the statute 
is not retroactive in terms, nor could it have been made applicable to 
bonds executed before its passage. 

5. Same; what sureties, asking to be subrogated, must show.—Sureties 
on the official bond of a judge of probate, having paid the defalcation of 
their prine ipal, and seeking to be subrogated to the statutory rights and 
lien of the State and other creditors whose debts they have paid, must 
allege and prove the particular facts which show their right of subroga- 
tion, and the extent of it; and where two official bonds were executed, 
one before and one ofter the enactment of the statute declaring the lien, 
and the sureties on both bonds unite in claiming subrogation, not dis- 
criminating between the defaults committed before and those committed 
after the enactment of the statute, nor stating the facts from which their 
respective liabilities and rights can be ascertained, their claim to relief is 
not established. 

6. Surety’s right of subrogation; depends on what.—To perfect the 
surety’s right of subrogation, it is not necessary that, at the time of pay- 
ing the debt, he should do some act signifying his election and acceptance 
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of the right. The fact of suretyship, payment of the debt by the surety, 
and a lien or security held by the creditor for the payment of the debt, 
without more, generally create the right; and it continues until lost 
by /uches, or until the surety does some act which amounts to a waiver. 

‘7. Same; wairer of.—The right of subrogation, being an equity which 
springs from the relation between the parties, may be asserted or waived 
by the surety, for whose benefit itis raised; and it is waived by any posi- 
tive act on his part, at the time of making the payment, or subsequent 
thereto, which is inconsistent with the right of subrogation,—as by his 
acceptance of an independent security, which is not cumulative merely. 

8. Saume.—A defaulting public officer having executed a mortgage for 
the indemnity and protection of his sureties on two official bonds, con- 
veying to them all of his own property, and also property belonging to 
his wife, who joined with him in its execution; the acceptance of such 
mortgage by the sureties on the second bond, which alone operated a lien 
on his property (Code, § 167), is a waiver of their right to be subrogated 
to this lien, as against other creditors seeking to have the mortgage de- 
clared a general assignment. 

9. Election between inconsistent rights.—A creditor or surety, who is 
provided for by a mortgage or assignment executed by his debtor, can 
not assert rights both under and against the convevance, but must elect 
which he will accept; and his acceptance of the convevance operates as 
a waiver of any independent rights inconsistent with its provisions. 

10. Cross-bill; when neee ssary.—When a creditor files a bill, assert- 
ing a distinct, independent and superior lien or right on property on 
which another creditor also has a lien, a surety, having paid the debt of 
the latter, may set up his right of subrogation by answer, it being merely 
defensive; but, where the bill is filed by general creditors, asking to 
have a mortgage declared a general assignment, and the mortgagees seek 
affirmative relief in marshaling the assets, a cross-bill ig necessary. 


Aprrar from the Chancery Court of Barbour, 

Heard before the Hon. Joun A. Fosrer. 

The bill in this ease was filed on the 19th December, 1882, 
by Thomas I]. Watts and others, as creditors of Wiley E. Jones, 
on behalf of themselves and all other creditors who might make 
themselves parties and contribute to the expenses of the suit, 
against the said Wiley E. Jones, the Eufaula National Bank, 
8. H. Dent and others; and songht to have a mortgage. which 
the said Jones had executed to said Dent and others, declared 
a general assignment, enuring to the benefit of all his cred- 
itors equally. The mortgage, a copy of which was made an 
exhibit to the bill, purported to convey all the property belong- 
ing to said Jones, and also certain property belonging to his 
wife, who joined with him in its execution ; and to be given 
for the protection and indemnity of the mortgagces, as sureties 
on the ofticial bonds of said Jones as probate judge of Barbour 
county, on account of his defaleations in his official capacity ; 
“provided the said sureties should. borrow and secure the 
amount of $13,624.95, by the execution of promissory notes 
hereinafter described, said moneys to be used in the payment 
and satisfaction of the sum ascertained to be due to the State 
of Alabama, and for the other moneys for which said Jones is 
liable as such judge of probate.” The notes, as described, were 
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three in number, maturing on the first days of November and 
December, 1882, and the first day of January, 1883; and it 
was recited that some of the sureties had already signed them, 
and borrowed the money on them; while it was provided that 
the mortgage “is and shall be for the mutual benefit of all the 
sureties of said Jones on his'said official bonds, who have al- 
ready signed, or may hereafter sign and become liable on said 
notes.” After the defendants had answered, claiming a right 
of subrogation to the lien declared by statute (Code, § 167), 
to the amount of the defaleations of said Jones which they had 
paid, the bill was amended by striking out the names of all the 
complainants except Thomas H. Watts; and his deposition was 
taken, proving his debt. The cause was submitted, on the part 
ot the complainant, “on the bill, exhibits, answers, and deposi- 
tion of Thomas H. Watts ;” and on the part of the defendants, 
“on the bill, exhibits, and answers.” The chancellor sustained 
the defendants’ claim to the right of subrogation, and dismissed 
the bill; and his decree is now assigned as error. 


Warts & Son, and J. M. White, for appellant. 
McKurroy & Comer, contra. 


CLOPTON, J.—Wiley Jones was, in 1874, elected judge 
of probate of Barbour county, and re-elected in 1880. While 
discharging the duties of his office under these elections, he 
was found to be a defaulter to a large amount, for moneys col- 
lected by him on account of licenses issued under the revenue 
law, and also in arrears to different persons for moneys received 
in his official capacity. The State having commenced suit 
against him and his sureties on his official bonds, an arrange- 
ment was made, about May 30th, 1882, between Jones and 
some of his sureties, by which the sureties borrowed and ob- 
tained money on three several notes made by them, for the ag- 
gregate sum of $13,624.95, for the purpose of paying the de- 
faleations of Jones; and Jones and his wife executed to them, 
for their security and indemnity, a mortgage on their property, 
real and personal. 

The bill was brought originally by several creditors of Jones, 
to have the mortgage declared, under the statute, a general as- 
signment, and to have decreed fraudulent the conveyances to 
Mrs. Jones of the property claimed and mortgaged by her. An- 
swers under oath were waived. During the progress of the 
case, the bill was amended by striking out all the complainants 
as parties, except the appellant. No evidence was taken, other 
than the deposition of appellant, to establish his demand 


against Jones; and the submission in all other respects was, 
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practically, on bill and answer. In such cases, the answer, oath 
thereto being waived, is entitled to no more weight as evi- 
dence than the bill; and as to matters in respect to which no 
evidence is offered, it is regarded as mere pleading.—Code, § 
3762; Zelnicker v. Brigham, 74 Ala. 598. 

The case may be cleared of any complication arising from 
the conveyances to Mrs Jones. The allegations of the bill 
touching their fraudulent character are denied by the answer, 
and they are unproved. Had it been shown that they were 
voluntary, as alleged, and that the claim of appellant was ex- 
isting at the time they were made, the mortgagees would be 
protected, as innocent purchasers for value, unless it were fur- 
ther shown that they had notice of their taint, The recited 
consideration of the conveyance does not appear, and we may 
dismiss this aspect and purpose of the bill from further con- 
sideration. This leaves, as the material question to be consid- 
ered, whether the sureties on the official bonds of Jones, being 
the mortgagees, can successfully interpose, by answer, the right 
of subrogation, as a defense to the title of complainant to have 
the mortgage declared a general assignment ¢ 

The debt of the complainant having been proved; the bill 
alleging the execution of the mortgage, and making a copy 
an exhibit; the answer admitting its execution, and the cor- 
rectness of the exhibit; and the mortgage stating, on its face, 
that the intent and purpose are to embrace all the estate of 
Jones in any property which he may have, own, or possess in 
his own right; it is manifest that complainant is entitled to 
have the mortgage declared a general assignment, under sec- 
tion 2126 of Code, as to the individual property of Jones, un- 
less his right is avoided and defeated by the sureties’ right of 
subrogation, as set up in this case—Danner v. Brewer, 69 
Ala. 191. It is equally clear that, Mrs. Jones not being a 
debtor to complainant, he has no title to have any lien declared 
in his favor, on the property belonging to her, and conveyed 
by the mortgage. 

No doctrine of equity jurisprudence is more firmly estab- 
lished, or founded on more substantial and fundamental prin- 
ciples of right and justice, than the rule which subrogates a 
surety, who has paid the debt of his principal, to all the rights, 
remedies, and securities held or acquired by the creditor against 
the person or property of the principal debtor, with the same 
rights to resort to them that the creditor would have had, if 
the surety had not paid the debt. The rule rests on the supe- 
rior equity of the surety to be reimbursed out of any fund to 
which the creditor could have resorted, in the first instance, for 
his relief, and upon the natural equity, that the person prima- 
rily bound shall pay the debt. Until altered by statute, this 
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conrt followed the rule established by Lord Eldon in Copis », 
Middleton (1 T. & R. 229), which restricted the right of sub- 
rogation to the independent collateral securities held by the cred- 
itor for the payment of the debt, holding that the debt itself 
was extinguished. - Whether the rule, thus followed, was log- 
ical or just, it is unnecessary now to discuss. Since its statu- 
tory alteration, this court has been liberal in the amplified and 
beneticial application of the right to subrogation, when there 
are no intervening and conflicting rights of third persons. of 
superior or equal equity. ‘When the sureties on the official 
bonds of the judge of probate paid his defaleations, they hada 
right to be substituted in the stead of the State, and the per- 
sous to whom he was in arrears, and entitled to enforce, for 
their protection and repayment, all the liens and remedies 
held by the State and such persons to secure the performance 
of his official bonds.— Anighton v. Curry, 62 Ala. 404. 

Until the passage of the act of March 17, 1875 (Acts 18#4- 
75, p. 50), the bond of, the judge of probate was not a lien on 
his property. In Anighton v. Curry, supra, it is said: * The 
statute subjecting the property of a tax-collector to a lien, at- 
taching on the execution of his official bond, is of the same 
dignity it would be if in express words it was written as a stip- 
ulation of the bond. If so written, the bond would repeat and 
declare its legal effect and operation. And if so written in 
the absence of the statute, it would operate as an equitable 
mortgage, and as sucha court of equity would enforce it.” The 
lien, attached to the bond of the judge of probate, is a lien by 
contract, and operates as a mortgage would to a mortgagee, 
with the exception that it can be carried into effect, as a spe- 
cific lien, only in a court of equity.— Dallas County v. Tim- 
berlake, 54 Ala. 403. The act, making the bond of the judge 
of probate a lien, does not purport to be retroactive; and if 
such effect had been attempted by the legislature, it would 
have been inoperative, there being no legislative authority to 
incorporate a term or condition in a contract made and com- 
pleted. It follows, that neither the State nor any person had 
a lien for any defaults of Jones committed under any official 
bond executed by him prior to March 17, 1875; and there was 
no lien, security, or priority, to which the sureties can be sub- 
rogated on the payment of such defaults, unless it were shown 
that the moneys received by him, while acting under the for- 
mer bond, were unconverted at the time of the execution of a 
bond after the passage of the act; and then the right of sub- 
rogation would extend only to the sureties on such subsequent 
bond, and on payment by them. 

Before a court of equity can decree subrogation, the facts on 


which it arises must be distinctly and appropriately alleged and 
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shown. Subrogation is a creature of equity, born of the rela- 
tion between surety and principal, and is not a matter of con- 
tract. Neither by the bill, nor by the answer, is the court in- 
formed how many bonds were executed, when they were sev- 
erally executed, who were the sureties on the respective bonds, 
under what bond or bonds the defaults were committed, or the 
amount of default under each bond. Sutticient facts are not 
furnished to enable the court to ascertain what sureties are en- 
titled to subrogation, and the extent of the right. 

We can not assent to the proposition, insisted on by appel- 
lant, that the surety must do some act, at the time of payment, 
signifying his election and acceptance of the right of subroga- 
tion. Suretyship, payment of the debt by the surety, and a 
lien held by the creditor for the payment of the debt, gener- 
ally, 7pso,, fucto, create the right, which continues until lost by 
laches, or until the surety does sumething that amounts to a 
waiver. Whether it is an equity, which the surety may waive or 
assert at his option, or a lien attaching at the time of payment, 
without respect to intention, is said to be a controverted ques- 
tion. It has been held, that the expiration of six years from 
the time of payment is a sufficient answer to a claim of subro- 
gation, that being the time required to bar an action for money 
paid fur and at the instance ‘of another.—Fink v. Mahaffy, 8 
Watts, 384 On reason, however, it seems that the surety 
should be allowed the same time, in which to enforce the lien 
or security, that the law would have allowed to the creditor, to 
whose rights and remedies he succeeds. 

Subrogation, being an equity springing from the relation be- 
tween the parties, and created and enforced for the benefit and 
protection of the one in whose favor it is originated, may be 
asserted or waived at pleasure. It may be that it isa question 
of intention, with the presumption that the surety intends to 
keep the debt alive, and claim the right of subrogation ; but, if 
it clearly appears that the intention was to satisfy and extinguish 
the debt or demand, not only as to the creditor, but as between 
the surety and the — ipal debtor, the right of subrogation is 
waived.— /louston v. Br. Bank at Huntsville, 25 Ala. 2 250; 
Croft v. Moore, 9 Watts, 451. Any positive act done by the 
surety, at the time of or subsequent to payment, inconsis- 
tent with the enforcement of the right, will be considered as a 
waiver. Accepting an independent security, which is not eu- 
mulative merely, and the enforcement of w hich is not consistent, 
and can not be concurrent with the enforcement of the right 
of subrogation, = and defeats the latter right. “In 
Cooper v. Jenkins, 32 Beav. 337, where two persons, one being 
tenant for life of two lots of land, and the other entitled in 
remainder, mortgaged one of them to a third person for the 
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debt of the remainder-man, who alone covenanted to pay, and 
the tenant for life took from the remainder-man a contem- 
poraneous deed to the other lot to indemnify him as surety, it 
was said: “If a surety pay off the mortgage, he is entitled to 
the benefit of all the securities. But here, the plaintiff has con- 
tracted with the mortgagor, for whom he is surety, that he 
should receive a particular species of indemnity, if he pays off 
any part of the principal or interest of the mortgage. That 
indemnity he is entitled to, but not to the benefit of the mort- 
gage paid off.” 

The mortgage executed by Jones and his wife to his sureties 
recites, substantially, that Jones and his wife, being desirous of 
securing his sureties, and saving them harmless, have agreed to 
execute the mortgage for that purpose, provided the sureties 
should borrow the amount $13,624..5 by the execution of 
promissory notes; the amount thus borrowed to be used in the 
payment and satisfaction of the sum ascertained to be due to 
the State, and of the other moneys for which Jones was liable 
as judge of probate; that three several notes, for variant 
amounts, and payable on the first days of November and De- 
cember, 1882, and first day of January, 1883, respectively, 
were made by the sureties, or some of them; that a portion of 
the sureties, at the instance and request of Jones, had borrowed 
the required amount; that the mortgage is and shall be for the 
mutual benefit of all the sureties on his official bonds, who had 
signed or might thereafter sign the notes; and the law-day of 
the mortgage is postponed until the notes respectively mature. 
The mortgage embraces not only all the property of Jones on 
which the State had a lien, but also the property of Mrs. Jones, 
as to which there was never any right to subrogation. 

It may be conceded, that if the creditor holds a mortgage, 
and the surety, on paying the debt, takes a new mortgage on 
the same property in renewal thereor, the right of subrogation 
is not thereby waived; the renewal of a former mortgage, 
withont satisfaction of the debt, not operating to impair the 
security ; or, if the surety takes a new mortgage on the same 
and additional property, and the new mortgage is invalid, he 
will be restored to his right of subrogation.— Peterson v. Bird- 
sall, 64 N. Y. 294; Worcester Nat. Bk. v. Cheeney, 87 Ill. 602. 
It is well settled, that no person will be permitted to claim 
both under and against the same instrument. He must select 
and proceed under the one or the other of the two rights 
which he claims. The sureties of Jones had two distinct rights, 
on paying his defaults; the right of subrogation, or the right 
to consider and treat the original debt as extinguished, and to 
require and take other and independent security as for a new 


debt, supported by an implied promise. Instead, so far as appears, 
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of standing on their right of subrogation, the sureties stipulated 
for and obtained other and independent security, based on 
their agreement to borrow the money, and to use it in payment 
and satisfaction of the demand of the State, and of the other 
claims against Jones as judge of probate. Assuming, as we 
are authorized in the absence of counter allegations and proof, 
that Jones executed a bond within the period required by law 
after his election in 1874, which had no lien, and that he also 
gave another bond after his re-election in 1880, which had a 
lien, the sureties on the latter bond waived their right of sub- 
rogation, in favor of the sureties on the first bond, by obtain- 
ing and accepting the mortgage, which expresses that it is for 
the mutual benefit of the sureties on all his official bonds. 
The rights under the mortgage, and the right of subrogation, 
cannot co-exist, and the remedies are not concurrent. Pro- 
curing and electing to claim under the mortgage, is prima 
facie a waiver of the right of subrogation. 

In Hatchett v. Blanton, 72 Ala. 423, where the rule as to 
inconsistent rights was applied in the case of an assignment 
by a partner of partnership and individual property to pay in- 
dividual debts, and a partnership creditor, who was provided 
for in the assignment, asserted a superior right to be paid out 
of the partnership property, it is said: “It can not be doubted 
that, when a debtor voluntarily assigns property for the security 
and benetit of creditors, if the creditors choose to accept the 
assignment, they must abide by its terms and provisions; they 
must take it as an entirety; they can not accept in part, and 
repudiate in part. . . The creditor may have rights with 
which the assignment, so far as it confers rights upon others, 
is inconsistent. The assignment may derogate from, instead 
of extending to him the measure of right to which he is en- 
titled. If that be true, he must elect whether he will accept 
the assignment, or whether he will reject it, and stand upon the 
rights he may have independent of it. He can not elect to 
claim under the assignment the rights given by it, and repudi- 
ate it so far as it passes rights to others which are inconsistent 
with independent, distinct rights to which he may be entitled.” 
A fortior?, when the sureties negotiated for and obtained the 
mortgage, and elect to claim under it, they must take it with all 
the burdens arising from its legal effect and operation. Under 
the unbending rule of the statute, as it was when the mortgage 
was executed (Code, 1876, § 2126), which provides, that every 
general assignment, by which a preference is given to one or 
more creditors, over the remaining creditors of the grantor, 
shall enure to the benefit of all the creditors equally, we are 
constrained to hold, that on the bill, answer, and proof of the 
debt of complainant as existing at the date of the mortgage, 

31 
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the complainant is entitled to have the mortgage declared a 
general assignment, as respects the individual property of Jones, 
however strong may be the desire and disposition of the court 
to protect the sureties, when consistent with the rights of third 
persons. 

When a creditor brings his bill, asserting a superior lien or 
right, distinct and independent, on the same property on which 
another creditor has a lien, a surety, who has paid the debt 
of the latter creditor, may set up his right of subrogation by 
answer, it being merely defensive. But, when the surety, as 
in this case, is compelled to assert his right affirmatively, 
and ask for affirmative relief in marshalling the assets, a cross- 
bill is necessary. 

We refrain from rendering a decree in the present condi- 
tion of the case, as, possibly, the attendant facts and circumstances 
may be such as to show no intention to extinguish the original 
claims, or to waive any right of subrogation, and that the 
mortgage was intended as cumulative security ; though we are 
unable at this time to conceive such state of facts. The case 
will be remanded, that the sureties may pursue such course as 
they may be advised. 

Reversed and remanded. 


Ex parte The State, in re Tate. 


Appplication for Mandamus to vacate Order discharging 
Prisoner on Habeas Corpus. 


‘ 


1. Constitutional guaranty of right to “speedy public trial.’’—The con- 
stitutional provision declaring that the accused, in all prosecutions by 
indictment, has a right to a ‘“‘speedy public trial’’ by a jury (Art. I, § 7), 
while mandatory on the legislative department, necessarily leaves much 
to the discretion of the General Assembly, in enacting laws which will 
guard against undue haste on the one hand, to the detriment of the pub- 
lic interests, and improper procrastination on the other, to the denial of 
the substantial rights of the accused ; but it does not entitle the accused 
to a discharge on account of the failure of the law, while reasonably 
adapted to secure a speedy trial, to provide against every contingency 
which may occasion delay in any particular case, or on account of any 
delay made necessary by the law itself. 

2. Disqualification of presiding judge, as ground for discharge.—Prose- 
cutions for misdemeanors, pending in the Circuit Court of Jefferson, 
being transferred by law to the County Court (Sess. Acts 1880-81, 
p- 144), and exclusive jurisdiction thereof granted to the latter court, the 
incompetency of the presiding judge to try a particular case, having been 
of counsel for the prosecution before his appointment, and his refusal to 
make any order in reference to it, do not entitle the defendant to be dis- 
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charged on habeas corpus ; since he can waive the incompetency, and 
consent that the judge may try the case (Code, §540) ; and he has a right 
of appeal to the Circuit Court. 

3. Same; escape by prisoner.—The accused in this case can not claim 
to be discharged on account of the incompetency of the presiding judge, 
because the record further shows that, when the case was transferred to 
the County Court, the presiding judge of that court was qualified to try 
it; that the accused then fled the country, forfeiting his appearance bond, 
and did not return until after the appointment of the disqualified judge, 
when he surrendered himself. and demanded a trial. 

4. Discharge on habeas corpus, when in custody under legal process, on 
account of ‘subsequent act, omission, or event.’’—When a person is in cus- 
tody under valid legal process, and asks to be discharged on habeas cor- 
pus “by reason of some subsequent act, omission, or event’’ (Code, 
§ 4962), it may be considered a safe general rule, ‘‘that he should not be 
discharged unless the facts have the legal force and effect of autrefois 
acquit.” 


This was an application by petition in the name of the State, 
on the relation of the Attorney-General, for a writ of man- 
damus and other appropriate process, directed to Hon. H. A. 
Suarre, presiding judge of the City Court of Birmingham, 
commanding him to vacate and set aside an order made by him 
as such judge, discharging one Thomas Tate from custody ona 
hearing on habeas corpus. The facts are stated in the opinion 
of the court. 


T. N. McCrietian, Attorney-General, for the State, cited 
People v. Hulloff, 5 Parker's C. C. 77; 38 Mo. 547; State v. 
Williams, 64 Ala. 316; 1 Bish. Cr. Pr. 951; MceAtnney v. 
People, 2 Gilm. 540; State v. Posey, 7 Rich. 484; Com. v. 
Sheriff, 168. & R. 304; 41 Amer. Dee. 604, note; Ex parte 
Phillips, 2 Watts, 366 ; State v. Huting, 21 Mo. 464. 


E. T. Tartarerro, contra, cited State v. Sims, 1 Overton, 
Tenn. 253; Ex parte Stanley, 4 Nev. 113; Ex parte Caples, 
58 Miss. 358; T. U. P. Charlt. 24. 





CLOPTON, J.—At the Fall term, 1883, of the Cirenit Court 
for Jefferson county, two indictments, charging misdemeanors, 
were preferred against Thomas Tate, under each of which he 
was arrested, and gave bond for his appearance. In July, 
1884, the cases were transferred to the County Court, under 
the act of March 1st, 1881, amending “an act in relation to 
trials for misdemeanors in Tuskaloosa and other counties therein 
named,” approved March 19th, 1875. By the transfer, and 
the express provision of the act, exclusive jurisdiction of the 
cases was vested in the County Court.—Acts, 1874-5, 135 ; 
Acts, 1880-81, 144. The present judge of the County Court 
being disqualitied to try the cases, by reason of having been 
employed, before his appointment, as counsel to prosecute, and 
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refusing to try them, or to make any orders therein, defendant 
made application to the judge of the City Court of Birming. 
ham, for a writ of habeas corpus, and for his discharge from 
custody. On the return of the sheriff to the writ, an order was 
made discharging the defendant ; and this application is for a 
mandamus to compel the vacation of that order. 

The right to the writ of habeas corpus, and to a discharge, is 
not based on the want, or on any excess of jurisdiction ; but 
the defendant, conceding that his original imprisonment was 
lawful, and conceding the jurisdiction of the County Court, 
claims that he is entitled to the discharge by reason of a subse- 
juent event—the disqualification of the judge, whereby he is 
are the right to a speedy trial. By the Declaration of 
Rights, the accused, in all prosecutions by indictment, has a 
right to “a speedy public trial, by an impartial jury of the 
county or district in which the offense was committed.” The 
constitutional provision contemplates legislative enactments, 
and may be regarded as mandatory on the legislature—enjoin- 
ing the duty to organize competent courts, to establish suitable 
modes of judicial proceedings, and provide adequate machinery 
for the administration of the criminal law ; so that there shall 
be no unreasonable or unnecessary delay in bringing on a trial. 
Much must be left to the sound discretion and judgment of the 
law-maker, to make such provisions as will guard, on the one 
hand, against undue haste to the detriment of the public inter- 
ests and safety, and on the other, against improper, unjust, and 
unwarranted procrastination, to the denial of the rights of the 
accused. When there have been legislative enactments, rea- 
sonably adapted to secure a speedy trial, the constitutional 
guaranty can not operate to discharge the accused, because of 
mistaken legislation, or because of a failure to foresee and pro- 
vide for every contingency which may occasion delay. Con- 
tinuances in the discretion of the presiding judge, or delay oc- 
casioned by want of time to try, or any like necessitating cir- 
cumstances, do not contravene the right to a speedy trial. The 
accused is not entitled to a discharge by reason * of any delay 
made necessary by the law itself.’—Clark v. Com., 29 Penn. 
St. 129. The right of a speedy trial does not operate to de- 
prive the State of a reasonable opportunity of prosecuting 
criminals. If the laws enacted have the effect to prevent or un- 
duly impede a trial, the appeal must be made to the courts, 
whose province it is to pronounce them void and inoperative, if 
violative of the constitution. If the legal enactments be de- 
fective and inefficient, the remedy is in the election of compe- 
tent legislators. The constitution declares the rights, and en- 
joins the duty to protect. It does not declare the consequence 
of an entire omission, or of inefficient protection. If a failure 
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to enact laws, efficacions in judicial opinion to secure speedy 
trials, operates to entitle the defendant to a discharge, the re- 
fusal of the judge to permit the accused to be heard by counsel, 
or to be confronted by the witnesses against him, must have the 
same operation. The natural and certain results would be con- 
flicts of jurisdiction, and a review of the decisions and acts of 
one court by another, on a writ of abeas corpus. The framers 
of the constitution could not, and did not, intend or contem- 
plate any such consequences ; and wisely rested the correction 
of such evils, and the observance of the original guaranties, on 
the will and power of the people, whose rights and liberties are 
involved. 

The right of the defendant to a discharge is founded on the 
failure to provide by law some means by which the cases may 
be transferred, or some other person appointed to act as judge 
on the trial. There is not an entire failure to provide a mode 
by which a trial may be had. The statute fixes the disqualifi- 
cation of the judge, and the statute provides a method for its 
removal—by the consent of the parties, entered of record, or 
put in writing.—Code of 1876, § 540. Of course, the defend- 
ant will not be compelled to consent ; but the election is afforded 
of consenting, and having a trial, or declining to consent, and 
submit to a delay made necessary by the law. It may be said, 
and truly said, that a defendant is naturally and reasonably un- 
willing to consent to be tried before a judge who had formerly 
been employed as counsel to prosecute him. The alternative 
may be regarded as harsh ; but its harshness is considerably re- 
lieved by the provision of law granting an appeal to the Cireuit 
Court, where he can have a trial before a qualified judge, and 
an impartial jury of the county. At any rate, such is the mode 
which the legislature, in its wisdom, provided for obtaining in 
such cases a speedy trial before an impartial judge and jury ; 
and whether wise or unwise, adequate or inadequate, it is not 
within the province of the courts to review the policy or expe- 
dieney of the legislation, or to attempt to remedy its real or 
supposed defects by judicial legislation. 

There is another consideration, which is fatal to defendant’s 
right toa discharge. It appears from his application for the 
writ of habeas corpus, that when the cases were transferred from 
the Cireuit Court, the then judge of the County Court was 
qualified and competent. The defendant voluntarily left the 
county, forfeited his appearance bond, and remained away until 
the present incumbent was appointed. After his appointment, 
the defendant returned, surrendered himself, and, knowing the 
legal disqualification of the judge, demanded a trial, without 
proposing to make the statutory consent, though the prosecu- 
tion was ready for trial. There was a period of several months, 
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and the lapse of several terms of the court, when there was no 
legal impediment to a trial, which was defeated by the design 
and conduct of the defendant. He is in no position to complain 
of a failure to provide means or mode by which he may, under 
such circumstances, have a speedy trial, to the procrastination 
of which his own unlawful conduct has materially contributed. 
To establish the doctrine, that, under such circumstances, a de- 
fendant is entitled to a discharge, will be, in effect, an encour. 
agement and a reward to violators of the law to flee from jus- 
tice, and to remain absent until some subsequent event puts it 
out of the power of the State to grant him immediate trial—to 
provide an effective mode for escaping punishment. The con- 
stitution does not bind the State to procure a speedy trial for 
an accused, who, having previously thwarted the opportunities 
for a trial, fails to take the necessary steps to procure one.—Zz 
parte Stanley, 4 Nev. 113. 
The statute prohibits the discharge of a defendant on habeas 
corpus, when he is in custody by virtue of process from any 
court legally constituted, there being no excess of jurisdiction, 
unless he has become entitled to his discharge by some subse- 
quent act, omission, or eve Jode, § 4962. The disqualiti- 
cation of the judge did not divest the County Court of juris- 
diction ; and it may be considered a safe general rule, in such 
cases as this, that a defendant, who is in the custody of the 
court, having jurisdiction of the subject-matter and the person, 
on a criminal ch: arge, should not be discharged on habeas « corpus, 
unless the facts have the legal force and effect of wutrefois 
acquit. 
et mandamus issue as applied for. 





Cockburn v. Watkins. 
Attachment by Landlord against Tenant's Crop. 


1. Landlord’s statutory lien for advances.—The landlord’s statutory 
lien, for — *s made to his tenant (Code, §§ 3467-70; Sess. Acts 
1878-9, p. 72), is much more comprehensive than the lien given to any 
other person making advances, and embraces ‘‘everything useful for the 

urposes enumerated, or tending to the substantial comfort and well- 

eing of the tenant, his family, or persons employed about the service ;” 
and this lien laps over from year to year, for any balance due, so long as 
the tenancy continues. 

2. Affidavit for attachment.—When an attachment is sued out to en- 
force a landlord’s statutory tien for advances, it is not necessary that the 
affidavit should specify the particular artic les advance ed, or set forth an 
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itemized account: it is sufficient if it shows that the relation of landlord 

and tenant existed, that advances for the purposes specified were made, 

that a specified balance remains unpaid, and that a statutory ground for 

suing out an attachment exists. 


Arrrat from the Cireuit Court of Colbert. 

Tried before the Hon. H. C. Spraxe. 

This action was brought by Robert E. Cockburn, against 
Samuel Watkins, to enforce a landlord’s statutory lien for ad- 
vances made to his tenant; and was commenced by attachment, 
sued out on the 15th January, 1883, on the ground, as stated 
in the affidavit, *‘that the said Watkins has removed from the 
said rented premises a part of the crop raised thereon the year 
1882, without paying the amount due for advances, and with- 
out the consent of affiant, his landlord.” The defendant craved 
oyer of the aftidavit, and pleaded in abatement, specifying as 
defects in it, “that said affidavit does not allege nor state the 
amount of money, nor what the several articles enumerated 
amounted to, or their value; nor does it allege or state what the 
‘other things of value,’ mentioned therein, consisted of, or the 
value or price of the same;” and these defects were specified, 
in substance, as to each of the years 1880, 1881, and 1882. 
The plaintiff demurred to this plea; but the court overruled 
the demurrer, held the plea good and sufficient, “and that said 
affidavit is wholly insufficient to support said attachment,” and 
quashed the attachment. This judgment is now assigned as 
error. The material parts of the affidavit are stated in the 
opinion of the court. 


J. B. Moorr, and Jas. Jackson, for appellant, cited Collier 
& Son v. Faulk & Martin, 69 Ala. 58. 


Wn. & L. B. Coorrr, contra, cited Schuessler v. Gaius & 
Nichols, 68 Ala. 556; Flexner & Lichten v. Dickerson, 65 
Ala. 129. 


STONE, C. J.—In Flexner v. Dickerson, 65 Ala. 129, 
and in Schuessler v. Gaius, 68 Ala. 556, this court consid- 
ered, and, to some extent, construed sections 3286-88 of the 
Code of 1876. Those sections relate to advances to make a 
crop, obtained from outsiders—from persons other than the 
landlord. To secure the statutory lien for such advances, 
many pre-requisites must exist, and be conformed to. The ar- 
ticles are very restricted in number: team, provisions and farm- 
ing implements, or money with which to purchase the same. 
There must be a declaration in writing, with prescribed requi-.. 
sites, and it must be recorded; and such declared, recorded 
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writing does not preserve a statutory lien, for advances to be 
made afterwards.— Collier v. Faulk, 69 Ala. 58. 

The present case rests upon a very different statute,—Code 
of 1876, $ 3467, as amended by the act approved February 12, 
1879—Pamph. Acts, 72. That statute declares a lien in favor 
of the landlord, and requires neither writing nor registration; 
and it makes such lien, and the lien for rent, paramount to all 
other liens. It is not confined to team, provisions, and farm- 
ing implements, and money to purchase them with, but em- 
braces every thing of value, “for the sustenance or well-being 
of the tenant or his family, for preparing the ground for culti- 
vation, or for cultivating, gathering, saving, handling, or pre- 
paring the crop for market.” These are comprehensive words, 
and would embrace every thing useful for the purposes enu- 
merated, or tending to the substantial comfort and well-being 
of the tenant, his family, or employees about the service. And 
this lien is not confined to one crop, but, the tenancy continn- 
ing, laps over from year to year.—Code, § 3469. And the land- 
lord may assign his claim to another, which carries with it the 
lien, and the right to enforce it.—Code, $$ 3470 to 3472. See- 
tion 3472 provides a remedy by attachment for enforcing this 
lien. One of the expressed grounds for attachment is, “ When 
the tenant has removed from the premises, or otherwise dis- 
posed of any part of the crop, without paying the amount which 
will be due for rent and advances, and without the consent of 
the landlord,” or his assignee, as the case may be. 

There was a plea in abatement to the attachment in this 
cause, setting forth many alleged defects in the aftidavit on 
which the attachment issued. The plaintiff demurred to the 
plea, assigning many grounds. The Circuit Court overruled the 
demurrer, sustained the plea, and quashed the attachment. The 
affidavit sets forth that the defendant, Watkins, was tenant of 
plaintiff, Cockburn, for three consecutive years - 180, 1881, 
and 1882—and that the landlord made advances to his tenant 
during each of the years. The advances alleged to have been 
made in 1870, are stated as follows: ‘ Money and provisions, 
plows, meat, corn, 2 mules, 1 pair of plow-gears, 4 turning- 
plows, 3 plow-stocks, 1 cotton-scraper, clothing, and other 
things of value, for the sustenance and well-being of said Wat- 
kins, and for the cultivating, gathering, handling and preparing 
the crop raised that year for market; and that said Watkins 
was indebted to affiant |Cockburn], at the end of the year 1880, 
in the sum of two hundred and ninety-seven dollars, balance 
due for said advances, and which he failed to discharge.” 
The averments of advances for the years 1881 and 1882 are 
substantially the same, with the exception that the balance 
claimed to be due at the end of the year 1881 is two hundred 
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and seventy-five dollars; and the end of 1882, two hundred 
and fifty-six 59-100 dollars. For the sum last named the at- 
tachment was sued ont. The ground alleged for suing out the 
attachment is, “that the said Watkins has removed from the 
said rented premises a part of the crop raised thereon the 
year 1882, without paying the amount due for advances, and 
without the consent of aftiant, his landlord.” 

The briefs of counsel indicate, that two alleged defects in the 
affidavit are relied on to sustain the ruling of the Circuit Court, 
namely, that the affidavit fails to set forth the amount advanced 
during each year, and that it does not specify the “other things 
of value,” alleged to have been advanced. If there were any 
thing in the second objection urged, it would only be good pro 
tanto, and would not abate the attachment. But we do not 
think either of the objections well taken. It is not necessary, 
in suing under this statute, to specify the particular articles ad- 
vanced, nor to set forth an itemized account. Whether the 
articles advanced fall within the very broad, general terms of 
the statute, would properly arise on the evidence. The statute 
is conformed to, when the affidavit shows that the relation of 
landlord and tenant existed, that advances for the purposes spe- 
cified were made, that a balance, naming it, remains unpaid ; 
and setting forth one of the statutory grounds for attachment 
in such eases. Of course, if there is a balance which laps over 
from year to year, in a case of continuing tenancy, it would be 
better to state it, as was done in this case. 

Reversed and remanded. 


Mellwain v. Vaughan & Wife. 
Trover for Conversion of Mules. 


1. Gift by husband to wife, cre ating equitable estate. —A gift of personal 
property by the husband to his wife directly, without the intervention of 
a trustee, creates in her an equitable separate estate, the legal title re- 
maining in him as trustee. 

2. Parties ; husband and wife.—An action for the conversion of per- 
sonal property, belonging to the equitable estate of a married woman, 
must be brought in the name of the husband as her trustee, when no 
other trustee is named in the deed, and can not be maintained in the 
names of husband and wife as co-plaintiffs. 


Arprrat from the City Court of Selma. 
Tried before the Hon. Jon. Haratrson. 
This action was brought by Cyrus Vaughan and Matilda, his 
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wife, against S. P. Mellwain, to recover damages for the con- 
version of two mules, named Jane and Woolly; and was com- 
menced on the 38d April, 1883. Issue was joined on the plea 
of not guilty, and the cause was submitted to the decision of 
the court, as the bill of exceptions states, ‘on the law and the 
facts, without the intervention of a jury.” On the evidence 
adduced, all of which is set out in the bill of exceptions, the 
court rendered judgment for the plaintiffs, for the mule Jane, 
which, as the evidence showed, was bought by said Cyrus 
Vaughan from the defendant’s father, since deceased, and given 
by him to his wife, said Matilda. The gift was evidenced by 
a writing, which was produced, in these words: * Dee. 27, 
1879. I give to my wife, Matilda Vaughan, for value received, 
one bay mule named Jane, one black and white cow named 
May, and one black and spotted sow named Dinks;’ which 
was signed by said Cyrus Vaughan, and attested by one wit- 
ness. The defendant duly excepted to the judgment of the 
court, and also to several rulings on evidence, which require no 
notice; and these rulings, with the judgment, are now assigned 
as error. 


G. A. Rosstys, for appellant. 
J.S. Diaas, contra. 


SOMERVILLE, J.—The property, for the conversion of 
which the present suit is brought, is shown to have been the 
equitable separate estate of the wife, created by a direct gift 
made to her by her husband; and reduced to possession. The 
suit should, therefore, have been brought in the name of the hus- 
band alone, as trustee, and uot in the names of the husband and 
wife jointly. The improper joinder of the wife, as one of the 
co-plaintiffs, presents a case of variance between the adllegata 
nt probata, which necessitates a reversal of the cause.— McCall 
v. Jones, 72 Ala. 368; Pickens v. Oliver, 29 Ala. 528. 

We have examined the rulings of the court, and find no 
other reversible error in the record. The cause will be re- 
manded, in order that the plaintiffs may amend the pleadings, 
so as to obviate this variance, if desired. 

Reversed and remanded. 
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Roney v. Moss. 
Statutory Action in nature of ljectment. 


1. Certificate of acknowledgment.—A certificate of acknowledgment, 
which does not state that the grantors were informed of the contents of 
the conveyance (Code, § 2158), is substantially defective. 

2. Proof of recorded deed.—When a conveyance has been admitted 
to record on a certificate of acknowledgment which is substantially de- 
fective (Code, § 2154), it is not admissible as evidence without other proof 
of its execution. 


Apprat from the Cirenit Court of Henry. 

Tried before the Hon. Jno. P. Heusparp. 

This action was brought by James Moss, against John E. 
Roney, to recover the possession of a certain tract of land, 
particularly described in the complaint, with damages for its 
detention ; and was commenced on the 5th August, 1880. On 
the trial, as the bill of exceptions shows, the plaintiff claimed 
title to the land under a patent from the United States, which 
was produced and admitted as evidence, and proved his posses- 
sion under said patent; while the defendant was in possession 
under a purchase and conveyance from W. 8. Oates, who 
claimed under a mortgage, or instrument purporting to be a 
mortgage, exeented by said Moss and wife, which was dated 
January 16th, 1877, signed by said Moss and wife by mark 
only, without any attesting witness, and admitted to record on 
the 17th January, 1877, on a certificate of acknowledgment in 
these words; “I, J. J. Head, N. P. and ex officio J. P. in said 
county, hereby certify, that J. and Serena Moss, whose names 
are signed to the foregoing conveyance, and who are known to 
me, executed the same voluntarily, before me, on the day the 
same bears date. Given under my hand,” &e. The defendant 
offered this mortgage in evidence, ‘as a link in the chain of his 
title,” but the court excluded it, on objection by the plaintiff, 
“because the certificate of acknowledgment is not in substantial 
compliance with the statute ;” and this ruling of the court, to 
which an exception was reserved by the defendant, is here as- 
signed as error. 


Oares & Cowan, for appellant, cited Melly v. Calhoun, 5 
Otto, 710; Broom’s Legal Maxims, 348; Williams v. MeUon- 
ico, 26 Ala. 213. 
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Warts & Son, and J. A. CLenpvEentn, contra, cited Goodlett 
v. Hansell, 56 Ala. 346; Roney v. Moss, 74 Ala. 390. 


Per Curtam.—The certificate to the mortgage offered in 
evidence does not substantially conform to the requirements of 
the statute—Code of 1876, § 2158. A noteworthy omission 
in the certificate is, that it fails to aver the grantors were in- 
formed of the contents of the conveyance, not to notice other 


imperfections.—Code, § 2145. To justify the reception of the 
paper in evidence, there should have been other proof of its 
execution.— Bickley v. Heenan, 60 Ala. 293; Hendon »v., 
White, 52 Ala. 597; Sharpe v. Orme, 61 Ala. 263; Rogers v. 
Adams, 66 Ala. 600. 

The judgment of the Circuit Court is affirmed. 


South & North Ala. Railroad Co. tv. 
Huffman. 


Action against Railroad Company, as Common Carrier, ba 
ad Company ; 
jected Passenger. 


1. Regulation asto passengers travelling on freight trains.—In allowing 
passengers to travel on freight trains, a railroad company may impose 
reasonable limitations; and a regulation by the defendant company in 
this case, permitting passengers to travel on a particular freight train 
from Birmingham to Blount Springs, is not an unreasonable restriction. 

2. Rights of traveller, with ticket, on wrong train.—The plaintiff, having 
purchased, at Birmingham, a ticket to Hanceville, a station ten miles be- 
yond Blount Springs, by mistake entered a freight train which, by the 
regulations of the railroad company, was not authorized to carry passen- 
gers beyond Blount Springs; and being informed by the conductor, after 
the train had started, that he was on the wrong train, and could not be 
carried beyond Blount Springs, he declined to leave the train, as the 
conductor offered him an opportunity to do, and declared that he would 
go on; and having surrendered his ticket, which the conductor thereupon 
cancelled, he travelled to Blount Springs, and was there required by the 
conductor to leave the train. Held, that these facts showed no wrong on 
the part of either the conductor or the railroad company ; though, if the 
conductor had taken and cancelled the ticket on presentation, without 
giving the information as stated, he would probably have been guilty of 
a tort. 

3. Liability of railroad company for mistakes and erroneous advice a 
its agents in charge.—Cases cited, in which “it was ruled that the rail- 
road corporation was liable for the erroneous advice and direction given 
by its agents in charge ;’’ and the court adds: ‘‘ We think the rule a good 
one, and will adopt it.’’ 

4. Vindictive damages ; when recoverable.—In an action against a rail- 
road company, by a passenger, who, having purchased a ticket to travel 
on a freight train, by mistake entered a train which was not allowed to 
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carry passengers beyond a station ten miles short of his destination, and, 
being so informed by the conductor upon presentation of his ticket, de- 
clined to leave the train, as he was offered an opportunity to do, and 
travelled to the station ten miles short of his destination, where he was 
required by the conductor to leave the train ; a recovery can not be had for 
vindictive damages, if the conductor, in requiring him to leave the train, 
did not use any actual force to eject him, nor speak to him in a rude, 
rough, or angry manner. 


Appear from the Cireuit Court of Jefferson. 

Tried before the Hon. 8. H. Sprorr. 

This action was brought by Thomas Y. Huffman, against the 
appellant, a domestic corporation, as a common carrier, to re- 
cover damages for an alleged tort, under the following cireum- 
stances: Being in Birmingham, on Saturday, December 31st, 
1881, the plaintiff purchased a ticket to travel on the defend- 
ant’s road, by a freight-train, to Hanceville, a station ten miles 
beyond Blount Springs. Indorsed on the ticket were the 
words: “Sold for train No. 12;” but the plaintiff entered 
train No. 16, which left a few minutes afterwards ; and, as he 
testified, he did not notice the indorsement, nor the number of 
the train, until he was informed of his mistake by the condue- 
tor, on presentation of his ticket. The conductor then offered 
to stop the train, and allow him to get off ; at the same time 
informing him that he (the conductor) was not allowed to carry 
passengers beyond Blount Springs, and would lose his position 
if he violated the instructions. The plaintiff told the conduc- 
tor that the train was pointed out to him by the ticket-agent 
(Proctor) from whom he bought his ticket, declined to leave 
the train, and declared that he would go on; and the conductor 
then cancelled his ticket. This conversation occurred, accord- 
ing to the plaintiff’s own testimony, ‘“ when said train was three 
or four miles north of Birmingham ;” and according to the de- 
fendant’s testimony, “ when said train had proceeded about four 
hundred yards from the place where plaintiff entered it, and 
about two hundred yards from the defendant’s depot in Bir- 
mingham.” When the train arrived at Blount Springs, about 
ten o’clock at night, the conductor again told plaintiff that he 
must get off, or he would be compelled to put him off; and the 
plaintiff then left the train, protesting and remonstrating against 
being required to leave, but without any actual force being 
used. 

On the trial, as the bill of exceptions shows, when the plain- 
tiff had closed his evidence, the defendant offered in evidence a 
general order, or regulation of said railroad company, which 
was printed, having been adopted on the 22d August, 1881, 
and in force on said 31st December, to this effect : ‘“ Passen- 
gers are allowed to travel on the following freight-trains, on 
conditions given below, but on no others, except by a special 
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order from the president, superintendent. . . On train No, 
16, between Birmingham and Blount Springs, and intermediate 
points. . . Agents are directed to sell tickets for trainss peci- 
tied, to or from points designated, but will not sell to or from 
other points, or for other freight-trains ; and conductors will not 
carry passengers on any other trains, except by special permit.” 
On objection by the plaintiff, the court excluded this order as 
evidence, and also other evidence, offered in connection with it, 
showing that said printed order was posted in conspicuous 
places, at the defendant’s depot, ticket-office, waiting-rooms for 
passengers, &ec., in Birmingham ; to which rulings the defend- 
ant duly reserved exceptions. The bill of exceptions afterwards 
adds: “ The defendant introduced evidence tending to 
show that there wasa regulation of said railroad company, then 
of force, that said train No. 16 should carry passengers no fur- 
ther north than Blount Springs.” 

The court charged the jury, on the request of the plaintiff, 
among other thingsas follows: ‘If the jury believe, from the 
evidence, that on the evening of December 31st, 1881, plaintiff 
applied at the oftice of the defendant’s ticket-agent in Birming- 
ham, for a ticket as a passenger on the defendant’s road to 
Hanceville, a station ten miles beyond Blount Springs, and 


5 
ss 


asked said agent if there was a train leaving Birmingham that 
evening, on which he could be carried as a passenger to Hance- 
ville ; and that said ticket-agent informed plaintiff that there 
was a freight-train which would leave Birmingham that even- 
ing, and on which plaintiff could be carried through to Hance- 
ville ; and that plaintiff, upon this information, purchased a 
ticket for Hanceville, paying the price demanded for said ticket, 
upon which were printed or stamped the words, Sold for train 
No. 12; and that plaintiff, after he had purchased said ticket, 
entered the car attached to freight-train No. 16, which had been 
= out to him by said ticket-agent as the train leaving 

irmingham at 6:30, and which was the only train leaving at 
that time ; and that he entered said train in good faith, and 
under the honest belief, from what he had been told by said 
ticket-agent, that said train would carry him through to Hance- 
ville; and that he knew no better, until the conductor on said 
freight-train called for tickets, when said conductor told him 
he was on the wrong train, and proposed to put him off the 
train ; and if the jury should further believe that plaintiff did 
not then, nor at any time, agree to get off said train at Blount 
Springs, and that he conducted himself properly, and that the 
conductor took the ticket and retained it, and carried the plain- 
tiff on to Blount Springs, and there ejected him from the car, 
and put him off the train ; then plaintiff would have the right 


to recover in this action ; and if the jury should further be- 
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lieve, from the evidence, that the conductor was grossly negli- 
gent, and treated plaintiff in an insulting, willful and oppres- 
sive manner, then plaintiff may recover punitive or exemplary 
damages.” 

The defendant excepted to this charge, and requested seven 
charges in writing, among which were the following: 3. “If 
the jury believe, from the evidence, that there was a rule or 
regulation of the defendant, whereby passengers on said freight- 
train, on which plaintiff took passage, could be carried on said 
train no further north than Blount Springs, then snch rule or 
regulation was reasonable, and one which the defendant had a 
right to prescribe.” 6. “If the jury believe, from the evi- 
dence, that the defendant’s agent, Proctor, in selling and stamp- 
ing the ticket sold to plaintiff, and in pointing out the train to 
him, acted in good faith ; and that the conductor notified plain- 
tiff, when he took up the ticket, that it was for train No. 12, 
that his train was No. 16, that he could not carry him further 
than Blount Springs, and that his instructions were to carry pas- 
sengers no further north than Blount Springs; and that the 
conductor, when the train arrived at Blount Springs, notified 
plaintiff that the train was at Blount Springs, and informed him 
that he must get off there ; and that the conductor did not use 
any actual force to eject plaintiff, and did not speak to him ina 
rude or angry manner, but only told him that he must get off 
the train ; and that plaintiff then said he would get off, and did 
get off there ; then plaintiff can not recover punitive damages 
in this case.” 7. “If the jury believe, from the evidence, 
that defendant’s agent, Proctor, acted in good faith in selling 
and stamping the ticket sold to plaintiff, and in pointing out the 
train to plaintiff, and that the conductor, when he took up the 
ticket, notified plaintiff that his ticket was for No. 12, and that 
his own train was No. 16, and that he could not, under his in- 
structions, carry him further than Blount Springs; and that 
the conductor notified plaintiff when he arrived at Blount 
Springs, and informed him that he must get off, but did not 
use actual force to eject him, nor speak to him in a rude, rough, 
or angry manner ; then plaintiff can not recover punitive dama- 
ges, or what is called ‘smart money,’ but can only recover such 
actual damages as he may have proved.” The court refused 
each of the charges asked, and the defendant duly excepted to 
their refusal. 

The exclusion of the evidence offered by defendant, the 
charges given, and the refusal of the several charges asked, are 
now assigned as error. 


Hewrrr & Waker, and Tnos. G. Jones, for appellant. 
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STONE, C. J.—Since railroads have been constructed, they 
have driven from the field almost every other mode of travel 
and transportation, between points connected by them. They 
are huge enterprises, requiring very many officers, agents and 
employees, for their successful operation. The travelling and 
shipping public, in having transactions with them, are brought 
in contact only with their officers and employees, of relatively 
inferior grade. The traveller sees and knows only the local 
ticket-agent, the conductor, and, perhaps, the baggage-master. 
To him, they present the embodiment of the corporation, to 
whom he must look for protection, and, to a limited extent, in- 
struction. He is not presumed to know the rules and regula- 
tions of the company; for, of necessity, they must be many, 
and, to the uninformed, intricate. His purpose is travel or 
transportation to a given point, and the railroad officials must 
supply the details. He has neither the requisite knowledge nor 
power to furnish these. If travel be his aim, he approaches 
the ticket-agent, informing him of his point of destination. 
Paying for the ticket the price demanded under the tariff of 
charges, he has done all required of him to secure his right of 
transit over the railway, to the point or station to which he re- 
quested a ticket. 

It is claimed for plaintiff, and was so testified by him, that 
his application for a ticket was made late in the afternoon, or 
evening—according to his version, after six o’clock. He in- 
formed the agent that he wished to go that evening to Hanee- 
ville, and he obtained a ticket to Hanceville. He further tes- 
tified, that the ticket-agent pointed out to him a freight-train, 
with caboose attached, then about to leave in the direction of 
Hanceville, and informed him that was the train he should go 
on. He entered the train, and remained there, until the train 
moved off soon afterwards. Up to this time, the plaintiff's tes- 
timony is all that sheds any light on the transaction. This 
closes all connection with the ticket-agent. 

The plaintiff and the conductor differ, as to what took place 
after the train was put in motion. The conductor called for 
plaintiff's ticket, as he says, some two to four hundred yards 
from the point of departure, and within the corporate limits of 
Birmingham, where plaintiff entered the train. The plaintiff 
says, it was three or four miles after they had left the depot. 
In all else there is no substantial difference between them. As 
soon as the ticket was shown to the conductor, he informed 

laintiff he was on the wrong train, and that under his orders 
i was not permitted to carry him beyond Blount Springs, a 


station some ten miles short of Hanceville. He then proposed 
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to plaintiff to stop his train, and permit him to get off. Plain- 
tiff replied, that he had a ticket to Hanceville, and wished to go 
there; and that the ticket-agent had pointed out this as the right 
train. The conductor still informed him he would be com- 
elled to put him off at Blount Springs, and could not carry him 
to Hanceville; and he offered plaintiff the privilege of then 
getting off. Plaintiff replied, that he would go on. The con- 
ductor them took pussession of the ticket, and cancelled it. 
Nothing further is shown, until the train stopped at Blount 
Springs. At Blount Springs, the plaintiff importuned the con- 
ductor to let him proceed to Haneeville, and was unwilling to 
leave the train. The conductor again informed him he hhad 
no authority to carry him farther, and that he, the conductor, 
would lose his place if he did so. He further informed the 
plaintiff, that he must leave the train, or he, the conductor, 
would have to put him off. On this representation, the plain- 
tiff left the train, unwillingly and under protest, ten miles short 
of Hanceville, his destination. There was testimony that the 
train on which plaintiff travelled—a freight-train with caboose 
attached—was, under the road’s regulations, permitted to carry 
passengers between Birmingham and Blount Springs, but no 
further north. This presents all the material aspects of the 
testimony. 
It is common knowledge, that railroad corporations usually 





.employ two classes of trains; one for passengers, and another 


for freight. Freight-trains do not generally transport passen- 
gers, and when they do so, it is by permission of the railroad’s 
management ; and when the permission is granted, it may be done 
with any reasonable limitations the management may impose. 
There is this qualification: A railroad, being a common 
earrier, can not discriminate between persons, if such persons 
conform to the rules of the corporation. Less than this could 
not be classed as a rule. We can perceive nothing unreason- 
able in the rule, or regulation, which it is claimed was imposed 
on this train. If such regulation be shown to exist, then the 
conductor committed no wrong in requiring the plaintiff to 
leave the train at Blount Springs. In this connection, and to 
this end, the Cireuit Court should have permitted the defend- 
ant to prove the regulation, by the order itself. It was admis- 
sible for no other purpose. 

It is contended for appellee, that the conductor was guilty of 
a tort, in this: that after taking and retaining plaintiff's ticket, 
which on its face secured to him transportation to Hanceville, 
he had no right to eject him from the train, until he was car- 
ried the full distance the ticket called for. This would prob- 
ably be the case, if the conductor had silently taken and can- 
celled the ticket, without giving to plaintiff the requisite infor- 

32 
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mation. The testimony, however, tends to show that, at the 
first sight of the ticket, the conductor informed the plaintiff he 
could not carry him beyond Blount Springs, and that he then 
proposed to stop the train, and allow plaintiff to get off. The 
testinony further tends to show, that plaintiff declined to get 
off, saying he would go on. If this be so, then plaintiff must 
be held to have elected to use and get the benefit of his ticket 
as far as Blount Springs; and doing so, the conductor had no 
authority to require him to leave the train, until he reached 
Blount Springs. If he had done so, he wouid have been guilty 
of atort. The ticket secured plaintiff's right of transportation 
over defendant’s road, as far towards Hanceville as the train 
he was on had authority to carry him. Availing himself of this 
right, he can not complain that his ticket was taken up and 
eancelled. To hold otherwise, would be to require the road to 
earry plaintiff to Blount Springs, without compensation, not- 
withstanding he elected to go so far. If the road’s instructions 
were such as is claimed, we see no evidence of wrong done 
either by the railroad company, or by the conductor, so far as 
the conduct of the latter is concerned. He did only what he 
was bound under his instructions to do, and there is no evidence 
that he used any violence, force, or rudeness in doing so. 
Reeurring to the conduct of the ticket-agent: There are 
many adjudged cases, in which railroad corporations have been 
held responsible for injuries resulting from erroneous advice or 
instructions given by the officers of the corporation. The case 
of Burnham v. Gr. Trunk Railway Co., 63 Me. 298—-s. c., 18 
Amer. Rep. 220—was a case where the erroneous instruction 
was given by the ticket-agent. Of similar import are following 
eases: Galveston, I]. & San A. R. R. Co. v. Donahoe, 56 Tex. 
162; Beauchamp v. Inter. & Gr. N. R. R. Co., 1b, 239; 
9 Amer. & Eng. R. R. Cases, 287, 207. In the following cases 
the fault lay with the conductor: Lambeth v. N. C. Railway 
Co., 66 N. C. 494—s. c., 8 Amer. Rep. 508; Ga. R. R. & 
Banking Co. v. MeCurdy, 45 Ga. 288—s. c., 12 Amer. Rep. 
577; Palmer v. Railroad, 3 So. Car. 580—s. c., 16 Amer. Rep. 
750; Vankirk v. Penn. R. R. Co., 76 Penn. St. 66—s. c., 18 
Amer. Rep. 404; Lake Erie & W. R. R. Co... Fix, 88 Ind. 
381—s. c., 45 Am. Rep. 464. In all these cases, it was ruled that 
the railroad corporation was liable for the erroneous advice and 
direction given by its agents in charge. We think the rule a 
sound one, and will adopt it. See, also, Redfield on Railways, 
98* et seg.; Laurans v. R. P. Co., 15 Minn. 49—s. c., 2 Amer. 
Rep. 102; Zoledo, W. & W. Railway Co. v. Wright, 68 Ind. 
586—s. c., 34 Amer. Rep. 277; Toledo, P. & W. Railway Co. 
v. Pindar, 53 Ill. 447—5 Amer. Rep. 57; Piedmont & A. 
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Life Ins. Co. v. Young, 58 Ala. 476; M. & E. Railway Co. 
vy. Kolb, 73 Ala. 396. 

In the case of Wilkinson v. Searcy, at this term, we defined 
with a good deal of care the nature and character of a tortious 
act, which will authorize vindictive or punitive damages. We 
have no wish to repeat, or depart from what we there said. We 
hold that the last two charges asked by defendant—those relat- 
ing to vindictive damages—ought to have been given. 

Reversed and remanded. 


Harsh, McLean & Hardison v. Heflin. 
Action on Account, commenced in Justice's Court. 


1. Appeal from justice’s court ; how tried. —On appeal from a justice’s 
judgment, the trial is entirely do noro; and the justice’s judgment, or 
the result of the trial before him, can not be considered for any purpose. 

2. Argument of counsel ; interference of court.—On the trial of an ap- 
peal case, a reference by counsel, in his argument to the jury, to the re- 
sult of the trial before the justice of the peace, presents no reversible 
error, when the record shows that it was promptly rebuked by the court, 
and the jury were instructed that they could not look to the justice’s 
judgment for any purpose, but must consider the case as if it had origi- 
nated in that court. 


Arrra from the Cirenit Court of Lawrence. 

Tried before the Hon. H. C. Speake. 

This action, which was brought by the appellants, suing as 
late partners, against Alexander Heflin, was commenced in a 
justice’s court, and was removed by appeal, at the instance of 
the plaintiffs, into the Cireuit Court; and on the trial in that 
court, they reserved a bill of exceptions, as follows: ‘“ During 
the argament of defendant’s counsel to the jury, he said: ‘@Gen- 
tlemen, this case has been tried once, and plaintiff’ failed to get 
a judgment there, and he will fail here. The court stopped 
him, and told him that it was not right to comment on the re- 
sult of the trial before the justice of the peace. Plaintiffs’ coun- 
sel immediately objected and excepted to the language above 
set out. Thereupon, the defendant’s counsel said: ‘ Zhe case 
has been tried before a justice of the peace,and the record shows 
the fact. But the court interrupted him just here, and said: 
‘Tf you persist in arguiny to the jury the result of the trial 
had before the justice of the pedee, I will set aside any verdict 
you may get. Thereupon, defendant’s counsel turned from 
the jury, to a position fronting the court, and said: ‘ May tt 
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please your Honor, I address my remarks to the court; and I 
contend that I have a right to argue from the record in this 
case, and the record shows that the case was tried before a jus- 
tice of the peace, and the defendant gained it there. Plaintiffs 
immediately excepted to the above remarks of counsel, because 
it was a statement of facts, as facts, of which there was no evi- 
dence, and of which there could be legitimately no evidence; 
and because the trial in this court was de novo, and no evidence 
could be admitted, and in fact none was admitted, to sustain 
the said argument of counsel. The court charged the jury, that 
they must try the case before them by the evidence offered on 
this trial, without any regard to the result of the trial before 
the justice of the peace, and must consider the case as if it had 
originated in the Cireuit Court in the first instance.” 

It is here assigned as error, “that the defendant's counsel in 
the court below transcended the bounds of legitimate argument, 
as shown by the bill of exceptions.” 


J. C. Kumpr, for appellants. 
W. P. Currwoon, contra. 


STONE, C. J.—On an appeal from a justice’s judgment to 
a higher court, the case is tried de novo. It is tried on the evi- 
dence adduced, without regard to the ruling of the justice, such 
ruling and judgment having become vacated by the taking of 
the appeal. After the appeal is taken, the judgment appealed 
from can not be invoked as an estoppel, nor be given in evi- 
dence on the appeal trial— Abraham v. Alford, 64 Ala. 281. 
The Circuit Court rightly arrested the line of argument 
attempted in this case, and should always interpose, to the ex- 
tent of its power, to prevent any improper influences from get- 
ting before the jury. This indispensable arm in civil adminis- 
tration is sworn to render a verdict, not according to prejudice, 
bias, nor extraneous influence beyond the pale of the testimony, 
but according to the evidence given in the cause. We think, 
however, that the Circuit Court, in rebuking counsel’s unan- 
thorized line of argument, and in charging the jury, withdrew 
from their consideration the fact of the justice’s ruling, and 
left to the appellant no right of complaint on that score.— Wolffe 
v. Minnis, 74 Ala. 386; E. 7., V. & Ga. R. R. Co. v. Bay- 
liss, 75 Ala. 466; Cross v. The State, 68 Ala. 476; Sullivan 
v. The State, 66 Ala. 48; Hobbs v. The State, 74 Ala. 39. 

Affirmed. 
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Espy v. Comer. 


Bill in Equity by Creditor, to have Mortgage declared Gen- 
eval Assignment. 


1. Dissolution of partnership by death; rights of surviving partners. 
When a partnership is dissolved by the death of one of the members, 
the surviving partners can not, by any act or acknowledgment, revive 
any debt of the firm, or continue it in force, so as to bind the estate or 
effects of the deceased, if the debt is otherwise barred as to him; but 
the discharge of the estate of the deceased neither affects the liability of 
the survivors, nor changes the character of the debt as a partnership lia- 
bility. 

2. Real property belonging to partnership.—When lands are purchased 
with partnership funds, and used for partnership purposes, or are taken 
in payment as a means of collecting partnership debts, a court of equity 
will treat them as personalty for all partnership purposes—that is, for the 
yayment of partnership debts, and the adjustment of the rights and lia- 
Ditties of the several partners among themselves; but the legal title 
vests in the several partners as tenants in common, and all must join in 
a conveyance in order to pass that title; and any residuum that may be 
left, after payment of the partnership debts and the adjustment of the 
rights of the partners inter sese, retains all the attributes of realty. 

3. Staleness, and statute of limitations; how pleaded.—Staleness proper, 
or great lapse of time unexplained, apparent on the face of the bill, is a 
good ground for dismissing it on motion for want of equity ; but the stat- 
ute of limitations as a defense, especially when available to some of the 
defendants only, must be pleaded, or taken by demurrer when the facts 
appear in the bill. 

4. Averments of bill; facts stated in past or present time.—In a bill 
which seeks to have a mortgage, executed three years previously, de- 
clared a general assignment, an averment that the property conveyed ‘‘is 
substantially all of the property’? owned by the mortgagor, is not equiv- 
alent to an averment that it was all of the property owned by him at the 
time the mortgage was executed. 

5. Amendable defects in bill.—When a bill is dismissed on motion for 
want of equity, and leave to amend is not asked, an amendable defect in 
the bill is sufficient to sustain the decree on error, although the dismissal 
does not appear to have been based upon it. 

6. Premature commencement of suit against administrator.—A suit 
against an administrator can not properly be commenced within six 
months after the grant of letters to him (Code, § 2614); and if prema- 
turely instituted, and then abated as to him on plea, though he is a nec- 
essary party, the suit can not be maintained against the other defend- 
ants. 


Arvrat from the Chancery Court of Barbour. 

Heard before the Hon. Jno. A. Fosrer. 

The bill in this case was filed on the 19th January, 1884, by 
John 8. Espy, as a creditor of the late firm of Clark, Hart & 
Co., on behalf of himself and all other creditors of said firm 
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who might come in and make themselves parties ; against Hugh 
M. Comer, John W. Drewry, and the personal representatives, 
widow and children of the two deceased partners, W hitfield 
Clark and Henry C. Hart; and sought to have a mortgage, 
which was executed to said H. M. Cc omer by said Ilart, ‘after 
Clark’s death, declared a general assignment, enuring under the 
statute (Code, § 2126) to ‘the benefit of all the creditors of said 
partnership ell 

The firm of Clark, Hart & Co., according to the allegations 
of the bill, was formed during the year 1863, and carried on 
the business of warehouse-men and commission-merchants in the 
city of Eufaula; the partners being said Clark and Hart, with 
Thomas J. Cannon and W. D. Etheridge, and the capital stock 
consisting of the warehouse property in which their business 
was to be carried on, of which Hart owned two-fifths, and each 
of the other partners one-fifth. In 1866, Cannon sold out his 
interest to Hart, and retired from the partnership, and Etheridge 
sold out his interest to said H. M. Comer, who, in April, 1874, 
suld and transferred his interest to said Drewry. By agreement 
among the partners, the business of the partnership was trans- 
acted exclusively by said Hart, and this was continued during 
the successive changes in the firm. The warehouse property 

ras held and used as partnership property, and the debts and 
liabilities of the partnership, during its changes, were con- 
tracted on the faith and credit of that property. The com- 

lainant commenced to do business with the firm in 1865, stor- 
ing his cotton with them, and depositing the proceeds of sale, 
until, at the death of said Clark in 1875, they owed him over 
fourteen thousand dollars; and for this debt, which, with in- 
terest up to 21st May, 1878, amounted to $14,320.38, Hart ex- 
ecuted to him on that day, in the name of the firm, a receipt 
acknowledging the deposit of the money, and stating that it 
was payable in six months. This receipt, or obligation, was 
made an exhibit to the bill; and it was alleged that, in signing 
it, “said Hart acted as the surviving partner of said firm, and 
as the agent of said Drewry, thereby binding himself, said 
Drewry, and all the partnership property belonging to said 
firm, said paper being given for a debt which was due by said 
firm.” 

The mortgage executed by said Hart to Comer, a copy of 
which was made an exhibit to the bill, was dated the 22d Feb- 
ruary, 1881, and purported to be given to secure the payment 
of three notes executed to said Comer by Hart, aggregating 
$19,537.38; and it was recited that these notes were given in 
payment of an antecedent indebtedness of Clark, Hart & Co. 
to said Comer. The mortgage conveyed, with other property, 
the entire warehouse property, and recited that said Hart 
VOL. LXXVI. 
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owned “a four-fifths legal interest thereto, and a one-fifth equi- 
table interest ;” and the bill alleged that said warehouse property 
“is substantially all of the partnership property of Clark, Hart 
& Co.” Hart died in June, 1883, and letters of administration 
on his estate were granted, on the 13th August, 1883, to G. L. 
Comer. The bill alleged that the firm of Clark, Hart & Co. 
was insolvent, that Drewry was insolvent, and that the estates 
of both Clark and Hart were insolvent. It was alleged, also, 
that Comer sold the property under the mortgage, on the 15th 
November, 1883, and became the purchaser at his own sale; 
and that Drewry afterwards conveyed to him, by quit-claim 
deed, all his interest in the property. 

On these facts as alleged, the bill prayed that the mortgage 
be declared a general assignment; that the sale and purchase 
by Comer, and Drewry’s deed to him, might be set aside, and 
declared inoperative and void ; that a receiver of the property 
be appointed, and be authorized to sell it under the order of 
the court; that the proceeds of sale be applied to the payment 
of the debts due to complainant and other creditors of Clark, 
Hart & Co., whose debts might be proved before the register ; 
and for other and further relief, under the general prayer. 

Comer, as administrator, filed a plea in abatement, alleging 
the premature institution of the suit as against him; and his 
plea being sustained, the bill was amended by striking out his 
name asa defendant. The other defendants submitted a mo- 
tion to dismiss the bill for want of equity; which motion the 
chancellor sustained, but dismissed the bill without prejudice. 
The decree dismissing the bill is now assigned as error. 


Puan & Merrirt, for appellant, cited Story on Partnership, 
§ 367; Gow on Partnership, 282; /de v. /ngraham, 5 Gray, 
106; Parsons on Notes & Bills, 145-6; Gay v. Johnson, 32 N. 
H. 367; Causler v. Wharton, 62 Ala. 358; Danner & Co. v. 
Brewer & Co., 69 Ala. 191; Marshall v. Marshall, 42 Ala. 
149; Donald & Co. v. Hewitt, 33 Ala. 534; Egbert v. Wood, 
3 Paige, 537; Mooring v. Insurance Co., 27 Ala. 254. 


- 


McKrreroy & Comer, contra, cited Wilson v. Torbert, 3 
Stew. 296; Edgar v. Cook, 4 Ala. 588; Fontaine v. Lee, 10 
Ala. 755; Lang’s Heirs v. Waring, 17 Ala. 145; Cunningham 
v. Bragg, 37 Ala. 436; Myatts & Moore v. Bell, 41 Ala. 222; 
Bell v. Morrison, 1 Peters, 351; Hockley v. Patrick, 3 Johns. 
536; Andrews v. Brown, 21 Ala. 437. 


STONE, ©. J.—Partnerships are dissolved by the death of 
one of the members, unless there is a provision for its longer 
continuance, either in the agreement of partnership, or by 
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some testamentary direction in the will of the deceased mem- 
ber.—Story on Part. §§ 317, et seg.; Parsons on Part. 438, 
After dissolution by the death of one of the partners, the sur- 
vivors can not revive any debt of the firm, nor continue it in 
force, by any act of theirs, so as to bind the estate or effects of 
the deceased partner, if the debt be otherwise barred as to 
him.— Wilson v. Torbert, 3 Stew. 296; Myatt v. Bell, 41 Ala. 
222; Fontaine v. Lee, 6 Ala. 889; Lang vw. Waring, 17 Ala. 
145; s.c., 25 Ala. 625; Cunningham v. Bragg, 37 Ala. 436. 
It follows, that the acknowledgment of complainant's claim, 
made in 1878, by Hart, in the name of the firm of Clark, 
Hart & Co., did not bind the estate of Clark, who died in 
1875,—much more than six years before this suit was brought. 

The acknowledgment, however, bound Hart, for this suit 
was instituted much less than six years after it was given. It 
would seem, also, that according to the averments of the bill, 
it bound Drewry as well. He was the other surviving partner, 
and the bill avers Hart had authority to bind him, and did 
bind him by signing the partnership name. So, taking the 
averments of the bill as true, both Hart and Drewry had ae- 
knowledged the existence and amount of the debt to Espy. 
The demand asserted in the bill was not, therefore, barred as 
against the survivors, by any thing apparent on the face of the 
bill. 

If Clark’s estate was discharged from liability, under the six 
years statute of limitations, that was a matter of personal dis- 
charge, which could be invoked alone in behalf of that estate, 
and could have no effect whatever on the liability of Hart; 
nor of Drewry, if Hart was authorized to acknowledge for 
him. Such defense is personal, and neither discharges other 
parties, nor changes the character of the debt. It still re- 
mained a partnership liability, so far as Hart was concerned, 
and, possibly, so far as the rights of Drewry were affected. 
Only Clark was relieved from liability. 

How far Clark’s effects are relieved by such personal dis- 
charge, is a question not raised by this record. It would seem 
clear, that his individual property is exonorated. We need not 
now decide as to any interest he may have in the partnership 
effects. If the recitals in the mortgage are correct, it would 
seem that Clark’s estate had no interest in the warehouse prop- 
erty. Hart, in the firm name, assumed to convey, and did 
convey, four-fifths of the property ; Drewry owned one-fifth, 
and this leaves nothing for Clark’s estate. If Hart had pur- 
chased Clark’s fifth interest, by any proceedings after Clark’s 
death, it may be that he only did and could buy subject to the 
partnership liabilities resting upon it, as part’ of the partner- 
ship assets. Or, even if Clark’s estate still own an interest in 
VoL, LXxvi. 
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the realty, it is not clear that that interest can not be utilized 
in paying the partnership liabilities, still resting on other mem- 
bers of the firm, even though Clark and his individual property 
may be discharged therefrom.—//utchinson v. Smith, 7 Paige, 
96; French v. Lovejoy, 12 N. H. 461; Gay v. Johnson, 32 N. 
H. 167; Jde v. Ingraham, 5 Gray, 106. 

When lands are purchased with partnership funds, and used 
for partnership purposes—or when, as a means of collection, 
lands are taken in payment—such lands acquire many of the 
incidents of personal property, so far as an adjustment and 
settlement of the partnership accounts are concerned. This 
principle applies fully to the claims of creditors of the part- 
nership, and to the adjustment and equalization of the benefits 
and burdens between the partners themselves. In other words, 
creditors, when necessary for the collection of their demands, 
may have the character of personalty stamped on real estate 
thus held. So, when necessary for an equal settlement between 
partners, may the same relief be obtained. And when lands 
are thus applied, they lose all the attributes of realty, such as 
liability for dower claim, &e. But this is purely an equitable 
doctrine, and the legal title, with ali the characteristics of 
realty, attach to it, until it is so applied to partnership wants. 
If the title be in the firm name, it can not be conveyed away 
by any number of the members less than the whole. At law, 
a title thus made vests in all the members of the firm as tenants 
in common, and all must join to transfer the legal title —Lang 
v. Waring, 25 Ala. 625; s.c., 17 Ala. 145; Davis v. Chris- 
tian, 15 Grat. 11; Déillon v. Brown, 11 Gray, 179; Carlisle v. 
Mulhern, 19 Mo. 56: Duhring v. Duhring, 20 Mo. 174; 
Sumner v. Hampson, 8 Ohio, 328; Richardson v. Wyatt, 2 
Dess. 471. 

As a corollary of the above, the American doctrine is, that 
real estate, thus converted into personalty for partnership 
wants, only becomes personalty pro tanto. If there be a res- 
duum after satisfying partnership liabilities, and equalizing the 
interests, that restduum is not personalty, but retains all the 
attributes of realty—Lang v. Waring, 25 Ala. 625; Pars. on 
Part. 371-2; Story on Part. gs 93, e¢ seg; 5 Wait’s Ac. & Def. 
121. 

The present case was submitted in the court below simply 
on a motion to dismiss for want of equity, without answer, de- 
murrer, or plea. The motion was sustained, and the bill dis- 
missed, but without prejudice. We are not informed on what 
ground the motion was sustained. The main argument made 
inthis court in support of the decree is, that the claim was 
barred by the statute of limitations of six years. We will not 
gainsay that staleness proper—great lapse of time unexplained— 
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may furnish a ground for dismissing a bill. It requires dili- 
gence, as well as good faith, to put the machinery of a chan- 
cery court in motion. But when, as in this ease, the de- 
fense rests upon the statute of limitations alone—especially 
when that defense is available to only a part of the defend- 
ants—it should be presented by plea, or by demurrer if the 
averments of the bill present the requisite facts.— Zhonpson v, 
Parker, 68 Ala. 387. 

The present bill is defective. It was filed in January, 1884. 
The mortgage it seeks to have declared a general assignment 
was executed about three years before. The averment of the 
bill is, that the warehouse property it seeks tocondemn “ 7s sub- 
stantially all of the partnership property of Clark, Hart & 
Co.” This refers to the time the bill was filed. To come 
within the rule, the averment should have been that it was sub- 
stantially all the property of the partnership at the time the 
mortgage was executed.—Donald v. Hewitt, 33 Ala. 534; 
Danner v. Brewer, 69 Ala. 191. There was no motion in the 
court below for leave to amend, and standing as it does, this 
defect is fatal. It presents the familiar case of a correct judg- 
ment, possibly for a faulty reason. 

Another defect in the bill could not have been amended. 
The personal representative of Hart was a necessary party.—l 
Brick. Dig. 755, § 1727. This suit was instituted prema- 
turely—too short a time after administration on his estate was 
granted, to authorize a suit against the administrator. The suit 
was abated as to him, on his plea, and any attempt that might 
be hereafter made to make him a party would fail on the same 
ground. This is fatal to the present bill. 

The decree of the chancellor, dismissing the bill without 
prejudice, must be affirmed. 


Brown v. Hamil. 


Special Action on the Case by Landlord, against Advancing 
Merchant, for Conversion of Tenant's Crop, with notice of 
Statutory Lien. 


1. Estoppel by replevin bond.—Judgment by default being rendered in 
an attachment case, and the property attached not being delivered ac- 
cording to the condition of the replevin bond (Code, §§ 3289-91 ; Sess. 
Acts 1880-81, p. 54), the surety on the bond is estopped, in any subse- 
quent proceeding, from denying the regularity of the leer, or the liabil- 
ity of the property to seizure under the writ. 

VoL. LXXvI. 
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2. Same ; landlord’s lien; action for conversion of crop, with notice of 
lien. —The landlord’s lien on the crops raised by his tenant, for rent and 
advances (Code, § 3467), is superior to that of a merchant who makes 
advances under a crop-lien contract (Jb. §§ 3286-7), and must prevail 
when properly asserted ; yet, if the merchant sues out an attachment to 
enforce his lien, and the landlord becomes surety for his tenant on a 
replevin bond, being thereby estopped from denying the liability of the 
property to the attachment, after judgment by default, he can not after- 
wards maintain an action against the plaintiff therein, as for a conver- 
sion of the crop with notice of his lien. 


Apprat from the Cireuit Court of Pike. 

Tried before the Hon. Joun P. Husparp. 

This action was brought by John M. Hamil, against John 
O. Brown, to recover damages for an alleged conversion by de- 
fendant of a crop raised on rented land, with notice of plain- 
tiff’s lien as landlord; and was commenced on the 18th Sep- 
tember, 1882. The complaint contained a single count, which 
alleged that the plaintiff leased certain lands, for the year 1881, 
to one C. I]. Smart, and made necessary advances to enable 
him to raise a crop on said land, whereby plaintiff acquired and 
had a lien on the crops raised by said Smart on said land ; that 
the defendant had notice of these facts, “yet, notwithstanding the 
premises, and plaintiff's rights by reason thereof, said defend- 
ant on the 7th December, 1881, procured an attachment to be 
issued by the clerk of the Cireuit Court of said county, and 
caused the same to be levied by the sheriff of said county upon 
the crops of said tenant, grown as aforesaid on plaintiff's land 
during the year 1881, and said crop to be replevied and taken 
out of the possession and control of said tenant and_ plaintiff, 
and placed in the custody of the law ; by means whereof, plain- 
tiffs lien on said crop, for rent and advances made as aforesaid, 
was destroyed and lost, and plaintiff damaged,” &c. The de- 
fendant pleaded, “in short by consent,” Ist, not guilty; 2d, ves 
adjudicata ; 3A, “that plaintiff is estopped by his own certain 
bond, or writing obligatory, now on file in this court, from set- 
ting up his said lien in said complaint mentioned.” The court 
sustained a demurrer to the third plea, and the cause was tried 
on issne joined on the others. On the evidence adduced, which 
isstated in the opinion of the court, the court instructed the jury, 
at the request of the plaintiff, that they must find for him, if 
they believed the evidence. The defendant excepted to this 
charge, and he here assigns it as error, together with the ruling 
on the demurrer to the third plea. 


N. W. Grirrry, for appellant. 


STONE, C. J.—In December, 1881, John O. Brown sued 
out an attachment against Smart and Henly, which was levied 
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on farm products that had been grown that year. Brown as. 
serted claim to the property attached, under a written contract 
of lien for advances to make a crop, commonly called a crop- 
lien. After the property was attached, Simart, one of the de- 
fendants, gave a replevin bond with two sureties, one of whom 
was J. M. Hamil, appellee in this cause. The attached prop- 
erty was then restored to the defendant in attachment. Brown 
recovered judgment by default against Smart and Henly, de- 
fendants in attachment, and the replevied property not being 
surrendered to the sheriff, Hamil paid the amount of the re- 
covery, to avoid a forced collection by him. This attachment 
proceeding was had under the amended sections 3289 and 3291 
of the Code of 1876, as found in Pamphlet Acts 1880-1, pp. 
54-5, approved March Ist. 1881. Under this statute, if Brown’s 
recovery had not been paid, Smart and his sureties, of whom 
Hamil was one, had no means of relieving themselves from the 
payment of the judgment. They had permitted all opportu- 
nities to pass for making any defense, based on a denial of the 
liability of the property to Brown’s attachment.—/emison ». 
Cozens, 3 Ala. 636; Adler v. Potter, 57 Ala. 571. 

After Hamil had paid Brown’s recovery, he instituted this 
action on the case, the gravamen of his action being, that Brown 
had wrongfully levied his attachment on property, on which he, 
Hamil, claimed he held a paramount lien. The claim of Hamil 
was that of landlord for unpaid rent. It is certainly true, that 
a landlord has a lien on the crops grown on rented premises, 
for rent in arrear, which is paramount to that of an ontsider, 
who claims only for advances made under crop-lien contract. 
And if the claim in this case had been asserted in correct form, 
and at the right time, there can be no question that Hamil’s 
right was superior to Brown’s. We have shown above that, in 
the attachment proceedings, even to their close and final execu- 
tion, all the makers of the replevin bond were estopped from 
denying that the property was levied on under the attachment, 
and that it was subject to the process. The same result would 
have followed, if the property had belonged to an outside 
stranger, or if the levy had been fictitious, there being no such 
property. Statutory replevin bond is not the form in which 
adversary claim to property can be asserted. It proceeds on 
the concession that the property seized belongs to the defendant, 
and the bond is given to save the expense of safe custody, and 
to secure its return to the possession of the defendant, to re- 
main there until the suit is determined. It is manifest that, so 
far as the attachment proceedings are concerned, the bondsmen 
on the replevin bond are estopped from denying that the prop- 
erty attached was the property of Smart, or Smart and Henly, 


and subject to the attachment.—Mead v. Figh, 4 Ala. 279; 
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Dunlap v. Clements, 17 Ala. 778; Cooper v. Peck, 22 Ala. 

406; Mitchell v. Ingram, 38 Ala. 395. 

In Easly v. Walker, 10 Ala. 671, this court said:  “ We ap- 
prehend that the execution of a forth-coming bond, for prop- 
erty subject to seizure, would estop the party from controvert- 
ing the regularity of the levy.” In Adler v. Potter, 57 Ala. 
571, it was said: “ The obligors in the bond are estopped frum 
disputing the levy, and the liability of the property levied on 
to seizure.” See, also, Collins v. Mitchell, 5 Fla. 364; Me- 
Millan v. Dana, 18 Cal. 339. 

The result of the attachment suit being a conclusive estoppel 
on Hamil to dispute, in that suit, Smart’s ownership of the 
property in controversy, can he be heard to gainsay it in an in- 
dependent action? Would not the entertainment of such a 
suit be, in effect, to allow that to be done indirectly, which ean 
not be accomplished by direct means? We hold, that Hamil 
lost his opportunity by the unadvised course he pursued in the 
attachment suit. If, instead of being a mere lien creditor, he 
had been the absolute owner of the property, and had pursued 
the course in reference to it, which he is shown to have pursued 
in the attachment suit, we are unable to formulate an argument 
which will support his claim to the property, afterwards asserted. 
Can a better argument be made in favor of the present suit ¢ 
We think not. 

The Cirenit Court erred in charging the jury on the effect of 
the evidence. 

Reversed and remanded. 


Adams wv. Sayre. 
Bill in Equity by Mortgagor, for Account and Redemption. 


1. Finality of decree.—As a general rule, there can be but one final 
decree on the merits of a cause, and it can not be altered at a subsequent 
term; but a decree may be partly final, and partly interlocutory—as 
where it settles the substantial merits of the case, and orders an account 
tobe stated between the parties; in which case, an appeal would lie 
from it, and also from the subsequent decree based on the register’s re- 
port and statement of the account. 

2. Same, in this case.—In this case, the bill was filed by a mortgagor, 
seeking to redeem his lands from a purchaser at the mortgage sale, on 
the ground that he bought by collusion with the mortgagee, or, in the 
alternative, that he was plaintiff’s agent in charge of the property, with 
power to sell, and therefore could not purchase for himself. The chan- 
cellor held the complainant entitled to relief, but did not state under 
which aspect of the bill, and ordered the register to state an account; 
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and on appeal to this court, his decree was affirmed, on the ground that 
the complainant was entitled to relief under the second aspect of his bill. 
Held, that the chancellor, after this affirmance, might modify and change 
his instructions to the register as to the principles on which the account 
should be stated. 

3. Purchase by agent, at sale of principal’s property.—When an agent, 
having control of his principal’s property, with power to rent and sell, 
becomes the purchaser at a sale under a mortgage, his purchase is not 
void, but, like a purchase by a mortgagee at his own sale, is voidable 
merely, at the option of his principal, seasonably expressed ; and when 
the principal seeks to set aside the sale, he will be required to do equity. 

4. Same; statement of account on disaffirmance of sale.—The principal, 
seeking to set aside the agent’s purchase at the mortgage sale, will be 
required, at least, to refund the purchase-money paid, with interest, 
moneys expended in repairs and permanent improvements, taxes, and 
other lawful charges, with interest thereon; while the agent will be re- 
quired to account for rents and profits, or, if in possession, for use and 
occupation, as of the value of the property when he took possession, nat 
estimating the increased value by reason of his improvements. 

5. Same ; interest on rents.—In stating the account in such case 
against the agent (or purchaser), when he is chargeable with rents, the 
chancellor has a large discretion in the allowance of rests in calculating 
interest, dependent upon the amounts collected and the times when col- 
lected, the statutory rule as the application of partial payments not being 
just or applicable in all cases. In this case, on the facts shown by the 
record, rests should be made every six months. 

6 Same; allowance for commissions, attorney’s fees, etc.—The agent 
having become the purchaser at a mortgage sale, and claiming to hold 
possession in his own right, he is not entitled, as against his principal 
seeking to set aside the sale and to redeem, to compensation for his man- 
agement of the property during such possession, nor for attorney’s fees 
and costs incurred in ejecting a defaulting tenant. 

7. Same; allowance on account of mortgage debt assigned.—The equity 
of redemption being cut off by the sale under the mortgage, and the 
mortgage debt extinguished to the amount bid at the sale, if the agent 
afterwards takes an assignment of the mortgage and secured debt, by a 
separate transaction, he holds this demand, as against his principal, sub- 
ject to abatement on account of usurious interest paid, or other equities 
existing between the mortgagor and mortgagee at the time of the 
transfer. 


Apprat from the Chancery Court of Montgomery. 

Heard before the Hon. Joun A. Foster. 

The bill in this case was tiled on the 11th April, 1879, by 
William D. Sayre, against James R. Adams and Thomas 
Joseph; and sought to redeem a certain store-house and lot in 
the city of Montgomery, which had been sold under a mortgage 
by said Thomas Joseph, as the assignee of W. F. Joseph, and 
bought at the sale by said Adams, to whom Joseph executed a 
conveyance as the purchaser, and also assigned to him the 
mortgage and secured note. The mortgage was dated January 
11th, 1873, and was given to secure the payment of a promis- 
sory note for $3,100, money borrowed by said Sayre from W. 
F. Joseph; and it contained an express provision, authorizing 
the mortgagee to purchase at any sale made under the power 


therein contained. On the 25th April, 1877, after the transfer 
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of the mortgage to Thomas Joseph, and when he was about to 
foreclose it by a sale under the power, a written agreement was 
entered into between him and said Sayre, which, after reciting 
the facts as to the execution and assignment of the mortgage 
and the intended sale, proceeded thus: “ Now, therefore, in 
consideration of one dollar to me in hand paid by the said W. 
D. Sayre, the receipt whereof I do hereby acknowledge, I have 
agreed, and do hereby agree with the said W. D. Sayre, that, 
in ease Iam the purchaser of said property at said sale, the 
said W. D. Sayre shall have the right to redeem said property, 
at any time within two years from the date of said sale and 
purchase by me, on the following terms, to-wit: that is to say, 
I am to credit the said promissory note and mortgage with the 
net proceeds of the rents of said property, and the said Sayre 
is to pay any balance that may be due on said promissory note 
at the time of said redemption, including interest on the same ; 
and from said rents are to be deducted, also, the expenses con- 
templated by said mortgage, incident to the foreclosure of the 
same. In witness whereof,” &e. The bill alleged that Adams, 
who was a real-estate agent in the city of Montgomery, had 
charge and control of the property as complainant’s agent, col- 
lecting the rents; that he had made payments for complainant 
on the mortgage debt to Joseph, and knew that usurious in- 
terest was included in it; that he had knowledge of the written 
agreement between complainant and said Joseph, and became 
the purchaser at the sale, with the assent of complainant, on 
the understanding that he would hold the property pursuant to 
that agreement; and that after the sale, when complainant de- 
manded an account with the view of redeeming the property, 
“said Adams denied that he had purchased the property pur- 
suant to any agreement with either complainant or said Joseph, 
and claimed that he had purchased the same without any con- 
dition or limitation upon his right as such purchaser, and de- 
nied that complainant had any right of redemption except 
under the statute,” &e. The bill was afterwards amended, by 
alleging that it was the duty of Joseph, in executing the power 
of sale, either to purchase the property himself, or to make it 
bring the best possible price, vet, in vio'ation of this duty, he 
agreed with Adams, just prior to the sale, not to bid against 
him if Adams would bid $3,120; that the property was bought 
by Adams pursuant to this agreement with Joseph, “which 
was a breach of trust and duty on the part of said Joseph, par- 
ticipated in by said Adams,” and that this agreement was un- 
known to complainant until after his original bill was filed. 
The chancellor overruled a demurrer to the bill, and ren- 
dered a decree as follows: “The court is of opinion that the 
complainant is entitled to relief, and so orders and decrees. 
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The matter is referred to the register, to state an account. He 
will charge complainant with interest at eight per-cent. on his 
note, from the date of its maturity, and with all taxes paid by 
Adams on account of the mortgaged premises, and with the 
cost of permanent improvements and necessary repairs put on 
the property by him. He will credit complainant with all pay- 
ments made to Thomas Joseph, according to the legal rule for 
applying partial payments, and also with the rents received by 
Adams since he went into possession. He will report to the 
next term the balance due on the mortgage debt.” This decree 
was affirmed by this court, on appeal by Adains.—Adames ». 
Sayre, 70 Ala. 318-26. 

Afterwards, when the register proceeded to state the account 
between the parties, the complainant applied to the chancellor 
for an amendment or modification of the instructions given in 
the decree above copied ; and the chancellor thereupon ordered 
and decreed that the instructions “be, and they are hereby, 
amended by substitution.” as tollows: 1. By striking out the 
words “ He will charge complainant with interest at eight per- 
cent. on his note, from the date of its maturity,” and inserting, 
in lieu thereof, “ He will charge complainant with the amount 
of the debt legally due from him, with interest thereon at eight 
per-cent.” 2. By striking out the words “ //e will credit com- 
plainant with all payments made te Thomas Joseph, according 
to the legal rule f* computing partial payments,” and insert- 
ing in lieu thereof, “ A/so, with all payments made to W. F. 
Joseph, on said loan, before the transfer of the debt to Thomas 
Joseph, according to said legal rule.” 3. “ And it is further 
ordered, that the register, in holding said reference, shall charge 
against complainant all legal and equitable sums, with interest 
thereon, and shall credit him with all sums which legally and 
equitably should be given him as credits, according to the testi- 
mony adduced before him.” 

On the statement of the account by the register, under these 
instructions, Adams claimed an allowance of ten per-cent. on 
the rents collected by him while in possession of the property, 
as the usual commissions charged by real-estate agents for rent- 
ing property, collecting rents, &c. ; and he excepted to the dis- 
allowance of this claim by the register. He also asked a credit 
for $14.10, costs and attorney’s fee paid in ejecting a defaulting 
tenant from a part of the premises; and he duly excepted to 
the disallowance of this credit by the register. The chancellor 
overruled these exceptions, and confirmed the register’s report; 
and it appearing from the report that, after allowing Adams 
all the credits to which he was entitled under the instructions 
of the chancellor, including permanent improvements, taxes 
paid, &c., and charging him with rents received, and interest 
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thereon, there was a balance of $256 due from him to the com- 
plainant, the chancellor rendered a final decree, declaring the 
mortgage satistied, directing the register to enter satisfaction 
on the records, and requiring Adams to surrender the possession 
of the property; and he further rendered a money decree 
against Adams, for the balance of $256, in favor of the com- 
plainant, and ordered the costs to be equally divided. 

From this decree Adams now appeals, and here assigns as 
error: 1. That the chancellor had no authority to modify the 
instructions contained in the former decree. 2. That the 
amended or modified instructions were erroneous. 3. That 
the chancellor erred in overruling the defendant’s exceptions 
to the register’s report. 4. That the chancellor erred in charg- 
ing interest against him on rents collected, from the date of 
the same. 5. That he erred in charging defendant, on state- 
ment of the account, with payments made to Wm. F. or 
Thomas Joseph, prior to the sale under the mortgage. 


Guyver & Braxkey, for appellant—1. The chancellor had 
no power to alter the instructions to the register contained in 
the first decree. By that decree, the chancellor held the com- 
plainant entitled to relief, and declared the extent of that re- 
lief, and the principles by which it was to be ascertained, by 
the instructions to the register as to the statement of the ac- 
count ; and this court, affirming his decree, said: “ We can not 
see that the chancellor erred in decreeing relief to the com- 
plainant, or in announcing the principles on which the account 
between the parties should be stated.” The chancellor had 
no power to amend or alter this decree, or to modify the prin- 
ciples on which relief was granted, at any subsequent term. 
Garner v. Prewitt, 32 Ala. 13: Clark v. Hall, 7 Fon 384; 
(ribson v. Crehore, 5 Pick. 160; Pog 7S Uv. Rogers, 1 Paige, 
188; 2 Dan. Ch. Pr. 1028; Avng v. Savery, 8 De G., M. & 
G. 317. (2.) This court decided, on the former appeal, that 
the complainant was not entitled to relief on the ground of 
the alleged agreement, because it was not shown that Adams 
had knowledge or notice thereof; but that he was entitled to 
relief, because Adams occupied such a fiduciary relation to him 
as forbade a purchase by him without the consent of his prin- 
cipal; that the purchase was voidable, at the election of the 
rincipal, and the agent chargeable as a trustee in invitum. 

his being the relation between the parties, and the principal 
electing to disattirm the sale, he is required to repay the money 
advanced, with interest, taxes paid, cost of permanent improve- 
ments, and all other lawful charges, while the agent is charged 
with rents, or with use and occupation of the property. — ow 
v. Mackreth, 1 L. C. Eq. 115, 172; Thorp v. Cullum, 1 Gilm. 

33 
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815; Wilson v. Troup, 2 Cowen, 238; Lves v. Ashley, 97 
Mass. 198; Saltmarsh v. Beene, 4 Porter, 283; Russell », 
Southard, 12 How. 156. (3.) Adams was a real-estate agent, 
whose business was to rent ont houses and collect rents: and it 
was proved that such services were worth ten per-cent. of the 
amount collected. He managed the property as his own, and 
it was his until Sayre elected to claim it; but this election did 
not convert him into a trespasser, nor take away his right to an 
allowance for moneys expended in improvements ; and no dis- 
tinction, in principle, can be drawn between money expended 
and personal services.—Gbson v. Crehore, 5 Pick. 160; Tucker 
v. Buffum, 16 Pick. 51. The claim for costs and expenses in 
ejecting a defaulting tenant certainly also comes within the 
principle of necessary and reasonable disbursements, and it 
should have been allowed. (4.) The chancellor erred, also, in 
charging appellant with interest on rents collected, from the 
day of collection, instead of the end of the year, or, at least, 
after the expiration of six months.—Royall v. Me Henzie, % 
Ala. 368; [/arrison v. Harrison, 39 Ala. 511; 1 Perry on 
Trusts, § 3245. (5.) The rights of Adams, on disattirmancee of 
the sale by Sayre, have no connection with the conduet of 
Joseph in executing the power of sale. But it is insisted that 
Joseph, in procuring a purchaser to bid a reasonable price for 
the property, was guilty of no breach of trust.—Avarney v. 
Taylor, 15 How. 519. Nor are the appellant’s rights, as pur- 
chaser at the sale, affected by the subsequent transfer to him of 
the mortgage and note.—Duval v. Ralelinn 1 Ala. 728; Joss 


v. Barclay, 18 Penn. 179; Perkins v. Lewis, 41 Ala. 658. 


Troy & Tompkins, contra.—(1.) The original bill sought to 
charge Adams, as purchaser at the sale by Joseph, into a 
trustee for the benefit of the complainant, because he bought 
with nutice of the agreement for redemption between Joseph 
and complainant; but this case was denied and disproved by 
Adams and Joseph, who showed, on the other hand, that 
Adams bought under a private agreement with Joseph that the 
latter would not bid against him; and the bill was thereupon 
amended by charging these facts, and relying upon them as a 
palpable breach of duty on the part of Joseph, in which 
Adams participated, and thereby became chargeable with the 
equities existing between Joseph and complainant. That the 
conduct of Joseph was a breach of trust, see authorities cited 
in brief for appellee on former appeal, 70 Ala. 325; also, 
Story’s Equity, § 293. That Adams, having participated in 
this breach of trust, is subject to every defense which Sayre 
had against Joseph, see Bump on Fraud & Mistake, 236. 
While the fact that Adams was Sayre’s agent, at the time of 
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the transaction, strengthens the complainant’s case, it does not 
affect his rights, or the character or extent of the relief to 
which he is entitled. This was the case made by the record on 
the former appeal, and it was sustained by this court on appeal. 
(2.) The instruetions to the register, in the former decree, as 
to the mode of stating the account, contained an obvious mis- 
take, which was not discovered until the register proceeded to 
execute the reference; and this mistake was corrected by the 
modified instructions. Whenever an account is to be taken, 
every thing relating to it, either as to the mode of stating, or 
as to the items composing it, must, of necessity, remain sud 
judice until the account is closed.—2 Dan. Ch. Pr. 1233-4; 
Clark v. Hall, 7 Paige, 382; Murray v. Blachford, 2 Wend. 
221; Millspaugh v. Me Bryde,7 Paige, 509; Leitch v. Crump- 
ton, 4 Paige, 476; Beckman v. Peck, 3 John. Ch. 415; Langie. 
Brown, 21 Ala. 199. (3.) As against the complainant, the 
sale under the mortgage operates only as an assignment of the 
mortgage, and the assignee (or purchaser) occupies the same 
position as the mortgagee.—2 Jones on Mortgages, $$ 1118, 
1902; 2 Perry on Trusts, § 602; Goldsmith v. Osborne, 
1 Edw. Ch. 560; Driver v. Fortner, 5 Porter 9; Ten Eyck 
v. Cusad, 15 Towa, 524; Strang v. Allen, 44 Ill. 428.  (4.) 
Adams being chargeable as mortgagee in possession, the chan- 
cellor’s directions as to the mode of stating the account are 
correct.— Pearson v. Bailey, 23 Ala. 5387; Sloan v. Froth- 
ingham, 72 Ala. 580. The claim for commissions was properly 
disallowed, because Adams denied the right of the complainant, 
and claimed to hold for himself.—2 Jones on Mortgages, 
$ 1132. The claim for costs and attorney’s fees, in the case 
against Adler, was properly disallowed for the same reason, and 
because there was no proof that they were necessary or proper. 


SOMERVILLE, J.— This is the second appeal in the present 
ease, the former one having been decided at the December 
term of this court, in the year 1881. It is reported under the 
title of Adams v. Sayre, 70 Ala. 318, from an examination of 
which, as also from the present record, it will be seen that the 
first decree of the chancellor, rendered in April, 1880, was 
affirmed. The decree here appealed from, and upon which 
errors are assigned for our review, was rendered in April, 1882. 

The first point which we deem necessary to consider is, 
whether certain changes made by the chancellor in his former 
instructions to the register, to guide him in stating the account 
ordered, are of such a nature as to amount in law to an altera- 
tion, or calling in question of his first decree. If such be the 
case, it can not be denied that the last decree, having been 
rendered at a subsequent term, and being repugnant to the 
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first, would be erroneous.—Rules of Chan. Prac., No. 84; 

Code, 1876, p. 173; Ansley v. Robinson, 16 Ala. 793. 

The purpose of the bill is to redeem certain mortgaged prop- 
erty, which had been sold under a power of sale contained in 
the mortgage, and purchased by the defendant, Adams, by al- 
leged collusion with the mortgagee, Joseph, who himself was 
invested with authority to purchase at his own sale. The bill 

vas tiled in a double aspect, which we held not to be multifa- 
rious, using the following language in our former opinion; 
“Tn each aspect,” we said, “it seeks to avoid the sale under 
the execution of the power in the mortgage to Joseph, and to 
redeem the property—in the one alternative, under the terms 
of the alleged agreement ; and in the other, according to terms 
imposed by law. The reliefs thus afforded, in the two alterna- 
tives presented, are similar, if not identical in kind, and are 
certainly not repugnant in their nature.”— Adams v. Sayre, 70 
Ala. 325. The chancellor, in his decree then under review, had 
simply overruled the demurrers filed to the bill, adjudged that 
the complainant was entitled to relief, without specifying the par- 
ticular relief, and referred the matter to the register, for an ae- 
count to be stated, under certain instructions as to the mode in 
which this should be done. One theory of the bill was, that 
Adams had purchased the property at the mortgagee’s sale, 
charged with notice of the complainant’s agreement with Joseph 
as to the terms of the redemption, and subject to all his equities 
against Joseph as to payments and usurious interest ; and if not, 
in the alternative, that Adams, occupying a fiduciary relation 
towards complainant, and being in the possession and manage- 
ment of the mortgaged property, with the authority to rent and 
sell it, could not become the purchaser of it without the con- 
sent of his principal. The chancellor did not give his reasons 
for decreeing to complainant the relief prayed, nor was there 
anything in his decree which indicated upon which aspect of 
the bill it was based, except the inference afforded by his in- 
structions given to the register as to the mode of stating the ae- 
count; the sole purpose of which was to ascertain the amount 
due by complainant to Adams, and which he was compelled to 
pay in order to obtain the benefit of the relief granted, which 
was the right to redeem the property. This court affirmed the 
decree, evidently, upon the idea that the proof sustained it in 
the second aspect, as the reasoning in the opinion clearly shows; 
no reference being made in discussion to the testimony or prin- 
ciples of law bearing upon the first aspect, but only upon the 
second. We held the decree right, because Adams, being 
Sayre’s agent to sell the mortgaged property, could not be per- 
mitted “to traflic with the subject-matter of the agency, with- 
out the consent of his principal, so as to reap a profit for him- 
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self." —Adams v. Sayre, supra ; Pearce v. Gamble, 72 Ala. 

341. 

It is the settled doctrine of this court, that, as a general rule, 
there can be but one final decree upon the merits of a chancery 
cause, Which is reqnired to settle all the eguzties litigated, or 
necessarily involved, in the issues of the particular suit. The 
policy of the rule is found in the indisposition of the appellate 
courts to multiply appeals, by undertaking “ to review litigated 
cases by piecemeal.”— Randle v. Boyd, 73 Ala. 282. A decree 
may, nevertheless, be partly final, and partly interlocutory ; 
final, so far as it determines all issues of law and facet, constitu- 
ting the equities proper of the cause, and interlocutory as to 
ulterior proceedings regulating its mode of execution. There 
may be, therefore, and often are, under our system of chancery 
practice, two final decrees in the same cause; the one settling 
the substantial merits of the case, and the other based on the 
final report of the register, upon an account taken between the 
parties computing damages, trom each of which an appeal will 
lie to this court.— Malone v. Marriott, 64 Ala. 486 ; Jones v. 
Wilson, 54 Ala. dO; Walker v. Crawford, TO Ala. 567: 

No general rule can probably be stated, which would define 
accurately, for all possible emergencies, what constitues the 
equities of every case. These equities embrace the substantial 
merits of the controversy—the material issues of fact and law 
litigated or necessarily involved in the cause, which determine 
the legal rights of the parties, and the prineiples by which such 
rights are to be worked out. In Cochran v. Miller, 74 Ala. 50, 
we discussed the principles by which we would be governed in 
testing the finality of the first decree, and the extent of it. We 
then used the following language: “If it settle all the equities 
between the parties, it is, to that extent, final. If it is neces- 
sary to take an account, or other proceeding must be had to 
‘arry it into effect, to this last named extent it is interlocutory, 
and may be moulded, moditied, or altered by the chancellor, as 
any other interlocutory decree may be. The principles of relief 
can not be altered, for they are final. Directions for carrying 
the decree into effect may be modified, for they are interlocu- 
tory.” It was accordingly held in that case, that so much of 
the decree as merely declared the rules by which the register 
was to be guided in stating the account, or computing the 
amount of damages due, was interlocutory, and could be modi- 
fied at will by the chancellor at any time during the progress of 
the cause. The instructions given the register for carrying the 
decree into effect, not involving equities adjudged by the de- 
cree, and the decree itself, settling the equities of the case, are 
separate and distinct in their nature--the latter final, the former 
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interlocutory. The doctrine of this case is fully reaftirmed in 

Voltz v. Voltz,75 Ala. 555, which was decided at the last term, 

In Jones v. Wilson, 54 Ala. 50, where many authorities on 
this question are reviewed, a bill had been filed by certain bene- 
ficiaries, to establish a trust in lands, and to be let into posses- 
sion, with an account for rents and profits. The court, observ- 
ing that the whole point of controversy was one as tu the para- 
mount title to the lands, which depended upon the validity of 
a sale under a trust deed, said further, that when the chancellor 
“ adjudged the bill had equity, and the sale under which the 
respondent claimed title and possession was null and void, the 
subject-matter of controversy was determined. Further orders, 
such as an account of rents and profits, may have been neces. 
sary to carry the decree into full effect, but they w ere merely 
incidental to the right adjudged to the complainants.” 

The whole equity of the present bill is comprehended in the 
adjudged right of the complainant to redeem the mortgaged 
premises, upon the condition of paying to the purchaser ‘the 
amount justly due him, and the ordering of such account to be 
taken for the ascertainment of such amount. This, we repeat, 
was, in substance, the paramount equity of the whole case. 
The directions given to the register relate to the mode of taking 
the account, which involves a necessar vy step in the execution of 
the first decree. They adjudge strictly no settled prine iple of 
relief, but rather involve matters incidental to the relief given, 
in the meaning of this phrase as used in the authorities. It is 
no uncommon practice, for a chancellor, ordering an account to 
be taken, to instruct the register to state his account in two or 
more distinct aspects, and to adopt the one or the other, on the 
coming in of the report, as it may be supported by the testi- 
mony. A second appeal may be taken from the decree based 
on this report; and “on such secondary appeal,” as observed 
by Sronr, J., in Cochran v. Miller (74 Ala. pp. 63-4), * ques- 
tions may be raised growing out of instructions to the register, 
the introduction of testimony before him, and exceptions filed 
to his report.” We are of opinion, that the chanceller was em- 
powered to medify these directions, and such modification con- 
stituted no alteration of his first decree obnoxious to legal ub- 
jection. There seems to be nothing in most of these instrue- 
tions, not ordinarily incident to the taking of such an account. 
They do not presume to adjudge any equities of the parties, 
which were involved within the controverted issues of the bill 
and answer. 

This brings us to a second inquiry, involving the correctness 
of the second decree rendered by the chancellor, in April, 1882, 
based upon his directions to the register. 

It is not contended that the purchase made by Adams at the 
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mortgage sale was void, any more than a purchase by a mort- 
gagee at his own sale would be. It was not void, but merely 
voidable at the option of the complainant, seasonably expressed, 
and could be either aftirmed or disaftirmed by him.— Dozier 
». Mitehell, 65 Ala. 511; Downs v. Hopkins, Lb. 508; Comer 
vw. Sheehan, 74 Ala, 452. 

There is no element of fraud, which we can discern, in the 
conduct of Joseph, who, being the owner of the mortgage by 
assignment, stood in the shoes of the original mortgagee, his 
assignor. Ile was expressly authorized, it is true, to purchase 
at the mortgage sale, but he was certainly under no obligation, 
legal or moral, to do so. The policy of the law, without the 
previous consent of the mortgagee, in fact forbade him to do 
so. Perfect fairness and honesty in the conduct of the sale 
was the only duty that could be properly exacted of him, under 
the cireumstances. His agreement, therefore, with Adams, to 
abstain from bidding, can not be properly characterized as a 
breach of trust on his part, especially in view of the fact, that 
the amount agreed to be bid by Adams does not appear to have 
been an unfair or an unreasonable price for the property. The 
former decision in this case, as we have said above, is not based 
upon the theory contended for by appellee’s counsel, that Jo- 
seph was guilty of a constructive fraud, in which Adams _par- 
ticipated; but that Adams, being also an agent to sell, could 
not procure Joseph to sell the subject-matter of the agency, and 
himself traffic in it, without the consent of Sayre.—Adams v. 
Sayre, 70 Ala. 326. The testimony does not satisfactorily show 
that Adams bought with notice of complainant’s equities as 
against Joseph, and he does not stand in Joseph’s shoes as a 
mere assignee of the mortgage, but as a purchaser at a voidable 
sale. It is true that, after the sale, the balance of the mortgage 
debt was assigned to appellant; but this was an extraneous mat- 
ter, not agreed on prior to, but after the sale, and had no con- 
nection with it. 

The nature of the relief granted on bills like the present, 
filed for redemption, is well settled. The complainant is enti- 
tled to have the sale set aside, upon the condition of himself 
doing equity. He is required, at least, to refund the purchase- 
money with interest, with all sums expended by the purchaser 
in repairs and improvements of a permanent nature, with taxes 
and other lawful charges, to which interest may be added; the 
purchaser being required to account for the rents and profits, 
or for use and occupation, if he is in possession.— Fox v. Mack- 
reth, 1 Lead. Cas. in Eq., Part 4, p. 172; Dozier v. Mitchell, 
65 Ala. 511; Downs v. Hopkins, 1b. 508. 

While the purchaser is chargeable with rents, and with inter- 
est upon them, there is some difference of opinion, and perhaps 
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confusion, among the authorities, as to the time from which 
interest should be calculated. In taking the account, it falls 
largely within the discretion of the chancellor, as to how fre- 
sane rests shall be taken, in cases like the present. The 
ordinary rule of partial payments, as adopted by our statute, 
does not seem to us to be applicable, or just in all cases. The 
proper rule depends upon the amount of the installments of 
rent collected, and their frequency of collection. If very large, 
interest might be charged from the time of collection. If col- 
lected in small sums, dridlets, as it is commonly called, rests 
may be made, varying in time from six months to one year. 
As observed in Jones on Mortgages: ‘The two essential prin- 
ciples are—jirst, that when there is a surplus of receipts in any 
year, above the interest then due, a rest shall be made, and the 
balance remaining after discharging the interest shall be ap- 
plied to reduce the principal, so that the mortgage shall not 
continue to draw interest for the face of it, when in fact the 
mortgagee has in his hands money that should be applied to 
reduce the principal, and thereby make the interest less for the 
following year. Secondly, although the amount received in any 
one year be insufficient to pay the interest accrued, the surplus 
of interest must not be added to the principal, to swell the amount 
on which interest shall be paid for the following year; for that 
would result in the charging of interest upon interest, which is 
not allowed; but the interest continues upon the former prin- 
cipal, until the receipts exceed the interest due. These are the 
principles upon which the mortgagee’s interest account is every- 
where made up; and the cases in which they are stated are 
many, and in general accord.”—2 Jones on Mort. § 1139, and 
cases cited. See Hurrison v. Harrison, 39 Ala. 511-12; Roy- - 
all v. McKenzie, 25 Ala. 368-9. In the present case, the reg: 
ister, in taking the account, will make rests every six months, 
which seems to us to be equitable. 

The appellant was not entitled to charge for the management 
of the estate while he was in possession, claiming it as his own, 
and holding the legal title as he did. Lis commissions were 
properly disallowed, and also his expenses for attorney’s fees 
and other costs of litigation, shown to have been incurred 
touching the mortgaged property.— //ogan v. Stone, 1 Ala. 496; 
Barron v. Paulling, 33 Ala. 292. He assumed the risk of 
losing his services, by any subsequent disaftirmance of the sale. 

The effect of the sale was to cut off and bar the equity of 
redemption, and to satisfy and extinguish the mortgage debt, 
to the extent of Adams’ bid at-the sale, leaving only the unpaid 
balance as a subsisting debt in the hands of Joseph.—//arris v. 
Mullen, 71 Ala. 26. This balance having been assigned by 
Joseph to Adams, as a separate transaction, was a demand 
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against Sayre, subject to all existing equities. It could, there- 
fore, be reduced by payments made, or abated to the extent of 
any usurious interest entering into the transaction. 

In estimating the rents of property which has been improved 
by such purchaser, they should be based upon the value of the 
property when he took possession, and not npon the increased 
value arising from improvements made.— Dozier v. Mitchell, 
65 Ala. 512. 

The decree of the chancellor is reversed, and the cause re- 
manded. 





Ex parte Pearson. 


Application for Mandamus to Probate Judge, in matter of 
Exemptions to Decedent's Widow. 


1. When mandamus lies.—This court will rot award a mandamus to 
a probate judge, commanding him to vacate an order requiring an ad- 
ministrator to pay a sum of money to the intestate’s widow, as exempt 
from administration and the payment of debts (Code, §§ 2825-7), until a 
proper ap plication has been first made to the Circuit Court, and refused. 

2. Exemptions of personalty to decedent’s widow and children, as 
affected by residence.—The exemption of personal property to the widow 
and children of a decedent, like the exe mption of a homestead, is in- 
tended for the benefit of residents, and it contemplates the existence of 
the family relation in this State; hence, when the decedent died here, 
after a residence of several years, while his family continued to reside at 
his former residence in New York, and never came to Alabama until 
7 his death, they are not entitled to the statutory exemption of 
1,000. 


Application by petition by B. R. Pearson, as administrator 
of the estate of T. N. Jube, deceased, for a writ of mandamus, 
or other appropriate writ, to Hon. F. C. Ranpotrn, judge of 
the Probate Court of Montgomery, commanding him to vacate 
and set aside an order made on the 27th January, 1885, on the 
petition of said decedent’s widow, requiring the administrator 
to pay over to her, as exempt property for the benefit of herself 
and her several minor children, the sum of $456.85, assets of 
the estate in his hands. The right to the exemption was con- 
tested by the administrator, wh » also demurred to the petition ; 
but his demurrer was overruled, and, on the admitted facts, the 
probate judge made an order as prayed. The administrator 
reserved a bill of exceptions to the rulings and order of the 
court, and makes it an exhibit to his petition in thiscourt. The 
agreed facts are stated in the opinion of the court. 
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Arrineton & Granam, for petitioner. 
Wma. S. Trortncron, contra. 


CLOPTON, J.—This is an application for a writ of man- 
damus, or other appropiate writ, to be directed to the probate 
judge of Montgomery county, commanding him to vacate an 
order, that the administrator of the estate of T. N. Jube pay 
to the widow of the decedent a specified sum of money, as ex- 
empt from administration and the payment of debts. 

In Ee parte Peavis, 50 Ala. 210, on the application of Mrs. 
Reavis, a rule n7si was awarded, requiring the probate judge 
of Sumter county to show cause why a peremptory mandamus 
should not issue, to compel him to vacate an order disallowing 
allotments of personal property as exempt from administration, 
Whether cause was thereafter shown, or whether the probate 
judge vacated the order without further proceedings, does not 
appear. The report of the case shows, that the application was 
ex parte, and that the question of jurisdiction was not raised or 
called to the attention of the court, and was not considered. 
In Ee parte Dickson, 64 Ala. 188, a mandamus was issued to 
the Probate Court, to compel that court to proceed and make 
final settlement of the accounts of an executor. To this case 
the same observation is applicable: the question of authority 

was not made, nor considered. In every case where the ques- 
tion has been raised, the ruling a been adverse to the power. 

In Ex parte Tarleton, 2 Ala. 35, it is said: “The revisory 
power of the Circuit Court of Montgomery is adequate toa 
re-examination of the case, and to afford relief as ample as the 
law can grant. This being assumed, it is clear that this court 
is impliedly inhibited from issuing a remedial or original writ 
to a court or Revenue and Roads, unless, perhaps, where the 
Circuit Court refuses its interference.” In Ee parte Russell, 
29 Ala. 817, which is the leading case, it was held, that this 
court will not, in the first instance, award a prohibition to the 
Probate Court, and that application must be first made to the 
Circuit Court. It was said: “The Cireuit Court of Sumter is 
invested with authority to exercise a general superintendence 
over all inferior jurisdictions « in that county ; and may, there- 
fore, issue the writ of prohibition, if the petitioner shows that 
he is entitled to it. If that court, npon a proper application, 
refuses to interfere, or if it takes jurisdiction, and mistakes the 
law,’ it will then be sufficiently early for a resort to this court.” 
And in Leslie v. Tucker, 57 Ala. 483, which was an appeal 
from the judgment of the Probate Court, dismissing the peti- 
tion for the appointment of three proper persons to appraise 
-~ set apart one thousand dollars worth of personal property 
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as exempt to the widow and minor children, the appeal was 

dismissed, and it was observed: * The remedy, consequently, 

if any be required, would be by mandamus from the Circuit 

Court to the judge of probate.” 

By section 2, Article VI of the Constitution, the Supreme 
Court, except in cases otherwise directed therein, is invested 
with appellate jurisdiction only, under such restrictions and 
regulations, not repugnant to the constitution, as may from 
time to time be prescribed by law; and is invested with the 
power to issue such remedial and original writs as may be nee- 
essary to give it a general superintendence and control of infe- 
rior jurisdictions. By statute, this court is impliedly prohib- 
itd from exercising original jurisdiction in the issue and de- 
ter mination of writs of mandamus, in relation to matters of 
which any other court has jurisdiction ; and from issuing reme- 
dial and original writs, in the exercise of appellate jurisdiction, 
except when necessary to give it a general superintendence and 
control of inferior jurisdictions.—Code, 1876, § 571. And by 
section 657, the Cireuit Court has authority to exercise a gen- 
eral superintendence over all inferior jurisdictions. By the 
statutes, the Cireuit or City Court has jurisdiction of the mat- 
ter; a general superintendence over the Probate Court of Mont- 
gomery county. The issue of a mandamus directly from this 
court, to the Probate Court, is not necessary to give a general 
superintendence and control. Such superintendence and con- 
trol are acquired by an appeal from the judgment of the judge 
of the Circuit or City Court, as the case may be, on the appli- 
cation for the writ of mandamus. For these reasons, the ap- 
plication must be dismissed. 

Notwithstanding, we will consider the right of the widow 
and children to the exemption, as, in the opinion of counsel, a 
determination of the question will conduce to the prevention of 
useless litigation, and the expenditure of unnecessary costs. 
The facts, as shown by the agreed statement of counsel, are as 
follows: The decedent and his family formerly resided in the 
State of New York. About nine years preceding his death, 
the decedent, leaving his family in New York, came to Ala. 
bama, where he resided continuonsly to his death. His wife 
and children continued, in the meantime, to reside in New York, 
and were never in Alabama until after the death of the hus- 
band and father. The separation was without fault on the part 
of the wife, and they were never divorced, nor in any manner 
legally separated. Whether the separation was by agreement, 
or by abandonment on the part of the husband, we are not in- 
formed. 

While it has been uniformly held, that the statutes allowing 
exemptions, being founded on the humane and benignant policy 











524 SUPREME COURT [Dec. Term, 
{Ex parte Pearson. } 


of the protection of the family from dependence and want, 
should be liberally construed ; liberality of construction should 
not be extended so as to include cases without the spirit of the 
statute, and in contravention of the domestic policy of the State. 
To ascertain the intent of the legislature, all the statutes on the 
subject of exemption, constituting an entire system, should be 
construed in pari materia. Statutory exemptions are allowed 
for the benetit of residents, during life. The homestead, and 
personal property to the value of one thousand dollars, of any 
resident of the State, and some specified articles, are exempt 
from sale under legal process. In the event of the death of the 
owner and occupant of the liomestead, leaving a family, con- 
sisting of a widow, or children, or both, the homestead of the 
family is exempt from the payment of debts contracted after 
April 23d, 1873.—Code, $§ 2820, 2821. Section 2824 directs 
that certain enumerated articles of property shall be exempt 
when any person dies, leaving a widow, or child or children under 
the age of twenty-one years, members of his family. To enti- 
tle the widow or children to the exemption provided by this 
section, it is essential that the decedent shall bea resident of the 
State, and that the wife and children shall be members of his 
family at the time of his death. Then follows section 2825, 
under which the present exemption is claimed, which provides: 
“ Whenever the executor or administrator makes out an inven- 
tory -of the estate of any decedent, who left surviving him a 
widow or minor child, or children, it shall be his duty to per- 
mit the widow, or the guardian of such minor child or children, 
if there be no widow, or if she does not act, to select from the 
property described in the inventory, to be exempt from admin- 
istration for the payment of debts, the property hereinbefore 
declared to be exempt, and such additional property of the 
decedent as will amount to the value of one thousand dollars.” 
The exemption of personal property to the value of one thou- 
sand dollars is additional to the exemption provided for by 
section 2824, and is, ex vi termin?7, allowed for the benetit of 
the same classes of persons—the widow or child or children 
who are members of the family of the decedent. The solu- 
tion of the right to the exemption hinges, therefore, on the 
determination of the question, whether the widow and children 
were, in the meaning of the statute, members of the family of 
the decedent at the time of his death. ‘ 

It may be said generally, that to constitute a family, there 
must exist the relation of husband and wife, or of parent and 
child, or descendants of child: a condition of dependence on 
one or the other of these relations. It is not necessary that all 
shall actually live under the same roof, or within the same cur- 
tilage. Some may be temporarily absent, for the purposes of 
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education, or of business, or pleasure, or from pressing neces- 
sity ; but the residence of the husband and father must be the 
central place, which all regard, and to which there is the inten- 
tion of returning, as the home.—the center of common inter- 
ests, of marital and parental dependence and domestic happi- 
ness. In Allen v. Manassee, + Ala. 554, in which the plaintiff, 
who claimed the exemption, had been residing in this State three 
or more years, having a wife and one or more childreu residing 
in another State, where his actual residence was before coming 
to this State, it was held that the plaintiff was not one of the 
class of persons—the head of a family in the State—within the 
protection of the statute; and Gotpruwarrr, J. observed: 

“ This connection, too, which creates the exemption, ust exist 
in this State. Such, indeed, are the very terms of the enact- 
ment ; but, without them, it would be difficult to conceive any 
sound reason for extending our legislation beyond our own 
limits.” In case of realty, “the homestead of the family” is 
in terms exempt ; which implies actual occupancy and residence, 
except in case of a renting as provided by statute. The privi- 
lege of exemptions of personal property is allowed to the 
same class of persons—members of the family. It evidently 
was not the intention to confer a homestead exemption on per- 
sons only residing in the State, and at the same time to confer 
an exemption of personal property, whether the beneficiaries 
resided in or out of the State. 

It is conceded, as a general rule, a married woman follows 
the domicile of her husband: his domicile is regarded as the 
matrimonial domicile. Nevertheless, for many purposes, such 
as for divorce, maintenance in case of abandonment, and similar 
purposes, the wife may have an actual residence other than the 
matrimonial domicile. The residence may be different from 
the legal domicile. In case of abandonment by the husband, or 
separation, indicating permanence, accompanied by residence in 
different States, the legal fiction, that the wife follows the 
domicile of the husband, is too unsubstantial on which to found 
aright to legislative bounty, dependent on the constituency of 
a resident family. 

To extend the provisions of the statutes exempting property 
from the payment of debts to persons without our territorial lim- 
its, isin contravention of the policy and duty of every sovereignty 
to protect its own citizens—its domestic creditors. The terms 
of the statute should be clear and ambiguous, before the courts 
can declare such to be the legislative purpose. The term family 
is used in the statutes in its popular acceptation. Considering 
the statutes as comprising a system of exemptions from the 
payment of debts, they were manifestly conceived in the spirit 
and policy of beneticence to residents of the State, and were 














526 SUPREME COURT [Dec. Term, 


[Alford v. Lehman, Durr & Co.] 


not intended to operate in favor of those who were never resi- 
dents, and who were never under its protection and laws, to 
the detriment of residents. They contemplate the collection of 
husband and wife, or of parent and children or descendants of 
children, under such circumstances that the condition of de- 
pendence on one of the relations, which is the essential charae- 
teristics of a family, exists in this State. In the case of a per- 
manent separation, the wife and children continuing to reside 
in the State of the former residence, and the husband and fa- 
ther coming to and residing alone in this State, the condition 
of dependence, which entitles the widow and children to the 
exemptions in event of his death, does not exist. 
Application dismissed. 


Alford v. Lehman, Durr & Co. 


kjectment by Purchaser at Execution Sale, against Grantee of 
Homestead under Void Deed. 


1. Alienation of homestead, and subsequent abandonment ; conflicting 
rights of grantee and purchaser at execution sale.—A conveyance of the 
homestead, executed by husband and wife, but without the required cer- 
tificate as to the separate examination of the wife touching her voluntary 
signature and assent (Code, § 2822), is a nullity, neither passing any 
estate to the grantee, nor operating by way of estoppel against the 
grantors; and on the subsequent surrender and abandonment of the 
premises to the grantee, they become liable to levy and sale under exe- 
cution against the grantor, and the purchaser at the execution sale may 
recover them in ejectment. 

2. Same.—lIn this respect, there is no difference between a convey- 
— the homestead premises, and a conveyance of the right of home- 
stead. 


Appa from the Cireuit Court of Montgomery. 


Tried before the Hon. Jonn P. Hupparp. 


Suaver & Hurcueson, for appellant.—At the time of the 
conveyance by S. W. Alford and wife to the defendant in this 
case, they were in possession of the premises; their homestead 
right had not terminated, by abandonment or otherwise, and 
the plaintiffs’ judgment was no lien on the premises. —Thomp- 
son on Homesteads, §§ 390-91, and cases cited in note. The 
surrender of the possession to the grantee was an abandonment 
of the homestead, but that abandonment enures to the benefit of 
the grantee, not of the grantor’s creditors, as has been expressly 
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decided in Illinois and Texas.—Thompson on Tlomesteads, 
§ 483, and cases cited in note 2; McDonald v. Crandall, 43 
Ill. These cases proceed on the idea of a distinction between 
a conveyance of the fee in the premises,and a conveyance 
of the homestead right; a distinction which was recognized in 
Fellows v. Lewis, 65 Ala. 343. By the express language of the 
statute, the prescribed form of acknowledgment applies only 
to conveyances of the homestead right, and not of the homestead 
premises in fee ; and while the deed to the defendant was inoper- 
ative to pass the former, it was effectual as a conveyance of the 
fee, and the plaintiffs acquired nothing by the subsequent pur- 
chase at execution sale-—Brown v. Coon, 36 Ill. 246; Fish- 
back v. Lane, 36 Ill. 437. 


E. P. Morrisserr, contra, cited MeGuire v. Van Pelt, 55 
Ala. 344 ;//also v. Seawright, 65 Ala. 482; Balkum v. Wood, 
58 Ala. 642; Blum v. Carter, 63 Ala. 235; Tutwiler v. Mun- 
ford, 73 Ala. 308. 


SOMERVILLE, J.—The action is ejectment, and a recov- 
ery can, of course, be had only on the legal title. The plaintiffs 
claim to have acquired this under the one or the other of two 
execution sales, made under process issued on a judgment ren- 
dered against one 8S. W. Alford, in December, 1878; the first 
of such sales having transpired in March, 1882, and the second 
in April, 1883. The defendant claims title by a deed of con- 
veyance executed by said Alford and wife, bearing date in 
July, 1881. 

The land in controversy, which consists of one hundred and 
sixty acres, is shown to have been occupied and duly claimed 
by the owner, S. W. Alford, as a homestead; and so long as he 
remained in such oceupaney, no effort was made by the plain- 
tiffs to subject it to the satisfaction of their judgment, although 
executions seem to have been regularly issued upon the judg- 
ment, so as not to permit the lapse of an entire intervening term. 

We first consider whether the owner, or execution debtor, 
was seized of the legal title to the premises, at the time when 
either of these sales was made. This depends, it is easy to see, 
upon the legal validity of the deed made by himself and wife, 
in July, 1881. If this was a conveyance of the legal title to 
the defendant, J. C. Alford, who was grantee in the deed, there 
was no leviable interest remaining in the grantor,such as could be 
sold under execution; otherwise, there was. The Constitution 
declares that any mortgage, or other alienation of a homestead 
by the owner, if a married man, “shall not be valid, without 
the voluntary signature and assent of the wife to the same” 
(Const. 1875, Art. X, $2); and section 2822 of the Code (1876) 
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provides, that such signature and assent “ must be shown by the 
examination of the wife, separate and apart from the husband, 
touching the same,” taken by acknowledgment, and certified in 
writing before the proper officer, the mode and form of such 
acknowledgment being specially designated. It is shown by 
the record, that the deed under consideration is without any 
such evidence of the wife’s voluntary signature and assent, 
there being no certificate of her examination separate and apart 
from her husband. Such a deed, under the repeated decisions 
of this court, did not operate to convey any interest whatever 
in the homestead premises, but was a nullity. 

In Halso v. Seawright (65 Ala. 431), it is said, that “any 
alienation, not conforming to this constitutional mandate— 
wanting in the essential element of the voluntary signature 
and assent of the wife—is incapable of passing any estate or 
interest in the homestead. It can not operate, by estoppel or 
otherwise, against the husband, though exeeuted by him vol- 
untarily, upon a valuable consideration; it is simply void—a 
nullity, to all intents and purposes.” In MeGuire v. Van Pelt 
(55 Ala. 344), the following language was used by Bricket, 
C. J.: “The conveyance of the husband alone is as invalid 
and inoperative, as would be the deed of a married woman 
conveying lands, not executed and acknowledged in the mode 
statutes may have enabled her to convey. It will not support 
ejectment against the husband, nor will it operate against the 
subsequent conveyance of husband and wife.” This language 
is repeated in Scott v. Simon, 70 Ala. 352. In Miller v. Mara 
(55 Ala. 322, 338), speaking of the force and effect of such 
an attempted conveyance, Sronr, J., said: “It is ‘nvalid, and 
confers no rights, present or prospective. To hold otherwise, 
would be to expose this most valued and cherished right to 
liens afterwards to attach, and to sale and incumbrance of the 
reversion, utterly subversive of its free and unembarrassed en- 
joyment as a homestead, and of the unrestrained power of sale 
as a means of acquiring another, or for some other lawful pur- 

ose, which the constitution secures to the husband and wife.” 
™ Balkum v. Wood (58 Ala. 642), it was said by the same 
judge, speaking for the court: “A mortgage of the home- 
stead, without these formalities, is not regarded as a convey- 
ance imperfectly executed, which may be afterwards perfected. 
Until properly acknowledged, it is no instrument—a nullity.” 
In Hood v. Powell (73 Ala. 171), such a conveyance was held 
to be “a nullity ;” and in Slaughter v. Me Bride (69 Ala. 510), 
was said to be “ void,” and held totally insufficient “ as a muni- 
ment of title to support an action of ejectment.” This view 
has been uniformly taken in all of our decisions construing 
this provision of our constitution.—Cahall v. Citizens’ Build- 
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ing Association, 61 Ala. 232; Seaman v. Nolen, 68 Ala. 463 ; 
Garner v. Bond, 61 Ala. 84; Vancleave v. Wilson, 63 
Ala. 387. 

These decisions have failed to recognize any distinction be- 
tween the conveyance of the homestead premises, and the mere 
right of homestead, which is recognized by some respectable 
authorities, and in support of which the appellant’s counsel has 
made a most earnest and forcible argument. It is manifest 
that, if the owner were permitted to incumber the fee or re- 
version of his homestead, as distinguished from the mere right 
of undisturbed oceupancy—and by a mode of alienation dis- 
pensing with the voluntary assent and signature of the wife— 


' the provision of the constitution under discussion would have 


little more binding efficacy than a rope of sand, and its policy 
could be evaded by the husband with fatal facility. All that 
would be necessary, to effect such alienation, would be for the 
husband alone to convey or mortgage the premises one day, 
and abandon them the next; all of which might be done against 
the most earnest protest of an unwilling wife. We are of 
opinion, that the deed executed by S. W. Alford to the de- 
fendant, in July, 1881, was inoperative and void—conveying 
no estate or interest whatever to the grantee; and that the 
subsequent abandonment of the premises by the grantor ren- 
dered them liable to sale under execution,—his right of exemp- 
tion ceasing with the cessation of his occupancy.—Scaife v. 
Argall, 74 Ala. 473; Lehman v. Bryan, 67 Ala. 558. 

it is entirely immaterial, whether the plaintiffs acquired their 
title under the execution sale of March, 1882, or that of April, 
1883; if they purchased a good legal title at either sale, they 
can clearly maintain the action of ejectment, under the facts 
of this case. It is shown that the first sale was made without 
alevy upon the property, and that some proceedings were taken 
in the Circuit Court, by which the plaintiffs claim to have set 
aside and vacated this sale on motion, because of this defect. 
Perhaps this sale, thus made without a levy, was void; and it 
may be that the effort to set aside the sale effected nothing, for 
want of notice to the defendant in execution. These questions 
we do not discuss, as we deem them immaterial. If the legal 
title passed by the first sale, and the sale was not vacated, that 
would be sufficient. Or, if the sale was void for want of a 
levy, the legal title still reposed in S. W. Alford, and passed 
to plaintiffs at the second sale. Or, again, if the proceedings 
in the Cireuit Court operated to vacate the first sale, the second 
would then be effectual. In other words, the title must have 
passed to the plaintiffs under the one sale or the other, no ir- 
regularity whatever being shown in the proceedings by which 
the second sale was conducted. The only reason, therefore, 

34 
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which can be urged, why the last sale did not convey the title, 
must be, that it had been divested out of the defendant in exe- 
cution, and vested eo instanti in the plaintiffs, by the first sale. 
The argument thus defeats itself, and the objection to the ad- 
mission of the second deed would be unavailing, because, if er- 
ror, it would be error without injury. 

We discover no error in the rulings of the court, and its 
judgment is affirmed. 


Cropron, J., not sitting. 


Farley v. Dunklin & Reese. 
Bill in Equity to enforce Vendor's Lien on Lands sold by 


Administrator under Probate Decree. 


1. Sale of decedent’s lands under prohate decree ; conclusiveness of 
order for conveyance to purchaser.—An order of the Probate Court, made 
on an administrator’s report of the payment of the purchase-money for 
land sold by him under a former decree, and directing him to execute a 
conveyance to the purchaser, like the order of sale, necessarily involves 
a judicial determination of the fact that he is such administrator; and 
an administrator de bonis non, filing a bill to enforce a vendor’s lien on 
the land, can not impeach the decree on the ground that, in faet, the 
administrator’s term of office had expired before he made the report, 
and before the purchase-money was paid to him. 


Apprat froin the Chancery Court of Lowndes. 

Heard before the Hon. Joun A. Fosrer. 

The bill in this case was filed on the 19th June, 1880, by C. 
E. Reese and E. C. Dunklin, as the administrators de bonis non 
of the insolvent estate of Josiah W. Cowling, against John G. 
Farley and Wm. H. Hunter; and sought to enforce a vendor’s 
lien on a tract of land, which had been sold by said Hunter, 
as administrator of said Cowling’s estate, under an order of the 
Probate Court, and bought at that sale by said Farley and 
others. Cowling died in December, 1866; letters of adminis- 
tration on his estate were granted by the Probate Court, on the 
5th January, 1869, to said Wm. H. Hunter, by virtue of his 
office as sheriff of the county ; and the estate was declared in- 
solvent, on his report, on the 11th April, 1870. On the 15th 
February, 1871, said administrator filed his petition in the 
Probate Court, asking an order to sell the lands of the estate; 
and an order of sale was made and granted on the 11th April, 
1871. The lands were sold, under this order, on the 2d Octo- 
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ber, 1871, said John G. Farley, with W. L. Ernest and T. J. 
Guthrie, becoming the purchasers, at the price of $3,000; 
of which amount they paid one-third in cash, according to the 
terms of sale prescribed in the order, and gave their notes for 
the residue payable in one and two years. On the 18th No- 
vember, 1871, the administrator reported the sale to the court, 
and stated in his report that the purchasers had complied with 
the terms of sale; and the sale was thereupon confirmed by 
the court. On the 22d December, 1873, said Hunter, as ad- 
ministrator, reported to the court that the purchase-money had 
been paid in full by said Farley and Ernest; and the court 
thereupon made an order,on the 19th January, 1874, directing 
said Hunter, as administrator, to execute a conveyance to them 
as the purchasers. A conveyance was executed to them by 
said Hunter, as administrator, a copy of which was made an 
exhibit to the bill, and which recited that it was executed by 
order of the court ; but thisconveyance was admitted to record, 
on the acknowledgment of said Hunter as administrator, on the 
24th December, 1873. UWunter’s term of office as sheriff ex- 
yired in November, 1871, and he was sueceeded by L. J. 
oun: but he never made any settlement of his administra- 
tion on Cowling’s estate, nor was any order made continuing 
him in the administration ; and no other person was appointed 
administrator of said estate until March 12th, 1880, when 
letters of administration de bonis non were duly granted to the 
complainants in this suit. 

The chancellor overruled demurrers to the bill, on all the 
grounds specially assigned, and, on final hearing on pleadings 
and prvof, rendered a decree for the complainants; holding 
that, as Hunter ceased to be administrator when his term of 
ofttice as sheriff expired, the subsequent payments to him were 
unauthorized, and did not discharge the vendor’s lien on the 
land. The final decree is now assigned as error. 


Warts & Son, for appellant. 
Grirrin & Cook, contra. (No briefs on file.) 


SOMERVILLE, J.—The present case can not, in our opin- 
ion, be distinguished in principle from that of Landford v. 
Dunklin & Reese, 71 Ala. 594. It was there decided, that 
the granting of an order to sell land, when made by the Pro- 
bate Court, involved a judicial determination of the fact that 
the petitioner was the lawful administrator of the decedent’s 
estate, as alleged in his petition asking such sale; and that the 
sale could not be impeached, in a collateral proceeding, on the 
ground that he was not in fact the administrator, or that the 
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grant of administration as to him was invalid. This ruling 

was subseyuently followed, without qualification, in May ». 

Marks, 74 Ala. 249. 

In this case, the administrators de bonis non of the dece- 
dent’s estate seek to enforce a vendor’s lien on certain lands, 
sold and conveyed, under the order of the Probate Court of 
Lowndes county, by one Hunter, their predecessor in the office 
of administrator. The record of the proceedings in the court 
contains a recital that the purchase-money was paid to Hunter, 
before the conveyance was ordered to be made. 

We do not deem it necessary to discuss the cirenmstances 
under which it is permissible to show the falsity of such recitals 
by oral evidence in contradiction of the record. There are 
cases which hold that such recitals are not conclusive, ina court 
of equity, on bill filed to enforce a vendor's lien for unpaid 
purchase-money ; the effect of such a proceeding being to af- 
firm the validity of the sale, and not to impeach it.— /Zudgens 
vw. Cameron, 50 Ala. 399; Dugger v. Tayloe, 46 Ala. 320; 
Corbitt v. Clenny, 52 Ala. 490; Wallace v. Nichols, 56 Ala. 
321. The rule, however, has not been allowed to prevail in a 
court of law, where the legal title to land is involved, and the 
effect of the oral evidence introduced would be destroy or 
divest the title acquired, under the probate proceedings sought 
to be elie’ —Iay v. Marks, 74 Ala. 249, 254. And, in 
one case, where a bill in equity was filed to vacate a sale of 
lands made for partition by the Probate Court, it was held by 
this court, that such proceedings could not be collaterally im- 

eached, except for frand; and that it was neither permissible, 
in such a suit, to show that the person in whose favor the sale 
was confirmed was not in fact the purchaser at the sale, nor 
that the purchase-money was paid in other property instead of 
lawful money.— Kellam v. Richards, 56 Ala. 233. 

The order of sale here is shown to have been procured, and 
the sale confirmed, before Hunter ceased to be administrator of 
Cowling’s estate. But the purchase-money was paid to Hunter, 
and the order authorizing him to convey the land was made, 
after the expiration of his term of office as sheriff, and, there- 
fore, after he ceased to be administrator—the grant of his 
letters of administration being virtute officii, attaching to the 
office of sheriff. and necessarily expiring with it.—Zandford 
v. Dunklin & Reese, 71 Ala. 594. The whoie question to be 
decided, then, is. whether it can now be shown, in a collateral 
attack of these Probate Court proceedings, that Hunter was 
not the rightful administrator at the time he received the pur- 
chase-money, made his report of the fact to the Probate Court, 
and procured from that tribunal the order for the conveyance. 

The statute expressly authorizes the Probate Court, after 
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confirmation of a sale of land,and “when the purchaser has paid 
the whole of the purchase-money, on his application, or that of 
the executor or administrator,” to “ order a conveyance to be 
made to such purchaser, by such executor or administrator,” or 
by such other person as the court may appoint, “ conveying all 
right, title and interest, which the deceased had in such lands 
at the time of his death.”—Code, 1876, §$ 2468. It is clear 
that the inquiry as to who is administrator, upon such applica- 
tion being made, is jurisdictional. The Probate Court has no 
lawful authority to make the requisite order to convey, without 
judicially determining the fact that the purchase-money is paid, 
and that the person to whom it was paid is the rightful admin- 
istrator, having due authority to receive it. W hen Hunter ap- 
plied for the order to convey, the court judicially determined 
that he was administrator, before granting the order. Such a 
finding of faet was essential, before the court could take such 
judicial action. And no notice to the heirs was necessary, for 
it to be binding on them. In May v. Marks, T4 Ala. 249, 
253, we hell that a failure on the part of an administrator to 
give notice to heirs, “either of the confirmation of the sale, 
the report of the payment of the purchase-money, or of the 
order authorizing the administrator to make a conveyance,” 
would not render the sale invalid on collateral attack—the pro- 
ceeding as to all these matters being 7m rem, and not in per- 
sonam “as between the administrator and the heirs.” The tind- 
ing of the Probate Court that I]unter was the rightful admin- 
istrator, which was necessarily involved in the decree ordering 
him ¢o convey the lands, is, in our judgment, as little liable to 
collateral attack, as the finding of the same fact when deter- 
mined upon his petition to obtain the order to sell the land. 
No sound distinction, in principle, can be made between the 
two cases. Any other rule, when carried to its logical conse- 
quences, might so destroy the verity of records in our Probate 
Courts, as to shake the title of half the lands in the State, 
which may have been sold under the authority of these tribu- 
nals, whose jurisdiction in such matters is vast ‘and far- reaching. 
The deeree of the chancellor, in view of these principles, 
was erroneous, and must be reversed, and a decree will be en- 
tered in this court dismissing the complainants’ bill. 


Cropton, J., not sitting. 
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Englehardt v. Yung’s Heirs. 
Final Settlement of Accounts of Deceased Administrator. 


1. Parent and child ; duty of support and education by father, or by 
surviving mother.—The law imposes on the father, primarily, the duty 
and obligation to maintain and educate his minor children in a manner 
commensurate with his means, although they may have property of their 
own ; and if his means are not suflicient to support and edu- 
cate them according to their estate and condition, will supplement the 
insufficiency by an appropriation out of their property ; but, on the death 
of the father, such duty and obligation does not rest on the surviving 
mother, if the child has an estate of its own, or is able to earn a liveli- 
hood. 

2. Gratuitous support of child by surviving mother.—-A mother, surviy- 
ing the father, may support her child gratuitously, though not bound to 
do so; and having done so, she can not afterwards demand and receive 
compensation out of its estate ; but, when she has the control and manage- 
ment of the child’s estate, as guardian or administratrix, the support 
and education of the child are presumptively a charge on that estate, and 
an intention on her part to assume it gratuitously must be clearly shown; 
and the fact that she kept no account against the child is not sufticient 
to raise the presumption of an intended gratuity, when it also appears 
that she kept no accounts with the estate of the father, of which she was 
administratrix. 

3. Step-father’s duty and rights.—On the second marriage of the sur- 
viving mother the step-father is neither bound to maintain her children, 
nor entitled to their custody or earnings ; and though he may voluntarily 

lace himself in loco parentis towards them, by admitting them into his 
amily, and treating them as members thereof, thereby assuming the ob- 
ligation and acquiring the rights of a natural parent, his intention to do 
so is not to be hastily inferred from slight circumstances. 

4. Application of above principles to case at bar.—In this case, the sur- 
viving mother had a separate estate of about $13,000, from which she de- 
rived an annual income of $800; and her husband’s entire estate de- 
volved on their four children, he dying intestate. Her income was not 
sufficient to support herself and her children, and to educate them ac- 
cording to their estate and condition; bat she continued to reside, with 
her children, in the same dwelling-house, until her second marriage, 
when her husband went to reside with them, and kept up the family re- 
lation as it then existed until her death, a period of three or four years. 
She qualified as administratrix of the estate of her first husband, but no 
guardian was appointed for the children; and she kept no accounts with 
either the children or the estate. Held, on the settlement oi her admin- 
istration by her surviving husband as executor, that a credit should be 
allowed, toa reasonable and proper amount, for the maintenance and 
. education of the children, not exceeding the income of their property, 
and deducting the value of any services they may have rendered. 

5. Homestead exemption for widow and children.—A house and lot 
bought by the intestate a short time before his death, with the declared 
intention to repair and improve it, and to make it a permanent residence, 
may be regarded as his homestead, and exempt as such from theepay- 
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ment of debts for the benefit of his widow and children, notwithstanding 
his death before the consummation of his purposes. 

6. Same; rents, repairs and improvements, by widow and administra- 
triv.—The widow having removed into the house, with her minor child- 
ren, repaired and improved it, and continued to occupy it as the family 
residence until her death; held, on settlement of her accounts as admin- 
istratrix, that no rents should be charged against her, and that the cost 
of the repairs and improvements should be divided between her and the 
estate, four-fifths thereof being charged against the estate. 

7. Liability of administrator for interest.—It is the duty of an admin- 
istrator to make settlement and distribution, so soon as the estate is in 
proper condition ; and if he neglects to do so, he is liable for interest on 
the funds in his hands, although he may have kept them on deposit un- 
employed. 

8. Same.—Where all the debts are shown to have been paid within 
six months after the grant of administration, and no special reasons are 
shown for continuing the administration beyond the period allowed for 
creditors to file their claims, six months after the expiration of that pe- 
riod is a sufficient time within which to make preparations for a final set- 
tlement, and interest should be charged from that time. 

9. Apprenticeship of minor.—An instrument of writing under seal, by 
which the surviving mother of a minor child undertakes to bind him out 
as an apprentice to his paternal uncle, who binds himself to perform for 
the minor all the duties imposed by statute on the masters of apprentices 
(Code, § 1735), is not a valid contract of apprenticeship, unless the statu- 
tory requirements are complied with, and imposes no legal obligation on 
the uncle. 


Arrrat from the Probate Court of Montgomery. 

Tried before the Hon. F. C. Ranpotrn. 

In the matter of the settlement of the accounts of Mrs. Louisa 
Englehardt, as administratrix of the estate of her first husband, 
John A. Yung, deceased, by her surviving husband, David 
Englehardt, as the executor of her last will and testament. On 
the settlement, exceptions were reserved by the executor to 
several rulings of the court, and by the guardian ad litem of 
the infant heirs and distributees to other rulings; and by con- 
sent of parties, indorsed on the transcript, it was agreed that 
the case should be considered as if each had appealed. 

“On the settlement,” as the bill of exceptions states, “ the 
proof showed the following facts: John A. Yung died on the 
l6th October, 1873, in the city of Montgomery, the place of 
his residence, intestate, and leaving a surviving widow, now 
Mrs. Louisa Englehardt, and four minor children by her, who 
are still minors. Letters of administration on his estate were 
duly issued by the Probate Court, in November, 1873, to the 
said Lonisa; and she entered upon the administration of said 
estate, and continued to administer the same until her death, 
which occurred on April 16th, 1878. On the loth November, 
1875, the said Louisa intermarried with David Englehardt, with 
whom she and her said children resided, up to the day of her 
death, in the city of Montgomery ; and said children have ever 
since resided with him, in said city. By the last will and testa- 
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ment of the said Louisa, she appointed said David Englehardt 
as her executor; and letters testamentary having been dul 
issued to him by said Probate Court, he has been acting as such 
up to the present time. No administration on the estate of 
said Yung was ever had after the death of said Louisa; but, on 
this settlement, an administrator ad /item was appointed to rep- 
resent said estate, and a guardian ad litem to represent said 
minor children. The said Louisa had no children by her mar- 
riage with said Englehardt. 

“On filing his accounts as executor, for a settlement of said 
Louisa’s administration, said Englehardt also filed separate ac- 
counts in her favor, for the support, maintenance and educa- 
tion of said minor children, during the time of her administra- 
tion, as follows: for Catherine Yung, $972; for John A. 
Yung, $648; for Augustus Yung, $864; and for Louisa C. 
Yung, $540. Said amounts so furnished by her, covering a 
period of four and one-half years, were proved to be correct 
and reasonable. But the guardian ad litem objected to the 
allowance of said accounts, on the ground that the proof showed 
said Louisa (their mother) owned a separate estate of about 
$13,000, from which she derived an annual income of about 
$800 (but the proof showed, also, that said minor children to- 
gether owned property worth about $20,000, which then con- 
sisted of $7,000 in money in the hands of said administratrix, 
and $13,000 in realty, which was also in her possession, and all 
of which was derived from their tather’s estate; that said ad- 
ministratrix paid, out of said $7,000, about $3,819.55, and $269 
taxes for 1873 ; and that the income from said realty, including 
$400 per annum as rent of the residence occupied by her and 
said children, was about $600 per annum); and on the ground 
that it was the duty of the said Louisa to support her children 
out of her property ; that she had kept no book accounts, and 
made no charges against them; and because the evidence did 
not show that she ever intended to charge them anything for 
board and maintenance, and, for aught that appears in the evi- 
dence, she did not intend to charge them, but did intend to 
support them out of her own estate. It was shown, also, that 
said Louisa kept no book accounts with said estate, or with any 
one else, but merely kept her vouchers for money paid out ; 
and that she was a woman of but little business qualifications. 
The court sustained the objections of the guardian ad litem, 
and refused to allow the accounts for said minors.” The exeen- 
tor excepted to this ruling of the court, and he here assigns it 

as error. 

“The executor claimed a credit of $1,859.96 on general ac- 
count, in various items for which he had vouchers, and which 
were proved to be for moneys expended by his testratrix in 
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making an addition of three rooms, and other repairs, including 
grading yard, introducing water-works, bath-tub, gas and gas 
fixtures, to and in a certain house in Montgomery, which had 
been bought by said Yung shortly before his death, and which, 
as the proof showed, he purchased with the intention of im- 
proving for the use of himself and family, and as their permanent 
residence ; but he died before making such improvements. The 
sroof showed that said house was too small for the use of the 
said family and was greatly in need of repairs ; and that said 
repairs and additions were necessary to the comfort and con- 
venience of the family. It was shown, also, that said vouchers 
were for money paid out by said administratrix for making said 
improvements, and for putting water, gas, &c., into said house ; 
that the prices and amounts so paid by her were reasonable and 
necessary for making the same ; that she and her said children 
took possession of said l:onse when completed, and occupied it, 
with her second husband, as a residence, until her death; and 
that. since her death, said Englehardt and the children have 
continued to occupy it as a residence. The guardian ad litem 
objected to the allowance of the credit claimed, and to each 
voucher and item separately. The court allowed $1,000 of said 
amount as a eredit, to which the guardian ad litem excepted ; 
and disallowed $859.96, to which the executor excepted.” Each 
of these rulings is here assigned as error by the party excepting. 

“The court struck out of the account as filed, on motion of 
the executor, the item of $1,800 for rent of said residence, 
being for four years and a half, at $400 per annum ; to which 
the guardian ad litem excepted,” and which he here assigns as 
error. 

“The guardian ad litem moved to charge the administratrix 
with interest on the balance in her hands belonging to said es- 
tate, from the —— day of November, 1875, which was two 
years after her appointment, up to the date of this settlement, 
amounting to $1,549. The evidence showed that all the debts 
of said John Yung had been paid within six months after such 
appointment ; and it was also shown that said administratrix 
had not used any of the funds of said estate for her own bene- 
fit, but had kept all the moneys of the estate in hand, to her 
credit as administratrix ; that at the time of her death there 
was on deposit, to her credit as administratrix, a balance of 
$5,000 ; that she had used $2,500 of her own money in the ad- 
ministration of said estate, and that no administrator de bonis 
non on the estate of said Yung was ever appointed. The court 
sustained the motion of the guardian ad litem, and charged said 
sum against said administratrix.” The executor excepted to 
this rnling, and he here assigns it as error. 

The executor claimed a credit in favor of the administratrix 
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for $864, “ for boarding, clothing, tuition and care, for and dur- 
ing four and one-half years, of one Rudolph Yung, a minor, 
the only child of a deceased brother of said John A Yung, who 
had left no estate at his death ;” and in support of this credit 
as Claimed, he read to the court a writing under seal executed 
by said John A. Yung and Mrs. Amelia Yung, the mother of 
said Rudolph, which was in these words: ‘ Zhis indenture, 
made and entered into this 3lst July, 1872, by and between 
Amelia Yung, party of the first oy and Johu A. Yung, party 
vf the second part, witnesseth, that the said Amelia Yung has 
this day assigued and bound, and does by these presents assign 
and bind her infant son, Rudolph Yung, who is now in his ninth 
year, and whose father is dead, unto the said Jolin Yung as his 
apprentice; him to faithfully serve, and all his lawful com- 
mands well and truly to obey, from this day forth, until the said 
Rudolph shall have completed the 2ist year of his age, to-wit, 
on the 14th April, 1885 ; at which time these articles of appren- 
ticeship shall cease. And the said Jolin Yung does hereby 
covenant and bind himself to provide a sufficiency of good and 
wheulesome provisions for his said apprentice ; to furnish him 
at all times with all necessary clothing, washing and lodging, 
and with medicines and medical attendance in case of sickness; 
to treat him at all times with kindness and humanity ; to in- 
struct him in some useful trade, business, or occupation ; to 
have him taught to read, write, and cipher as far as the rule of 
Proportion ; and, at the expiration of his term of apprentice- 
ship, to furnish him with two complete new suits of clothing. 
In witness whereof,” &e. . “ It was proved,” in reference to his 
claim of credit, “ that said Rudolph was nine years old at the 
date of this contract, and was the only child of a deceased 
brother of said John Yung, who had left no estate; that said 
John Yung took said Rudolph into his family, kept and took 
care of him, and treated him in every way as one of his own 
sons, up to the time of the death of said John Yung ; that the 
said Louisa, after his death, still kept the said Rudolph in her 
family, took care of him, boarded, clothed, educated, and treated 
him in the same way that she did her own sons ; that said Ru- 
dolph was of no benefit whatever to her, owing to his youthful 
age ; and that said account, as charged, was reasonable.” The 
guardian ad litem objected to the allowance of this charge as 
asked, on these grounds: Ist, that the claim evidenced by said 
writing was not shown to have been presented to the adminis- 
tratrix within eighteen months after her appointment, and was 
therefore barred by the statute of non-claim ; 2d, that the con- 
tract had never been approved by the court as articles of ap- 
prenticeship ; 3d, that the relation of master and apprentice, if 
created by said writing, was dissolved by the death of said John 
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Yung. The court sustained the objections, and refused to 
allow the eredit as asked; to which ruling the executor ex- 
cepted, and he here assigns it as error. 


Sayre & Graves, for the executor. 
Lesrer C. Sorru, for the heirs and distriLutees. 


CLOPTON, J.—John A. Yung died intestate, in October, 
1873, leaving a widow and four minor children. Administra- 
tion of his estate was granted to the widow, and she and her 
children resided together in the dwelling-house purchased by 
the intestate, until her marriage with appellant, in November, 
1875. After the marriage, the step-father, mother, and chil- 
dren, constituting one family, continued to reside in the same 
house until her death. She died in April, 1878, leaving a 
will, by which the appellant was appointed executor of her 
estate. On the final settlement of her administration of her 
first husband’s estate, her executor asked to be allowed a credit 
for the maintenance of the children during the period of her 
administration ; which was disallowed by the Probate Cuurt. 

1-2. The law, following the instinets and commands of 
naiure, imposes on the father, primarily, the duty and obliga- 
tion to maintain and edneate his minor children, in a manner 
commensurate with his means, even though they may have 
property of their own. When the father’s means are insufti- 
cient to support and edueate his children, suitably to their 
estate and condition, the law will supplement the insufficiency 
by an appropriation of their property. The obligation to main- 
tain, and the right to services, in the case of father and child, 
do not depend upon the will of either, except that the father 
may emancipate the minor chiid. The obligation of the 
mother, on the death of the father, is not co-extensive. The 
natural obligation exists; and it may be a legal duty also, as to 
strangers, and so far as to prevent the child from becoming a 
charge on the public. Where the mother has the ability, and 
her infant child is without means, and unable to earn a main- 
tenance. the duty and obligation of support devolve on her; 
but the law does not impose the duty, if the child has an estate, 
or is able to earn a livelihood.—Mowbry v. Mowbry, 64 Il. 
383; Wilkes v. Rogers, 6 Jolin. 566. The distinction between 
the daty and obligation of the father and mother is, that the 
father, if of ability, is bound to maintain and educate his 
minor child, irrespective of any estate of the child; while the 
mother’s duty and obligation are measured and limited by the 
ability or sufficiency of the estate of the child. If she, as 
guardian, or administratrix, or in any other fiduciary capacity, 
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has the control anl minagemoent of the child’s property, the 
presumption, on a subsequent settlement between them, will 
be, in the absence of any manifest intention otherwise, that the 
support and education of the child are a charge on such prop- 
erty. A mother may support her child gratuitously; and 
when done without any intention or expectation of being re- 
compensed, she can not, on a change of purpose or inclination, 
demand and receive compensation for a previous gratuitous 
maintenance. Such intention may be shown by circumstances ; 
but, whether proved by positive or circumstantial evidence, it 
must clearly appear, if the child has an estate. 

3. Should the mother subsequently marry, she ceases to 
have control and management of her own property, and her 
duty and obligation also cease. . A step-father is entitled 
neither to the enstody nor to the earnings of the children of 
the wife by a former husband, and there is no reciprocal obli- 
gation to maintain them. He may, however, take them as 
members of his family, adopt them as his children, and place 
himself 7m loco parentis.— Williams v. Hutchinson, 3 N. Y. 
312; 2 Kent’s Com. 193. In’ Brush v. Blanchard, 18 Il. 46, 
it is said: “He may, however, by admitting them into his 
family, and treating them as members thereof, voluntarily as- 
sume the relation of parent. Where this is done, the step- 
father stands in the place of natural parent, and the reciprocal 
rights, obligations, and duties of parent and child attach, and 
continue so long as this mutually assumed relation continues; 
and the step-child, in such cases, is not entitled to recover for 
services rendered, nor is the step-father entitled to pay for sup- 
port.” This is, also, to a great extent, a question of intention; 
and such intention should not be slightly nor hastily inferred, 
and from such circumstances as to operate to deter step-fathers, 
by the apprehension of being burdened beyond their ability, 
from continuing and keeping his wife’s children in such rela- 
tion with their mother, as to receive her constant watchfulness, 
eare, and training, and the beneficial enjoyment of her com- 
panionship. ; 

4. Mrs. Englehardt, formerly Mrs. Yung, had a separate 
estate of abont $13,000 in value, which yielded an annual in- 
come of $800. This income was insufficient to support herself 
and her four children, and educate the children according to 
their estate and condition. It is not to be presumed, under 
these circumstances, that it was her intention to bestow a 
gratuitous support and education, which would require the ex- 
penditure of her entire income, and also infringe upon her 
capital, leaving the children’s estate untouched and to acenmn- 
late. There was no guardian, to whom she could declare an 


intention to charge them; and keeping no accounts with them, 
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when she kept none with the estate as administratrix, is not 
sufficient to create the presumption of a gratuity.—Stewart v. 
Lewis, 16 Ala. 734; Whipple v. Dow, 2 Mass. 415. The 
property of the mother was her statutory separate estate, during 
the life of her first husband. She was not entitled to, and did 
not receive any part of his estate; the children inherited the 
entire property. On the second marriage, the step-father went 
tu reside in the house, where the mother and children had previ- 
ously resided, continuing and preserving the family relations, as 
they had previously existed. It may be,and probably is true, that 
the intention and purpose of the mother were to use the combined 
income of herself and children for their mutual and united ben. 
efit. On the facts shown by the record, a credit should have 
been allowed, to a reasonable and proper amount, for the main- 
tenance and edueation of the children, deducting therefrom the 
value of any services they may have rendered; the credit, in no 
event, to exceed the income of their property. No credit for 
the support of the children after the death of the administra- 
trix ean be allowed on this settlement, as her administration 
then terminated. 

5. The lot and house where the family resided after the 
death of the intestate, was purchased by him with the inten- 
tion, and for the purpose of improving and repairing, and mak- 
ing it a permanent residence; but he was prevented by death 
from consummating his purpose. “ Preparation to use, coupled 
with a bona fide intention so to do, frequently takes the place 
of actuai use.”—Thomp. on Homest. Ex. § 192. In Blum ». 
Curter, 63 Ala. 235, it is said: ‘Guided by these principles, 
we hold that, to constitute a valid claim of homestead, there 
must be an actual occupancy in fact, or a clearly defined inten- 
tion of present residence and actual occupation, delayed only by 
the time necessary to effect removal, or to complete needed re- 
pairs, or a dwelling-house in process of construction.” Under 
the circumstances, the premises may be regarded, in legal 
meaning and contemplation, as the homestead of the intestate, 
and, as such, exempt from the payment of debts for the benefit 
of the widow and children. 

6. After the death of the intestate, the administratrix made 
the needed and proper improvements and repairs, and the fam- 
ily thereafter occupied the dwelling. The improvements and 
repairs were necessary for the preservation of the property, and 
rendered it permanently more beneficial and valuable to the 
heirs. The widow was authorized to occupy the homestead, 
until it could be ascertained whether or not it was necessary to 
sell the real estate for the payment of debts. The improve- 
ments and repairs were for their common enjoyment, but re- 
sulted to the ultimate and permanent benefit of the heirs. Un- 
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der these circumstances, it is equitable to make each pay in 
proportion to the benefit received. The estate should be 
charged with four-fifths of the cost of the necessary and rea- 
sonable i improvements and repairs, and no rent charged for oe- 
cupaney during the time of the widow’s administration. — Be. 
nagh v. Turrentine, 60 Ala. 557; Henderson v. Simmons, 33 
Ala. 291. 

7-8. As to the liability of the personal representative for 
interest, the rulings of this court have settled the doctrine, that 
an administrator who delays, without sufficient cause, settlement 
and distribution for an unreasonable time, is liable for interest, 
though he may have kept the money unemployed and in safe 
deposit. The duty of the administrator is to make settlement 
and distribution, whenever the estate is in proper condition, 
which duty is as obligatory as any other duty imposed by law. 
Clark v. Know, 70 Ala. 607; Clark v. Hughes, 71 Ala. 163. 
[t ve that all the debts of the estate were paid within six 
months after the appointment of the administratrix, and there 
was money on deposit. No reasons are shown why the admin- 
istration should have been continued after the expiration of the 
time allowed creditors to present their claims. Six months 
thereafter was sufficient time to allow the administratrix, during 
which to make preparations for a final settlement. We find no 
error in the ruling of the court charging the administratrix 
with interest from November, 1875. The administratrix, how- 
ever, is entitled to a credit for any disbursements made by her, 
as of the time they were made; and the aggregate amount of 
the disbursements made previous to November, 1875, should 
be deducted from the funds in the hands of the administratrix, 
and interest charged on the balance. 

9. The charge for the maintenance and support of Rudolph 
Yung was properly disallowed. He was not apprenticed as re- 
quired by the statutes; and the written instrument between his 
mother and the intestate is not a binding contract, but may be 
regarded as a declaration of intention to bestow gratuitous 
bounty. 

Reversed and remanded. 
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May wv. Wilkinson. 
Bill in Equity to enforce Vendor's Lien on Land. 


1. Answer setting up defense of purchase for valuable consideration 
without notice.—Under the rule declared in Hooper v. Strahan (71 Ala. 
75), the answer in this case, setting up a purchase for valuable considera- 
tion without notice, in defense of a bill to enforce an outstanding ven- 
dor’s lien on land, is substantially defective, ‘‘ in failing to aver that he 
purchased from one in possession of the land, who was seized, or claimed 
to be seized of the legal title, and in failing to set out the substance of 
his deed of purchase, with date, consideration, and parties.’’ 

2. Same; error without injury in sustaining insufficient answer.—The 
error of the chancellor in sustaining this defense, and dismissing the bill 
on that ground, is not cause for a reversal; because the answer also set 
up the defense that the purchase-money was in fact paid, and that de- 
fense is sustained by the evidence. 

3. Proof of payment of purchase-money:—The bill in this case, seek- 
ing to enforce an alleged vendor’s lien on land, against a sub-purchaser, 
being filed more than twelve years after the maturity of the debt; the 
complainant admitting that she and her husband, since deceased, well 
knew of the existence of the lien, but took no steps to enforce it, though 
they were very poor, needing money to supply the commonest wants of 
life, and knew that the purchaser became insolvent and bankrupt within 
less than one year after the contract, and interposed no objection to a sale 
publicly advertised ; held, that these facts raised a strong presumption 
of payment, which was strengthened by the testimony of the purchaser, 
and was not overcome by the positive testimony of the complainant and 
her two daughters. 

4. Testimony of impeached witness.—When the character of a witness 
for veracity has been impeached, his testimony is nevertheless strength- 
ened by the fact that he has no interest in the result of the suit, and that 
he is corroborated by all the intrinsic probabilities of the case. 


Apprat from the Chancery Court of Butler. 

Heard before the Hon. Joun A. Fosrer. 

The bill in this case was filed on the 3d February, 1881, by 
Mrs. Eliza A. May, the widow of Seth S. May, deceased, against 
W. W. Wilkinson; and sought to enforce against him, as a 
sub-purchaser with notice, an alleged vendor’s lien on a house 
and lot in Greenville, which the complainant and her said hus- 
band sold, on the 2d May, 1868, to William Miller and James 
M. Withers, and conveyed by deed, with warranty of title, to 
B. F. Porter as trustee for their benetit. The agreed price of 
the house and lot was $1,800, the payment of which in cash 
was recited in the deed; but the bill alleged that over $850 
was paid in extinguishment and satisfaction of an existing in- 
debtedness due from said Seth S. May to said Miller & Withers, 
and that for the residue said Miller executed his acknowledg- 
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ment in writing, which was made an exhibit to the bill, in these 
words: “Greenville, Ala. May 2d, 1868. I hold in my hands 
the sum of $950.39 belonging to Mrs. E. A. May, which I 
romise to account for when called on by her.” The Dill al- 
ate that this writing was made payable to the complainant 
by the direction of her said husband, who intended thereby to 
give her the debt; that no part of the money had ever been 
paid, and that Wilkinson bought with knowledge of the lien, 
and with knowledge that said purchase-money was unpaid. 

An answer to the bill was filed by Wilkinson, denying all its 
material allegations, and requiring proof thereof ; alleging that 
the purchase-money for the land was long since paid in full, 
and claiming to be a purchaser for valuable consideration with- 
out notice. The averments of the answer, as to this latter 
defense, were as follows: “ Respondent admits that he is the 
owner of said land, and shows that has been in the actual, un- 
disturbed, continuous possession thereof, claiming and holding 
the same as owner, since the 11th November, 1869; and he 
denies that he came into the possession thereof by direct pur- 
chase from said Miller and Withers, or from any one to whom 
said Miller sold said land; and he denies, positively and em- 

hatically, that he knew, or was in any manner informed, before 
“ purchased said land, or before he paid the whole or any part 
of the purchase-money thereof, that the complainant had a 
vendor's lien on said land, or any other lien or claim on said 
land for any purchase-money agreed to be paid by said Miller ; 
and he denies that said Miller, at the time of this respondent’s 
purchase, or payment of the purchase money, or at the filing of 
this bill, or the making of this answer, was indebted to com- 
plainant for any part of the purchase-money due for said land; 
and he also denies, emphatically and expressly, that he knew 
said Miller had purchased said land from compiainant and her 
said husband, or that he had any knowledge that said Miller 
had executed a note to complainant for any part of the pur- 
chase-money, or that such note was outstanding in the hands of 
complainant, and held by her as a lien on said land.” 

On tinal hearing, on pleadings and proof, the chancellor sus- 
tained the defense of a purchase for valuable consideration 
without notice, and dismissed the bill; and his decree is now 
assigned as error. 


J. F. Sratuias, and J. M. Wurrenean, for appellant, con- 
tended that the allegations of the answer were not sufficient to 
sustain the defense of a purchase for valuable consideration 
without notice, and cited the following cases: /Zooper v. Stra- 
han, 71 Ala. 75; Ledbetter v. Walker, 31 Ala. 175; Johnson 
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y. Toulmin, 18 Ala. 50; Craft v. Russell, 67 Ala. 9; Boone v. 

Chiles, 10 Peters, 177. 


GambteE & Ricuarnson, contra.—lf the allegations of the 
answer be technically defective, no objection having been taken 
to it in the court below, this court will not render a‘final decree 
without allowing an opportunity to amend. But it is immate- 
rial whether this defense is properly presented, since the evi- 
dence shows that the purchase-money was paid in full. 


SOMERVILLE, J.—The purpose of the present bill is to 
enforce a vendor's lien on a certain lot or parcel of land in the 
town of Greenville. There are two defenses which are urged 
by the defendant, Wilkinson. The first is, that the purchase- 
money, for the security of which the alleged vendor’s lien is 
claimed, has been paid. The second is, that the defendant isa 
bona fide purchaser of the lot in controversy, without notice of 
such lien. The chancellor in his decree dismissed the bill, 
basing his conclusion upon the second of the above mentioned 
grounds of defense. 

It is urged, however, by the appellant in this court, that the 
answer of the defendant fails to aver the facts necessary to 
constitute him a dona fide purchaser without notice. 

In Hooper v. Strahan, 71 Ala. 75, we stated the settled rule 
in this State to be, that, “in such cases, it is required of a de- 
fendant, who is a sub-purchaser, to aver in his plea or answer, 
clearly, distinctly and without equivocation, and with proper 
circumstantiality of detail, the following facts: 1st, that he is 
a purchaser from one in actual or constructive possession, who 
was seized, or claimed to be seized of the legal title, at the same 
time briefly setting out substantially the contents of the deed of 
purchase, with date, consideration, and parties; 2d, that he 
purchased in good faith; 3d, that he parted with value, by 
paying money or other valuable thing, assuming liability, or 
incurring an injury, stating the nature of the ‘consideration 
fully; 4th, that he had no notice of complainant’s equity, and 
knew no fact calculated to put him on inquiry, either at the 
time of purchase, or at or before the time . parted with the 
consideration.” —Craft v. ussell, 67 Ala. 9; 1 Brick. Dig. 
718, § 1134; Story’s Eq. Plead. § 805. 

The answer of the defendant Wilkinson was defective, in 
failing to aver that he purchased from one in possession of the 
lot, who was seized, or claimed to be seized of the legal title; 
and in failing to set out the substance of his deed of purchase, 
with date, consideration, and parties. 

This defect would result in a reversal and remandment of 
the cause, but for the fact that, under the evidence, the error 
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does not seem to us to be prejudicial to the appellant; for the 
reason, that the preponderance of the evidence favors the con- 
clusion, that the debt originally due for the purchase-money 
has probably been paid. More than twelve years had elapsed, 
from the time the debt was due, up to the filing of the bill, so 
that the debt itself had been barred at law by the statute of 
limitations for a period of more than six years, although the 
remedy for the enforcement of the lien still existed. The 
complainant testifies that she was fully aware of the fact that 
her claim was a lien on the land, as her husband also well knew 
in his life-time. She is shown to have been very poor, and 
greatly in need of money, even to supply the commonest wants 
of life. It is quite probable, from the evidence, that both she 
and her husband knew that the land was publicly advertised 
for sale; and yet no objection was interposed, and no effort 
was made to enforce the lien, although they knew that the 
debtor, Miller, became utterly insolvent, and, within less than 
a year after the creation of the debt, became an actual bank- 
rupt. These circumstances raise a strong presumption of pay- 
ment. Their weight is increased by the testimony of “ 
debtor, Miller, who swears that the debt was paid, partly i 

money, and partly in goods and supplies furnished during the 
time he did business in Greenville as a merchant, and prior to 
the date of his bankruptey. The complainant, it is true, and 
her two danghters, testify to the contrary; but their testimony 
is weakened by the probability that the payment was made to 
the husband during his life-time. So, . the impeachment of 
Miller’s character for veracity is rendered less important in the 
weight of its influence, by the fact that he has no interest in 
the result of the suit, and that he is corroborated by all the in- 
trinsic probabilities of the case. The evidence, in our opinion, 
supports the conclusion that the debt, which is the foundation 
of the alleged lien, has been discharged; and for this reason 
the decree of the chancellor is correct, and must be aftirmed. 


Bell v. Hall. 
Bill in Equity for Foreclosure of Mortgage. 


1. Exemptions in favor of decedent’s widow; by what law de termined. 
Generally, a surviving widow’s claim of exemption takes effect at the 
death of the husb: ind, and is determined by the law then of force; — 
as against the debts of the husband, it is to be determined by the law 
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which was of force when they were contracted, and can not be enlarged 


by subsequent legislation. 

“9, Same; exemption of $1,000 of personalty.—Personal property of a 
resident debtor, to the amount of $1,000, was exempted by constitutional 
provision in 1868; but such exemption, in favor of his surviving widow, 
was first given by the statute approved February Sth, 1872; and it is in- 
operative as against debts created prior to the passage of that statute. 

3. Administrator’s rights to property claimed by widow as exempt. 
Although personal property to the value of $1,000 is exempt by statute 
from administration, in favor of the surviving widow and children (Code, 
§ 2825), and the administrator can not recover such property from a pur- 
chaser to whom, before the grant of administration, it was sold by the 
widow ; yet, where the widow selects and claims property as exempt, 
when in fact she is not entitled to any exemption as against the debts of 
the husband, the administrator may assert his rights to it against her or 
her vendee. 

4. Parties to bill for foreclosure.—The heirs of the deceased mort- 
gagor, and his personal representative, are necessary parties to a_ bill 
which seeks the foreclosure of a mortgage; and the appointment of an 
administrator ad litem does not dispense with the necessity of bringing 


in the regular administrator. 

5. Same; unknown parties.—If the heirs are unknown, statutory affi- 
davit and publication should be made (Code, § 3774); and an averment 
that the deceased left no children or heirs, so far as complainant ‘‘ knows, 
is informed, believes, or can find out,’’ does not dispense with this statu- 
tory requirement, or cure the want of parties. 


AppEAL from the Chancery Court of Montgomery. 

Heard before the Hon. Joun A. Fosrer. 

The bill in this ease was filed on the 5th September, 1881, 
by Frank A. Hall, as the administrator of Samuel M. Sharp, 
deceased, against the widow and minor children of said Sharp, 
together with Willis V. Bell and Charles Sankey; and sought 
to foreclose a mortgage on a tract of land, which was executed 
to said Samuel M. Sharp by Jarratt Sankey and wife, both 
since deceased. The chancellor overruled a demurrer to the 
bill, for want of equity, and, on final hearing on pleadings and 
proof, rendered a decree for the complainant. The overruling 
of the demurrer, and the final decree, are now assigned as 
error. The material facts of the case are stated in the opinion 
of the court. 


Trey & Tompxrys, for appellants. 
Warts & Sons, contra. 


CLOPTON, J.—The bill is brought by the administrator of 
a mortgagee, for the purpose of foreclosing a mortgage on 
lands, executed by Jarratt Sankey and wife, in February, 1878, 
to secure the purchase-money of the lands. The right of the 
defendant, Bell, to the mortgage debt, is founded on a sale and 
transfer by the deceased mortgagee’s widow; and her right to 
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sell and transfer is based on a claim of exemption, and its se- 
lection as exempt. 

The amended bill alleges, that the only debt due by the intes- 
tate of complainant, so far as has been brought to his knowl- 
edge, is a liability as surety on the bond of Josephus Sharp as 
guardian of Lucinda Sharp, which was contracted in 1870. At 
the time the bond was given, there was no law, constitutional 
or statutory, which exempted personalty of a decedent to the 
value of one thousand dollars, for the benetit of the widow or 
minor children. The Constitution of 1868 exempted the per- 
sonal property of any resident, to the value of one thousand dol- 
lars, from sale on execution, or other final process of any court 
issued for the collection of any debt contracted after the adop. 
tion of the constitution. The tirst statute, allowing the exemp- 
tion after death, was enacted February 8th, 1872. Generally, 
a surviving widow’s claim of exemption takes effect at the death 
of the husband, and is determined by the law then of force; 
but, as against the debts of the husband, it is controlled by the 
law of force when the debt was contracted. Subsequent legis- 
lation can not enlarge the exemptions beyond those existing at 
the time the debt is contracted, because it impairs the obliga- 
tion of the contract. In Nelson v. McCreary, 60 Ala. 301, 
Brickett, C. J.. says: “It must be accepted as the law, that 
the creditor may with confidence repose on the law as it is 
when he contracted, and learn from it the property which the 
debtor can claim as exempt, and the property he may through 
legal remedies condemn to its satisfaction.”—S/aughter v. Me- 
Bride, 69 Ala. 510; Fearn v. Ward, 65 Ala. 33. 

It is insisted, however, that though property thus claimed 
and selected as exempt may be subjected by a creditor in a 
ar proceeding, it can not be recovered by the administrator. 

e have held that a widow, retaining and using property ex- 
empt from administration, was not guilty of any conversion, 
and that the administrator could not call her to account for the 
children’s share on their reaching majority — Brown v. Walter, 
58 Ala. 310. The property in controversy was cattle, house- 
hold and kitchen furniture, and gardening or farming imple- 
ments, which were exempt eo nomine, and the husband owed 
no debts. The right of the widow to retain them against the 
personal representative was clear. We have, also, held that, 
while the right of exemption to property, to the value of one 
thousand dollars, can not ripen into a title to particular prop- 
erty, until it has been selected and separated from the mass of 
the personal property; yet where the widow, before adminis- 
tration granted, selected certain personal property as exempt, of 
less value than one thousand dollars, it operated to vest in her 
the title, and the administrator could not recover it from her 
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vendee.— Mitcham & Smith v. Moore, 73 Ala. 542. The de- 
cision was founded on her absolute and unqualified right to the 
exemption, and that the quantum of the property did not ex- 
ceed in value one thousand dollars. It was said: “The selec- 
tion made by the widow, or by the guardian, or by the ap- 
pointees of the judge of probate, merely individualizes the prop- 
erty to which the exemption attaches. Parties in interest may 
contest it, and, if the property in value exceeds one thousand 
dollars, the exemption must be reduced until it is within that 
limitation. The title of the personal representative to the ex- 
cess would not be affected by the selection, whether it was made 
before or after the grant of administration. And a selection 
before a grant of administration, made by the widow, or by the 
guardian of the minor children, like a selection made subsequent 
to the grant, depends for validity, and for its sufficiency to pass 
title, upon the value of the property selected.” If a selection 
of property, in excess of one thousand dollars in value, is in- 
valid, and insufficient to pass title; a fortiori, where the right 
to exemption does not exist, a selection before the grant of ad- 
ministration will not operate to pass the title. 

It isa mistake to suppose that the statute never contemplated 
that the exempt property should go into the hands of the ad- 
ministrator. The statute expressly provides, whenever the per- 
sonal representative makes out an inventory of the property of 
the decedent, he shall permit the widow, or the guardian of the 
minor children, if there be no widow, or if she does not act, to 
select from the property described in the inventory, to be exempt 
from administration. The administrator is not required to in- 
clude property in the inventory, which is presumptive evidence 
against him on accounting, without having it in his possession, 
or under his control. The legal title to the personal assets of a 
decedent vests in the personal representative, and he alone can 
maintain an action at law to recover them.— Wood v. Cosby, at 
the present term. The creditor has no right or title to the 
property. The title to the debt and mortgage vested in the 
complainant, on the grant of administration, which related back 
to the death of the mortgagee. The administrator holds the 
property for the benefit of the creditors, primarily, and second- 
arily for distribution. There being no right of exemption as 
against the debt mentioned in the bill, the title of the adminis- 
trator was not divested by the selection of the widow. If there 
should be enough other property of the estate to pay all debts 
contracted before the passage of the act of February 8th, 1872, 
the widow should be allowed to retain the mortgage debt as ex- 
empt. The Chancery Court, having acquired jurisdiction fora 
foreclosure of the mortgage, is competent to adjudicate and 
settle the rights of all the parties. 
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But the decree must be reversed, for want of parties. The 
heirs of Sankey, the mortgagor, are necessary parties to the 
bill. As a reason for not making them parties, the bill avers 
that he left no children, or heirs, as far as complainant “ knows, 
is informed, believes, or can find out.” This is insufficient. 
Section 3774 of the Code provides: “In all cases, where it is 
necessary to make any persons defendants to a bill, and the 
names of all, or any of them, are unknown to the plaintiff, and 
can not be ascertained on diligent inquiry, and he annexes to 
his bill an affidavit that the names of such persons are unknown, 
that he has made diligent inquiry to ascertain the same, and 
that their residence, as he believes, is not in this State, pro- 
ceedings may be had, and a decree be rendered against them, 
without naming them; and the register must make publication 
as in case of non-residents, describing such unknown parties, as 
near as may be, by the character in which they are sued, and 
with reference to their title and interest in the subject-matter.” 
The statutory affidavit and publication should have been made. 

Besides, the administrator of the mortgagor is not made a 
party. During the progress of the suit, an administrator ad 
litem was appointed; but in Dooley v. Villalonga, 61 Ala. 129, 
it was expressly decided, that this is insufficient, and will not 
cure the defect. The absence of a material party, originally 
indispensable, is an error compelling a reversal, in avoidance of 
the rendition of an inoperative decree, though no objection has 
been previously made.— Watson v. Oates, 58 Ala. 647. 

teversed and remanded, with leave to make proper parties. 


Marcus v. Robinson. 
Statutory Detinue, by Mortgagee of Personal Property. 


1. Payment of mortgage debt, as defense to action.—Payment of the 
mortgage debt, before suit brought, is a complete defense to an action of 
detinue for the mortgaged property, or the statutory action for the re- 
covery of specific chattels. 

2. Advances to make a crop, as consideration of mortgage.—The se- 
cured debt being evidenced by a promissory note, which purports to 
have been given in consideration of ‘‘an advance for the purpose of 
making a crop,’’ and which is proved to have been given for future statu- 
tory advances necessary for making a crop (Code, § 3286), the mortgage 
secures only such articles as are within the purview of the statute, not 
exceeding the amount of the note. 

3. Same; what articles are within statute-—Whiskey and tobacco are 
not within the purview of the statute (Code, § 3286) creating a lien for 
advances to make a crop. 
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Appear from the Cireuit Court of Montgomery. 

Tried before the Hon. Joun P. Husparp. 

This action was brought by H. Marcus, against F. Robinson, 
to recover a mule, and a “one-horse wagon with patent wheels 
and spring seat,” together with damages for their detention. 
Under the ruling of the court, striking out of the plaintiff's 
account certain items for whiskey, tobacco, &e., on the ground 
that they were not included in the consideration of the note 
secured by the mortgage under which plaintiff claimed the 
property, he was compelled to take a non-suit; and this ruling, 
to which plaintiff duly excepted, is now assigned as error. 


Wituramson & Horrzciaw, for appellant. 
Jno. Ginprat Winter, contra. 


SOMERVILLE, J.—The action is brought by the plaintiff 
as mortgagee, fur the recovery of certain personal property 
conveyed to him in the mortgage. It is not denied that the 
suit must fail, if the mortgage debt is shown to have been paid 
(Burns v. Campbell, 71 Ala. 271); and the question of pay- 
ment vel non, is the only one presented for our consideration. 

The mortgage is given to secure a certain promissory note, 
dated in January, 1881, payable to the plaintiff, in the sum of 
three hundred dollars. The consideration of this note is de- 
scribed in the instrument itself, as “‘an advance for the purpose 
of making a crop;” and the note seems, in other respects, to 
conform to the requirements of the statute which creates a lien 
fur certain advances obtained to make a crop.—Code, 1876, 
§ 3286. It is shown that, when the note was executed, it con- 
templated the future advances of such articles of merchandise 
only as was necessary to enable the defendant, Robinson, to 
make a crop during the current year. No money, or other 
consideration, passed between the parties at the time. 

If the note is construed to embrace certain charges in the 
plaintiff's account against defendant, consisting of whiskey, to- 
bacco, and other like articles, it is admitted that the mortgage 
debt is not fully satistied: but otherwise it has been. So, the 
articles in question were manifestly such as were not necessary 
to make a crop, and the record contains an admission to this 
effect. 

Under this state of facts, the court is of opinion, that this 
portion of the account is not included in the note, and, there- 
fore, not intended to be secured by the mortgage. The note, 
by its terms, purports to embrace only such articles as would 
fall within the statute authorizing the creation of a lien on 
crops for certain kinds of advances. These advances are re- 
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quired to be such as are necessary to enable the party who ob- 
tains them to make a crop, and no other articles can be lawfully 
included.—Code, § 3286; Comer v. Daniel, 69 Ala. 434. ; 

The mortgage, being given to secure the note only, can not 
be construed to cover matters of account entirely outside of 
the note. <A verbal agreement to that effect, between the mort- 
gagor and mortgagee, would, no doubt, have been good énter 
partes, as a parol mortgage; but there is no evidence in the 
record showing such an agreement.— Burns v. Campbell, 71 
Ala. 271. The mortgage debt was, therefore, paid, and the 
plaintiff must fail in his action. 

Affirmed. 


Little v. McPherson. 
Contest of Widow's Claim to Personal Property as Exempt. 


1. Exemption of personal property to decedent’s widow.—When a de- 
cedent leaves ro minor child, the statute exempts to his surviving widow, 
free from administration and the payment of debts, personal property to 
the value of one thousand dollars, to be selected by her, or by three dis- 
interested persons selected by the probate judge (Code, § 2825); but, 
while her right of selection is unconditional and unrestricted, except as 
to value, no title to any particular property vests in her until a selection 
is made. 

2. Same; waiver of. —The right of exemption to any particular prop- 
erty is waived, unless asserted before the property is sold under an order 
of court, or subjected to administration; yet it may be asserted against 
any other personal property remaining unadministered, and it can not 
be defeated by the act of the administrator in converting choses in action 
into money, or using the assets in payment of debts before the expiration 
of eighteen months. 

3. Same; claim of partnership assets or interest—When a partnership 
is dissolved by the death of one of the partners, the legal title to the per- 
sonal assets is cast on the survivor, and the estate of the deceased has 
no ascertained interest in any part thereof, until the partnership debts 
and liabilities have been discharged, leaving a residuum; and until this 
has been done, the widow’s right to claim an exemption therein is not 
waived or lost, although the surviving partner, as administrator of the 
deceased, has made premature payment of the débts with his own funds. 

4. Same; accounting for exempt property on final settlement.—When 
the decedent’s estate is solvent, the widow is required to account for the 
personal property set apart to her as exempt (Code, § 2825), not on the 
settlement of the accounts of the administrator in chief, but on the final 
. settlement and distribution of the estate; though she is not required to 
refund any excess over and above her distributive share. 


Appkat from the Probate Court of Lowndes. 
Heard before the Hon. H. W. Carrey. 
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In the matter of the petition of Mrs. Sarah S. Little, sur- 
viving widow of Patrick Little, deceased, for the appointment 
of appraisers, or commissioners, to set apart to her, as exempt 
from administration and the payment of debts, personal prop- 
erty of the value of $1,000; which claim was contested by 
Mrs. Mary MePherson and her husband, with several minors, 
grandchildren of said Patrick Little. Said Patrick Little died 
intestate, in August, 1881; and in April, 1882, letters of ad- 
ministration on his estate were granted to D. J. Little, his only 
surviving son. The administrator never returned any inventory 
or appraisement, but filed his accounts and vouchers, on the 8th 
October, L854, for a final settlement; therein charging himself 
with assets received amounting to $1,754.91, and asking credits 
fur moneys paid out aggregating $1,258.69. 

The widow’s petition was filed on the 30th September, 1884, 
and the comimissioners appointed by the court made a report 
on the 7th October following; but this report was set aside, on 
objections filed by the minor distributees, and new commis- 
sioners were then appointed. These commissioners reported 
their action to the court on the 15th November, 1884, allotting 
to the widow, as exempt, “ the following sums and articles of 
personal property, to-wit: Moneys arising from settlement of 
the partnership of P. Little & Sons, in the hands of the ad- 
ministrator, who was surviving member of the firm, $544.40 ; 
proceeds of sale of one old grey horse, $15.00 ; one-third rent 
of partnership store-house, $45.50; one-third of accounts col- 
lected due P. Little & Sons, $150.00; proceeds of rent of 
lands leased by P. Little to Clements & Buchanan, $125.00 ; 
total, 8744.90." To this report the minor distributees filed 
objections, as follows: 1. Because Mrs. Little is the owner of 
a separate estate, which, exclusive of the rents and profits, is 
greater in value than her distributive share of her husband’s 
estate, and therefore is not entitled to any part of said estate. 
2. Because the administrator has filed his accounts and vouchers 
for final settlement, setting forth all the assets of said estate in 
money, as produced by the sale of real and personal property, 
and the collection of claims, with a list of debts and expenses 
paid, by which it appears that there is now only a balance in 
funds in his hands for distribution. 3. Because no claim of 
exemption was made until after the lapse of more than two 
years and a half, and when the estate was ready for final distri- 
bution. 4. Because each item mentioned in said report “ has 
no individual existence, or identity, by which it may be sepa- 
rated or distinguished.” 5. Because said commissioners, in 
their report, “do not set apart, or undertake to set apart, any 
specific personal property or things subject to said claim of 
exemption.” 6. Because said report shows that the commis- 
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sioners “have no knowledge of the personal property belong- 
ing to said estate, which might be subject to said claim of 
exemption, and did not see, or actu: lly set apart, the several 
items mentioned.” 7. Because said several items “have no 
real and separate existence whatever, having been absorbed, as 
shown by the final accounts of said administrator, in the general 
funds of the estate, and completely administered in the regular 
course of administration.” 

On the hearing of the contest, as the bill of exceptions 
shows, the administrator was introduced as a witness for the 
petitioner, and testified as follows: “ That said intestate was 
a member of a mercantile partnership in said county, doing 
business under the name of P. Little & Sons, and composed of 
said intestate, said administrator, and Rufus J. Little, who died 
in November, 1880; after which, said intestate and witness 
proceeded to wind up the business of the firm, but, owing to 
the ill health of the intestate, the assets were turned over to 
witness. Said intestate died before the affairs of said firm 
were finally settled, or its assets disposed of. That the sole 
property of said estate, other than lands, consisted of the 
items described and set forth in said commissioners’ report, to- 
wit: a claim against said partnership; proceeds of sale of an 
old horse, sold by witness, at the request of the widow, because 
he was worthless ; and the rent of the intestate’s lands, which 
had been leased by him in 1880, for three years, to Clements 
& Buchanan, and notes taken for the rent, which came into 
the hands of witness as administrator. Witness never entirely 
disposed of the assets of the partnership, consisting partly of a 
stock of goods, until about the last of September, 1884; and 
never made any estimate of the interest or share of the estate 
in said partnership assets, until the first commissioners ap- 
pointed to allot the exemptions to the widow called on him for 
an exhibit of what was due to the estate from said partner- 
ship; when he exhibited to them the partnership books, and 
gave them such information as he had, and they made a caleu- 
lation (with him) showing that the amount due was $544.40, 
which he thought was too much, though he makes no objection 
to it. Witness never informed the widow of the probable 
amount due the estate from said partnership, or that any sum 
was due, until after she filed her petition for allowance of ex- 
emption. When the commissioners made their report, they 
did not have any property in view, but made their report, as it 
purports, on information derived principally from witness 
and some of the first commissioners had knowledge of the 
stock of goods left by said partnership, and that he was liable 
for said funds. Said witness further testified, on cross-examina- 


tion, that he had paid debts of the estate, of the character and 
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amount set forth in his accounts as filed, but, with the exception 
of about $50, paid them with his own funds; that the funds 
of the estate received by him, and the funds arising from said 
partnership business, and from the estate of said’ R. J. Little, 
of which he was the administrator, were not kept separate, but 
were commingled together with his own, and used by him in- 
discriminately in making payments and managing his business 
generally. The contestants then introduced in evidence the 
account for final settlement filed by said administrator; and 
the widow introduced in evidence all the orders and proceed- 
ings heretofore made or had in the matter of said application. 
It was shown, also, that the petitioner has and holds an estate 
in lands in this county, the value of which is $1,000.” 

“This was all the evidence in the case; and the court 
“sustained the exceptions to the report, and further decreed, 
that there was no personal property belonging to said estate, 
which was liable to the widow’s claim of exemption, and dis- 
missed her petition.” The petitioner duly excepted to this 
ruling and decree, and she now assigns it as error. 


Wa. R. Hovenroy, for appellant. 


Girarp Cook, contra. 





CLOPTON, J.—Section 2825 of Code exempts to the widow, 
there being no minor child, personal property of the decedent 
to the value of one thousand dollars. It is made the duty of 
the administrator to permit the widow to select the property 
exempt from administration for the payment of debts ; and, if 
she makes no selection, the judge of probate must appoint 
three disinterested persons to make the selection, and set apart 
the property. The statute imposes no active duty on the ad- 
ministrator, in respect to making the selection, or having it 
made. The statute confers on the widow, as to the kind of 
personal property to be exempt, an unconditional and unre- 
stricted right of selection. She may select money, if on hand 
at the death of her husband, notes, or other choses in action, or 
any other personal property which he owned at that time. The 
only statutory limitation is, that the property selected shall not 
exceed one thousand dollars in value.—Darden v. Teese, 62 
Ala. 311. The statute does not vest any title in the widow, 
until specific property is selected in one of the statutory modes. 
Tucker v. Henderson, 63 Ala. 280. 

Notwithstanding the right to the exemption vests immediately 
on the death of the husband, and is as absolute and unqualified 
as the right of selection, it has been uniformly held, that the 
exemption must be claimed, or it is waived.—//enderson v. 
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Tucker, 7) Ala. 381. The material question in the present 
case is, within what time must it be claimed, to avoid a waiver / 
In the case of the exemption from sale under legal process, the 
right is not considered as waived, if the claim is interposed be- 
fore a sale of the property.—Simpson v. Simpson, 30 Ala, 225, 
After death, if no claim is asserted before the property is sold 
under av order of court, or before it is subjected to administra- 
tion for the payment of debts, or for distribution, the exemp- 
tion is held to have been waived.— Witehum c Smith v. Moore, 
73 Ala. 542. The waiver is founded on the ground, that in 
such case there is no subject-matter to which it can attach. The 
waiver, hovever, extends only to the property which has been 
sold, or subjected to administration in the payment of debts, 
or by distribution. The selection merely specifies and sets 
apart the property. So long as there remains any unadministered 
—a subject-matter to which the exemption can attach—the 
claim may be interposed, and the selection made. To consti- 
tute a waiver, there must concur the failure of the widow to 
select, and the failure of the judge of probate to appoint three 
disinterested persons to make the selection. This concurrent 
failure is not complete, so as to operate a waiver of the entire 
right to exemption, while there is property in the hands of the 
administrator, that may be selected. Neither can the personal 
representative defeat the right to exemption, by converting the 
choses in action into money, or by using the assets in paying 
debts, before the expiration of the time allowed creditors to 
present their claims, or before the period when judgments may 
be rendered against him in his representative capacity. The 
widow is not bound to presume that he will pay debts before 
the time allowed him to ascertain the condition of the estate 
expires. 

he uncontradicted evidence of the administrator shows, that 
the funds of the estate and of the partnership were commingled 
with his own, and were used indiscriminately in the manage- 
ment of his business generally ; and that he paid the debts of 
the estate with his own funds, except about fifty dollars. The 
record further shows, that the surviving partner was appointed 
administrator in April, 1882; that there had been no previous 
administration ; and that the debts were paid before the expi- 
ration of eighteen months from the grant of letters. 

During the continuance of the partnership, the legal title to 
the personal assets is in the firm ; and on its dissolution by the 
death of one partner, it is cast on the surviving partner. The 
decedent had no claim or right to any specific part of the part- 
nership effects, until the debts and liabilities were discharged. 
His share or right was to the partnership assets which remained, 
after the liabilities were satisfied. The partnership business 
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was not settled, and the amount due by the surviving partner 
was not ascertained, until after persons were appointed by the 
judge of probate to make the selection. In Loeb & Weil v. 
Richardson, 74 Ala. 312, where the widow claimed the crops 
as exempt, on which Loeb & Weil had a lien for advances, and 
also for supplies furnished to complete and gather the crops, 
one of them being the administrator, it is said: “If, after sat- 
isfying these claims, these is any thing left, the widow’s claim 
of exemption is next in order. At that stage, she has a clear 
right to make her selection of the undisposed of residuum.” 

Until there was a settlement of the partnership, and the re- 
siduum ascertained, there was no part of the partnership prop- 
erty which the widow could claim and select as exempt. - She 
was not informed how much the decedent’s share would be, and 
she was not compelled to select it at a valuation dependent on 
the result of a settlement. The share of the decedent in the 
partnership could not have been used in the payment of debts 
of the estate, as the debts were paid long before the settlement 
was made. Whien.a settlement was had, and the balance ascer- 
tained, she, at that time, had the right to claim and select her 
hushand’s share in the residuum. 

When the estate is solvent, the exemption is in the nature of 
an advancement of so much of her distributive share of the per- 
sonal property, for which she must account on tinal settlement. 
She has a right to the exemption, and if it exceeds her share of 
the personal assets, she is excluded from further participation 
in the distribution ; but is not required to refund any part of 
the exemption.—//unter v. Low, 68 Ala. 365. The final set- 
tlement, on which she must account, is the final settlement of 
the estate, and not of a resigned or removed administrator, where 
the administration is continued by the appointment of a succes- 
sor. 

Reversed and remanded. . 


Wood wv. Cosby. 


Action on Promissory Note. 


1. Evxvecutor’s authority before probate .—At common law, an executor 
derived his authority exclusively from the will, the probate of which 
Was necessary only to establish its genuineness; but, in this State, let- 
ters testamentary must always be granted, before an executor is inv ested 
with any legal authority over the assets of the estate. 


2. Action to recover assets of decedent’s estate.—The legal title to the 
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assets of a decedent’s estate vests in the persona! representative, when 
appointed, and, as a general rule, he alone can maintain an action at 
law to recover them. 

3. When sole legatee may sue, as “‘ person really interested.”-—A sole 
legatee, who is also nominated as executor, but has not qualified as such, 
can not maintain an action at law in his own name individually, as the 
person really interested (Code, § 2890), on a promissory note payable to 
his testator, when there is no proof of the non-existence or payment of 
debts, or of facts authorizing the presumption of such non-existence or 
payment. 


Aprrat from the Cireuit Court of Pike. 

Tried before the Hon. Jouy P. Hvussarn. 

This action was brought by Mrs. Jane F. Cosby, the surviv- 
ing widow of A. Y. Cosby, deceased, against Willis C. Wood 
and another; was commenced on the 21st February, 1884, and 
was founded on the defendants’ promissory note for $668.26, 
which was dated October 21st, 1882, and pay: ogi the Ist 
October, 1883, “to the order of A. Y. Cosby, or bearer.” 
The defendant interposed a special plea, veritied by affidavit, 
alleging that the note sued on “is not the property of the 
plaintiff, but is a part of the assets of the estate of A. Y. 
Cosby, deceased ;” and issue was joined on this, with other 
pleas. On the trial, as the bill of exceptions shows, the plaintiff 
read in evidence the note sued on, and then offered in evidence 
the last will and testament of said A. Y. Cosby, which was 
admitted to probate on the 6th October, 1883, and in which 
the plaintiff was made sole legatee, was nominated as executrix, 
and relieved from giving bond. This being all the evidence, 
the court charged the jury, on request, “that they must find 
for the plaintiff, if they believed the evidence.” The defend- 
ants excepted to this charge, and they here assign it as error. 


M. N. Carutstr, for appellant, cited Gardner v. Gantt, 19 
Ala. ao Cleveland v. + te 3 Stew. 489; Snodgrass v. 
Cabiness, 15 Ala. 166; Costephens v. Dean, 66 Ala. 385; Gib- 
son v. Land, 27 Ala. 128. 


SOMERVILLE, J.—While the recognized rule of the com- 
mon law was, that an executor derived his authority exclusively 
from the will—the probate of the instrument being requisite 
solely to establish its gennineness-—the settled rule in this State 
is, that letters testamentary must always be granted, before an 
executor is legally invested with any authority over the assets 
of the testator’s estate—Gardner v. Gantt, 19 Ala. 666; Cleve- 
land v. Chandler, 3 Stew. 489. 

The principle is equally familiar, that the executor, or other 
personal representative, is the person in whom vests the legal 


title of the personal assets ; that his title and right of possession 
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to them is exclusive, and, as a general rule, he is the only party 
entitled to sue for them ina court of law.— Beatty v. Aber- 
crombie, 18 Ala. 9; 1 Brick. Dig., p. 932, § 264. The interest 
which the distributees or legatees of an estate have in such as- 
sets, is only equitable. They have no legal title in’ them. 
Huddleston v. Iuey, 73 Ala. 215; Helly v. Helly, 9 Ala. 908. 

The plaintiff, not having qualified as executrix by taking out 
letters testamentary, could not recover, in the capacity of per- 
sonal representative, on a note payable to her testator. Her 
right to recover, if it exists at all, must be strictly personal. 
It is contended, however, that the plaintiff, being the sole lega- 
tee under the will, is the beneficial owner of the note sued on, 
and can therefore recover under section 2890 of the Code, 
which provides, that * actions upon promissory notes, bonds or 
other contracts, express or implied, for the payment of money, 
must be prosecuted in the name of the party really interested, 
whether he has the legal title or not.” It has been held by this 
court, that, ina case where there are no debts due by the estate, 
or the debts are shown to have been paid, and a promissory 
note has been allotted to a distributee, by an agreement among 
the heirs at law, without any administration, an equitable title 
to such note vests in such distributee, so that he could maintain 
an action on it as “the party really interested” within the 
meaning of the foregoing section of the Code.— Carter v. 
Owens, 41 Ala. 217. The present case does not come within 
the principle settled by that decision. It is not made to appear 
that the testator owed no debts, or that the debts of the estate 
have been paid. No grant having been made of letters testa- 
mentary, there was nothing to set in operation the statute of 
non-claim, so as to bar any claims against the estate held by 
creditors. —Code, 1876, $ 2597. In the absence of satisfactory 
proof, or a sufficient lapse of time, we can not presume that 
there are no subsisting claims against the estate. It is our 
opinion, that, under this state of facts, the plaintiff was not 
entitled to recover. If a recovery should be suffered in this 
case, and upon the subsequent appointment of an administrator, 
with the will annexed, he should institute another suit for the 
same cause of action, a former recovery would clearly be no 
sufficient defense to the action. Otherwise, the right being 
accorded legatees or distributees to sue in cases of this nature, 
it could be readily perverted so as to defraud the creditors of 
an estate of their just claims and demands. 

The charge of the court, being in conflict with this view, 
Was erroneous. 

Reversed and remanded. 
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Louisville & Nashville Railroad Co. v, 
Boy kin. 


Trover for Conversion of Gravel. 


1. Conveyance of ‘‘two acres of gravel ;’’ description of lands.—A con- 
veyance to a railroad company of the right of way through the grantor’s 
lands, and ‘‘ also two acres of gravel on said land nearest said railroad as 
at present located through said tract,’’ passes a freehold estate in the 
gravel, if words are used sufficient to identify the lands on which it is 
situated ; but no words being used by which the two acres can be defi- 
nitely ascertained, the instrument is inoperative as a conveyance, though 
a court of equity will enforce it, if fair and founded on a valuable consid- 
eration, as an agreement to convey. 

2. Description of lands conveyed ; blanks.—An instrument purporting 
to be a conveyance of fourteen acres of land, the lines, courses and boun- 
daries of which are left in blank, and no other identifying features given, 
is inoperative as a conveyance ; but, when it is founded on valuable con- 
sideration, and the grantee is put in possession, it will be enforced in 
equity as an agreement to convey. 

3. Possession of part of tract of land, under claim to entire tract.—Ac- 
tual occupancy of part of a tract-of land, into the possession of which a 
party has entered under claim and color of title, draws to it constructive 
possession of the entire tract so claimed; but, where the instrument 
under which he entered and claims is inoperative as a conveyance, by 
reason of vagueness and uncertainty in the description and boundaries of 
the tract, his possession is limited to the part actually oceupied. 

— 4. Subsequent conveyance, correcting errors in first ; takes effect when. 
A subsequent deed, made for the purpose of correcting errors and defects 
in a prior deed, takes effect for many purposes, as between the immedi- 
ate parties, from the day on which the first was executed ; but, as to the 
rights and equities of third persons, it takes effect only from the date of 
its execution. 

™ 5. Junior equity, with legal title, as against senior equity.—Where two 
purchasers of land claim from the same vendor, the deed to each being 
inoperative as a conveyance, though founded on a valuable considera- 
tion, and valid in equity as an agreement to convey ; the junior purchaser 
can not, by procuring a conveyance of the legal title, defeat the superior 
equity of the senior, of which he had notice, actual or constructive. 


Apprat from the Circuit Court of Montgomery. 

Tried before the Hon. Joun P. Husparn. 

This action was brought by Mrs. Frances Boykin, the wife of 
Burwell Boykin, against the appellant, “a corporation under 
the laws of Kentucky,” to recover damages for the alleged 
conversion of “eighteen hundred car-loads of gravel ;” and was 
commenced on the 9th May, 1884. The defendant pleaded 
not guilty, and justification ; and also two special pleas, one of 


which denied the plaintiff's ownership and possession of the 
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land from which the gravel was taken, and the other averred 
that the land belonged to the South and North Alabama Rail- 
road Company, under whose license defendant entered and 
took the gravel. Issue was joined on all of these pleas. 

The land from which the gravel was taken is in Elmore 
county, but all objection on account of venue was waived. 
The complaint described the land as situated “ in the north- 
east quarter of section thirty-five (35), township eighteen (18), 
range seventeen (17) east, in the Cahaba Land District, and in 
that part of said quarter-section immediately south of the north 
section line, and adjacent to the right of way of the South and 
North Alabama Railroad Company, next to and westerly from 
a line fifty (50) feet from the center of the railroad track, and 
parallel thereto.” The plaintiff claimed the land as part of a 
tract containing fourteen acres, which was conveyed to her by 
W. T. Lary and wife, by deed dated November 22d, 1881, in 
which the boundaries, courses and distances of the land in- 
tended to be conveyed were left in blank; and under a second 
deed executed to her by said Lary and wife, which was dated 
January 26th, 1884, and purported to be given for the purpose 
of curing the defects of the first. The defendant claimed the 
right to take the gravel under a conveyance executed by said 
Lary and wife to the South and North Alabama Railroad Com- 
pany, which was dated August 30th, 1873, but was not recorded 
until the 2ist February, 1883; and it was admitted that the 
defendant had all the rights conferred by said deed on said 
railroad company. The material parts of these several deeds 
are copied in the opinion of the court. “The gravel was taken 
from a hill-side, which ends near the sillenall s right of way ; 
the gravel commencing some fifteen or twenty feet from a line 
fifty feet from the center of the railroad track.” It was dug 
and carried away at different times during the year 1883, com- 
mencing in March or April ; and when the plaintiff's husband 
notitied the agents of the railroad company that he claimed the 
land as trustee for his wife, he was informed that the railroad 
company also claimed it under adeed from Lary and wife ; but 
he testified, as a witness for the plaintiff, that he had no notice 
of any claim on the part of the railroad company before that 
time, and then searched the records in vain. 

On all the evidence adduced, which it is not necessary to 
state, “the court instructed the jury, among other things, that 
while, as a general rule, actual possession and occupation of a 
part of land, bona fide, under claim and color of title, was con- 
structive possession of all the land conveyed by the deed; yet 
this principle had no application in this case, and the fact of 
the use and occupancy of the right of way and depot, men- 
tioned in the deed from Lary, was not constructive notice to 

36 
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laintiff of the right or title of the South and North Alabama 
Railroad Company to the two acres of gravel on said land near- 
est said railroad.” The defendant excepted to this charge, and 
requested the court to instruct the jury, “that they must find 
for the defendant, if they believed all the evidence.” The court 
refused this charge, and the defendant excepted to its refusal. 
The charge given, the refusal of charges asked, and several 
rulings on evidence to which exceptions were reserved, are now 
assigned as error; but an indorsement on the transcript, signed 
by the appellant’s counsel, states that they desire to raise the 
question of the respective rights of the parties in and _ to the 
gravel, and consent that, “if the court should be of opinion 
that the defendant has no right or title to take the gravel as 
against the plaintiff, then the judgment may be affirmed.” 


Tuos. G, Jonrs, and J. M. Farkner, for appellant.—(1.) The 
railroad company having taken actual possession of a part of 
the land conveyed by its deed, claiming title to the entire estate 
thereby conveyed, was constructively in possession of the entire 
estate.— Ryan v. Nilpatrick, 66 Ala. 332; E//icott v. Pearl, 
10 Peters, 44; //all v. Powell, 8 Amer. Dee. 722. (2.) This 
possession was notice to all the world, and Boykin was charged 
with notice thereof, though the deed was not recorded.— //en- 
dricks v. Kelly, 64 Ala. 388; Taylor v. Buckner, 2 A. KW. Mar. 
18, or 12 Amer. Dec. 358; Perry on Trusts, vol. 1, § 223; 
2 Brick. Dig. 519, § 18t. Being chargeable with notice, and 
purchasing without inquiry as to the character and extent of 
the possession asserted by the railroad company, plaintiff can 
not claim protection as an innocent purchaser for valuable con- 
sideration.— Herbert v. Hanrick, 16 Ala. 597; Wilson v. Wall, 
34 Ala. 306; Hendrix v. Kelly, 64 Ala. 388. (3.) If the deed 
to the railroad company did not pass the legal title to “two 
acres of gravel land,” but only to the gravel contained in them, 
with the right to dig and remove, it separated the ownership of 
the surface from that of the gravel beneath, and there never was 
any actual possession of the gravel until it was taken Ly the 
defendant.— Caldwell v. Copeland, 37 Penn. St. 427; Lead. 
Cases on Mines, B. & W.’s notes, 32-3; Sewman v. Vaudry, 16 
Vesey. 390. (4.) But the description in the conveyance is suf- 
ficient to pass the legal title to two acres of the gravel land, and 
they are easily identified.— Chambers v. Ringstaff, 69 Ala. 145; 
Hurley v. Brown, 98 Mass. 545; Seanlan v. Geddes, 112 Mass. 
15; Chester Co. v. Lucas, 112 Mass. 425; Morris v. Stuart, 
1 Iowa, 377; Wilkinson v. Roper, 74 Ala. 148; 49 Wisc. 291. 
Acre is descriptive of space or surface, and not of quantity; 
and “two acres of gravel” will be construed, if necessary to 
give effect to the grant, to mean two acres of gravel land—that 
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is, two square blocks of land, each seventy yards square; and 
these must be nearest the railroad.—1 lowa, 377; 8 Sawyer, 
831; Wilkinson v. Roper, 74 Ala. 148. (5.) Plaintiff's first 
deed is void for uncertainty, and because the land was at the 
time in the adverse possession of the railroad company.—J/ohn- 
son v. Cook, 72 Ala. 537; Bernstein v. Humes, 60 Ala. 582. 
(6.) Plaintiff's second deed was void on account of said ad- 
verse possession ; and if otherwise valid, it can not be allowed 
to relate back, to the prejudice of the defendant’s existing 
rights or equities, of which Boykin had notice.—//endon v. 
White, 52 Ala. 606. 


Wirttramson & Horrzciaw, and Sempre & Son, contra, cited 
Pepper v. O Doud, 39 Wise. 538; Tritt v. Roberts, 64 Geo. 156. 


CLOPTON, J.—The parties having waived a decision of all 
the questions involved, other than the right and title to the 
gravel in controversy, and as the judgment i is to be affirmed or 
reversed as we may ‘find the right to be in the plaintiff or de- 
fendant, we shall confine our consideration to this question. 

The right of the defendant is founded on a deed made An- 
gust 30, 1873, by Lary and wife, who formerly owned the land 
on which the gravel is located, and from whom both parties 
derive title, to the South and North Alabama Railroad Com- 
pany. In consideration of one hundred dollars, the erection of 
a depot, and running the railroad on and along the lands of the 
grantor, which are described by the numbers of the govern- 
ment survey, the grantors bargain, sell, and convey to the rail- 
road company, “a strip, tract, or parcel of land, fifty feet wide 
on each side of the center line of their railroad; also, a strip or 
tract of land sixty feet wide, parallel with said railroad for six 
hundred feet, beginning three hundred feet south of public 
road at the station, and running north; also, two acres of gravel 
on said land, nearest said railroad, as at present located through 
said tract.” The gravel in question is on the land described in 
the deed as owned by the grantor, and the nearest to the rail- 
road, commencing fifteen or twenty feet from a line fifty feet 
from the center of the railroad track. 

Land, in its broadest signification, includes not only the sur- 
face of the earth, but the 1 mines, quarries, and every thing un- 
der it; and whoever has the fee in the surface, presumptively 
owns every thing of a permanent nature, under or over it. 
Notwithstanding, it is competent for the owner to convey the 
mines or quarries by separate grant, vesting in one person a 
freehold in the soil, and in another a freehold i in the mines or 
quarries, and to sever the ownership of the surface from the 
ownership of that which is under it. There may exist a double 
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ownership, or two freeholds in the same parcel of land. —2 Wash, 
on Real Prop. 375. This occurs usually in those States where 
minerals abound, and, no doubt, exists to a considerable extent 
in this State. 

The controverted questions, that have generally arisen, have 

been as to the character of the right or estate granted—whether 
a license, or a right to dig and carry away in the nature of an 
easement, or a freehold in the mines. In Riddle v. Brown, 
20 Ala. 412, where it is recognized that a distinct title to the 
surface may be in one person, and to that which is underneath 
in another, and that mines may form a distinct possession and 
different inheritance from the surface, it is said: ‘There may 
be a right to dig ore in the mines of another, as distinct from 
the ow nership of the mines, as that ma y be from the ownership 
of the surface. This right to dig ore in the mines of another, 
if it be to one and his heirs, is an incorporeal hereditament. 
It is a permanent interest in the lands of another, to which a 
legal title can only pass by deed.” The right, existing in parol, 
was held to be a license and revocable, not being coupled with 
an interest in the land. Had it been reduced to writing, con- 
formably to the statute of frands, the court would have held 
that it created a fee simple in the easement. In 2 Wash. on 
Real Prop. 376, the anthor, speaking of what the owner may 
do, observes: “Thus, he may grant to another the entire body 
of minerals within his land, retaining ouly his property in the 
surface, whereby he would create an independent freehold and 
inheritance in his grantee; or he may grant a right or privi- 
lege to take minerals from his land, without parting with the 
fee in any part of the same, and may still retain his ownership 
in all the minerals contained therein which shall not have been 
taken and appropriated by his grantee. In the latter case, he 
only creates and grants an easement to his grantee,--a mere 
incorporeal hereditament.” 

In Pennsylvania, the character of such grants has arisen more 
frequently, ‘and has been more thoroughly considered than in 
other States, unless in California, where they have made unto 
themselves laws regulating mines and mining. In Caldwell v. 
Fulton, 31 Penn. St. 487, it was held that a conveyance of the 
full right, title, and privilege of digging and taking away stone- 
coal to any extent, under any of the land of the ; grantor, is a 
grant of land, and not an incorporeal hereditament. Livery of 
seizin not being necessary, and land being transferable by deed, 
the distinguishing characteristics, in determining the estate ere- 
ated, to which the i inquiry should be directed, are: whether the 
grant is restrictive, containing reservations and limitations on the 
exercise and control of the right; or whether it is an exclusive 
right to minerals in place, with absolute dominion and disposi- 
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tion. If the former, it is an incorporeal hereditament, the 
owner of the surface retaining his ownership in all minerals 
not actually taken and carried away; and if the latter, a cor- 
poreal hereditament—a freehold—is created, which is not for- 
feited by non-user. Applying these tests to the deed under 
consideration, it created, if operative as a conveyance, in the 
South and North Alabama Railroad Company, a freehold estate 
in the gravel. 

The deed does not describe the two acres of gravel, with suf- 
ficent definiteness and certainty to operate a legal conveyance. 
If it be said that the point nearest the railroad is given as the 
point of beginning, no eréteria are furnished, by which to de- 
termine in what directions, and how far in each direction, the 
lines shall be ran, so as to include two acres of gravel. Neither 
the width nor the length of the bed of gravel is given, nor 
whether the entire bed contains only the quantity intended to 
be conveyed. Had a definite starting-point and the base line 
been named, the lines would then have been run so as to in- 
clude two acres of gravel in superficial extent, and as nearly 
square as practicable.— Wi/kinson v. Roper, 74 Ala. 140. The 
eases of Morris v. Stuart (1 lowa, 375), and Santa Cla. Min. 
Asso. v. Quick. Min, Co. (3 Sawyer, 330), to which we have been 
cited, were bills in equity, either for a specitic performance, or 
to control the legal title. 

In Zlunt v. Freeman, 63 Ala. 335, it was held, that a de- 
scription of lands in a mortgage of about one thousand and 
fifty acres, the boundaries of three sides being stated, is too 
vagne, no fact being stated from which the boundary of the 
fourth side could be determined. It was also held, that the 
description was not so indefinite and uncertain as to affect the 
validity of the mortgage, since it could be rendered certain, and 
identify the lands intended to be conveyed. While the convey- 
ance to the company is not sufficient as a grant, the uncertainty 
of description is not so great as to destroy its efficacy for all pur- 
poses. If reasonable, some effect should be given to it; and 
being founded on a valuable consideration, it may be sustained 
as an agreement to convey, which, if fair and just, a court of 
equity will specifically enforee.— Pollard v. Maddox, 28 Ala. 
321; Blythe v. Dargin, 68 Ala. 370; Meyer v. Mitchell, 
75 Ala. 475. 

The right of the plaintiff is founded on a deed made, No- 
vember 22, 1881, by Lary and wife, to fourteen acres, includin 
the gravel in question, in consideration of one hundred oul 
thirty dollars; and on a corrected conveyance made January 
26, 1884. The first deed to the plaintiff is also inoperative as 
a conveyance, because of vagueness and uncertainty in the de- 
scription of the subject-matter—the lines, courses, and bound- 
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aries being left in blank. The plaintiff paid the purchase- 
money, and was let into possession; and this instrument, as the 
paper title to the railroad company, and on the same principles, 
may be regarded as an agreement to convey. 

Neither party had actual possession of the gravel, until the 
spring of 1883, when the defendant constructed a side-track, 
took possession, and carried away the gravel, for which the 
action is brought. While actual occupancy of a part of a tract 
of land, into the possession of which a party had entered under 
claim and color of title, draws constructive possession of the 
entire tract, where the color of title is inoperative as a convey- 
ance, by reason of vagueness and uncertainty in the description 
and boundaries of the tract, the possession is limited to the 
pedis possessio.— Shackleford v. Bailey, 35 Ill. 587; Living- 
ston v. Penn. Iron Works, 9 Wend. 517; Humphries v. Huff- 
man, 33 Ohio St. 404; Aye v. Medler, 82 Penn. St. 87. The 
subsequent deed of January, 1884, which was made to correct 
the errors and uncertainties in the first deed, relates back to, 
and takes effect from the execution of the first deed, for many 
purposes, as between the immediate parties ; but, as to the rights 
and equities of third persons, takes effect only from the date 
of its execution.— Chapman v. Fields, 70 Ala. 403. Before 
the plaintiff obtained the legal estate, she had notice of the 
prior equity of the railroad company. 

We have, then, the case of equal equities, at the time the 
gravel was taken—of a senior and junior equitable estate; 
equal, in that they originated in the same way, by contract of 
purchase from a common vendor; and both equitable, because 
of vagueness and uncertainty in the instrument purporting to 
convey the title,—both vendees acting in good faith, and paying 
a valuable consideration. In such case, the rule applies, that 
the party who has the prior equity in point of time, is entitled 
to the like priority in point of right. Qui prior est in tem- 
pore, potror est in pure. 

The acquisition of the legal estate by the plaintiff, after no- 
tice of the equity of the railroad company, can not avail to 
defeat or override such equity. Whatever may be the conflict 
of judicial opinion, and however irreconcilable, the rule is set- 
tled in this State—has become a rule of property, which we 
are not at liberty to disturb—that a court of equity * will not 
permit the party, having the subsequent equity, to protect him- 
self by obtaining a conveyance of the legal title, after he has 
either actual or constructive notice of the prior equity.” 
flash v. Ravisies, 32 Ala. 451. In 2 Pom. on Eq. Jur. 
($ 756), the author illustrates the rule as follows: “If an 
owner of land gives an agreement to convey to A., who pays 
all, or part of the price, and afterwards gives a second agree- 
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ment to convey to bB., who enters into the contract, and pays all, 
or part of the price, and without any notice of the prior claim 
of A., clearly B. would not have obtained an equitable advan- 
tage from the fact of his contract and payment without notice ; 
A.’s interest would be of the same character and extent, and 
his priority of time would give him priority of right. To say 
that B., being thus inferior in equitable right, may, upon receiv- 
ing notice of A.’s contract, obtain a conveyance from the owner, 
and thus establish a precedence over A., is to misapply the doe- 
trine of bona fide purchaser, and to ignore a familiar principle 
of equity, that one who acquires a title with notice of a prior 
equity, takes it subject to that equity.” 

The gravel was taken from the place designated by the vendor 
prior to and at the time of the execution of the deed, and un- 
derstood by the parties as the two acres of gravel intended to 
be conveyed. The legal title was in their common vendor, 
and the equities of the parties were equal. The South and 
North Alabama Railroad Company, under whom the defendant 
claims, having the senior equity, had the superior right to the 
gravel, on which they can successfully defend an action of 
trover. On the undisputed facts, the affirmative charge in 
favor of the defendant should have been given. 

Since the execution of the conveyance of January, 1884, the 
legal title has been, and is in the plaintiff; the equitable estate, 
in the defendant. 

Reversed and remanded. . 


Weatherly v. -Medical and Surgical 
Society of Montgomery County. 


Application for Mandamus to Private Corporation, by Dis- 
STranchised Member. 


1. Constitution and by-laws of private corporation; binding force of. 
The constitution of an incorporated society or association, and by-laws 
adopted in conformity with its provisions, so far as they do not contra- 
vene any public law or principle of public policy, are a like binding on the 
society itself and its several individual members, however inconvenient 
or embarrassing they may be found in administration. 

2. Constitution of respondent society construed, as to proceedings for re- 
vision of roll of members, and business at special (or called) meetings.—By 
the provisions of the constitution of the respondent society in this case, 
a private corporation, the business of each regular meeting 1s particularly 
specified, the first regular meeting in April being declared the ‘‘ regular 
meeting for the revision of the roll of members by the secretary ;’’ and 
it is further declared that, while the prescribed order of business ‘‘ may 











568 SUPREME COURT (Dec. Term, 

{Weatherly v. Med. & Surg. Society. } 
be suspended, at any time, by the vote of a majority of the members 
present at any meeting,’’ ‘* this shall not be construed so as to justify the 
introduction into any meeting of business which does not properly be- 
long to it, and for which provision is made in this constitution.’’ /Teld, 
that while the society may, at any meeting set apart for a specified pur- 
pose, suspend the prescribed order of business by the vote of a majority 
of the members present, and postpone the consideration of that business 
to afuture meeting, this can be done only at the meeting for which that 
particular business is prescribed ; that the business relating to the revis- 
ion of the roll of members, being specially prescribed for the first regular 
meeting in April, can not lawfully be transacted at a called meeting in 
August, unles regularly postponed to that time at the regular meeting in 
April; and that the relator’s name having been struck from the roll of 
members at the regular meeting in April, by proceedings which were 
held by this court to be irregular, and which were therefore set aside by 
its order, the society had no authority, at a called meeting in August, to 
strike his name from the rolls, and a mandamus was awarded to compel 
his restoration. 


Appear from the City Court of Montgomery. 

Tried before the Hon. Tuos. M. Arrineron. 

This was an application by Dr. J. S. Weatherly, a licensed 
physician, residing in the city of Montgomer, for a writ of 
mandamus to the Medical and Surgical Society of Montgomery 
county, a private corporation, to compel the restoration of the 
relator to membership and office in said society ; and was filed, 
duly verified by affidavit, on the 19th Angust, 1884. The re- 
lator’s name was first struck from the rolis at a regular meeting 
of the society held in April, 1884; but, on his application for 
a mandamus, this court, aftirming the judgment of said City 
Court, held the proceedings irregular and unathorized, and or- 
dered his restoration to membership.— Med. a Surg. Society v. 
Weatherly, 75 Ala. 248. The ground of that decision was, that 
the society had no authority, under its constitution, to drop or 
strike off a member's name, on revision of the roll, except by a 
corporate vote or act, and on the written report of the treasurer 
that he had failed to pay his annual dues; and the record 
showed that these things had not been done. 

On the 18th July following, after the decision of the ease by 
this court, Dr. Weatherly paid his annual dues to the treasurer, 
taking his receipt for the same. On the 4th August, 1884, a 


special meeting of the society was held by the call of its presi- . 


dent, “for the purpose,” as stated in the notices to members, 
“of carrying into effect the writ of mandamus served upon the 
society by the City Court of Montgomery, and any other busi- 
ness relating to the status of J. S. Weatherly vs. the society.” 
At that meeting a resolution was passed, restoring Dr. Weath- 
erly to the roll of members; and also another resolution, for 
another meeting, to be held on the next evening (Angust 5th), 
“to take further action in the case of Dr. J.S. Weatherly, and 
especially to hear and act upon such statements as he may de- 
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sire to make in regard to his failure to pay his annual dues on 
or before the first regular meeting of the society in April last ; 

and that Dr. Weatherly be furnished with a copy of this reso- 
lution, and be duly summoned to attend said meeting. and show 
cause Why his name should not be stricken from the roll of 
members.” Dr. Weatherly appeared at that meeting, in per- 
son and by counsel, and pleaded to the jurisdiction, on the 
ground that the first regular meeting in April was the time 
tixed by the constitution for the revision of the roll, and that 
business could not be transacted at said special meeting. He 
also pleaded the payment of his dues to the treasurer, ~ whose 
receipt he produced, alleging that the payment was made before 
any written report of his delinquency had been made by the 
treasurer ; and, not waiving these pleas, filed an answer in writ- 
ing, stating his excuse for his failure to pay his dues at the 
proper time. The society, by a vote of “eight to seven,’ 
as the petition alleged, overruled the plea to the jurisdiction 
and the plea of payment, held the answer and excuses therein 
alleged insufficient, and adopted a resolution again striking Dr. 
Weuatherly’s name from the roll. 

The petition set forth these various proceedings, making 
copies thereof exhibits, and assailed the validity of the pro- 
ceedings, principally, on two grounds: Ist, that the society had 
no jurisdiction of the business at said special meeting ; and, 2d, 
that several members of the society, who would have satel 
with the minority, were not present, and were not notified of 
the meeting. The City Court sustained a demurrer to the pe- 
tition, and its judgment is now assigned as error. 


W. L. Brace, and H. C. Tompxtys, for appellant. 
. F. Rice, and W. 8. Trorteron, contra. 


STONE, C. J.—When a ease between these parties was be- 
fore us at last term (75 Aja. 248), we ruled, that mandamus 
would lie to compel the restoration of a member of the society, 
who had been expelled therefrom by an order which did not 
conform to the constitution and by-laws of the corporation. 
We held the expulsion in that case was invalid, and that Dr. 
Weatherly still retained his members ship. This conclusion, 
then expressed, was based upon the requirements of the consti- 
tution the society had adopted for its government. Such socie- 
ties or corporations may make their own constitution and by- 
laws; and so long as they remain unchanged, each member is 
alike bound and shielded by them. The society, too, must ob- 
serve its own constitution and laws, until it changes them in 
legal form. Of course, such constitution and by-laws, to be 











570 SUPREME COURT (Dee. Term, 

{ Weatherly v. Med. & Surg. Society. | 
obligatory, must not contravene public law, nor any principle 
of public policy. No provision of the constitution or by-laws 
of this society is objectionable on that score. If any of them 
are inconvenient, or embarrassing in administration, this fur- 
nishes no exense for disobeying them. It may suggest the ex- 
pediency of their alteration. 

The constitution of this incorporated society consists of 14 
sections, subdivided into 64 articles. By section 5, Article 12, 
it is provided: “The society shall hold regular meetings, not 
less than one in every month, and at such stated times as may 
be from time to time determined by special ordinance.” The 
petition avers that the society had adopted an ordinance, which 
was of force, “that no regular meetings of said society shall be 
held during the months of July, August, and September, in 
any year.” This case went off in the court below on demurrer 
to the petition, which was admission of the truth of its material 
averments. The 64th article of the constitution had provided, 
that “the provisions of this constitution may be supplemented, 
from time to time, by special ordinances; and these ordinances 
shall have the foree and effect of constitutional rules.” It is 
thus shown that no regular meeting of the society could be 
holden in the month of August. Article 17 of the constitution 
provides: ‘“ The president shall call special meetings of the so- 
ciety, on the written request of three members; and, also, when- 
ever in his judgment it may be expedient to doso.” The vote, 
or order, expelling Dr. Weatherly from the society, was had 
and adopted at a called meeting held August 5th, 1884. It is 
contended for relator, that the society had no authority to make 
such order at such meeting. 

Section 5, Article 13, declares, that “the last regular meeting 
of December of every year shall be the annual meeting for the 
election of officers.” Article 14 declares, that * the first regu- 
lar meeting in January of every year shall be the anniversary 
meeting of the society; the meeting for the installation of ofh- 
cers,” ete. Article 15: “The first regular meeting in April of 
every year shall be the regular meeting for the revision of the 
roll of members. At this meeting, the treasurer shall report 
the names of all members whose dues for the year have not 
been paid, and all such shall be immediately stricken from the 
roll; and furthermore, the treasurer shall be personally respon- 
sible to the society for the dues of all defaulting members not 
so reported.” In article 16 it is provided, that ** All other reg- 
ular meetings shail be appropriated to such business and dis- 
cussions as the seciety may from time to time determine.” 

For relator it is contended, that the provisions of Article 
15, so far as the sate relate to the time when such action can 


be had, are mandatory, and can not take place at any other 
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meeting. In support of this it is urged, that the proceeding 
is highly penal, and must be strictly followed.—7Zreasurer v. 
Higgins, 8 Ala. 440; Thames Man. Co. v. Lathrop, 7 Conn. 
550; Sherwood v. Reade, 7 Hill, 481: Sedgwick Stat. & Con. 
Law, 302; State Auditor v. Jackson County, 65 Ala. 142. 
Against this view it is urged, that the provisions as to time 
are merely directory, and the revision of the roll may take 
place at any later meeting. This question was not raised on 
the former appeal, and as to it we then decided nothing. 

We need not, and do not, now decide what would be our 
ruling, if the provisions of the constitution, copied above, 
stood alone for our guide. ‘They do not stand alone. Section 
14 of the constitution prescribes “ The order of business,” for 
certain named monthly meetings. Article 57 declares the 
order of business at the last regular meeting in December—the 
meeting for the election of officers. Article 58 prescribes the 
order of business for the first regular meeting in January—the 
meeting at which the officers are installed. Article 59 declares 
the order of business at the first regular meeting in April, and 
among them is the “ Revision of the Roll by the Secretary.” 
This is found in no other order of business. There is then 
given, in articles 60 and 61, orders of business for the remain- 
ing regular meetings, and for the called meetings; in neither 
of which is any reference made to the election of officers, to 
their installation, nor to the revision of the roll by the seere- 
tary. Article 63 is in the following language: “ Any of the 
orders of business specified in this section” [section 14, in 
which are all the directions relating to the order of business], 
“may be suspended at any time by the vote of the majority of 
members present at any meeting. But this article shall not be 
construed so as to justify the introduction into any meeting of 
business which does not properly belong to it, and for which 
special provision is made in this constitution.” 

Under the article last copied, it was competent for the 
society, at any of the meetings set apart for a specified pur- 
pose, to suspend the order of business, by the vote of a ma- 
jority of the members present. To accomplish this, however, 
the vote must have been taken at the meeting, which had been 
set apart for the consideration of that particular business. To 
illustrate: During the last regular meeting in December, the 
society, by a vote, may suspend the election. So, during the 
first regular meeting in April, by a like vote, it may suspend 
the revision of the roll of members. But, if not suspended 
during the term appointed for its consideration, ean it be con- 
sidered afterwards¢ The article under discussion answers the 
question. It declares two limitations on this right of suspen- 
sion. The first prohibits the introduction into any meeting of 
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business which does not belong to it. The treasurer’s report 
of members in arrears, and revision of the roll by the secretary, 
ure not named in the order of business for called meetings, 
and, therefore, they can not be said to belong to a called meet- 
ing. It would seem that business which belongs to the first 
regular meeting in April, can not belong to a called meeting in 
August, unless there was a vote taken at such regular meeting 
in April, suspending the order of business for that session. 
The second limitation is more emphatic. It forbids the intro- 
duetion of business at one meeting for which special provision 
is made iu the constitution for another meeting. Now, special 
provision is made in the constitution for revision of the roll of 
inembers, at the first regular meeting in April; and this service 
not belonging to a called meeting in August, it falls directly 
within the prohibition expressed in section 63 of the constitu- 
tion. The society had no authority to consider the question of 
the revision of the roll of members, except at the first regular 
meeting in April, unless there had been a suspension of that 
order, by a vote taken during such first regular meeting in 
April; and even then it would be irregular to consider the 
question at a called meeting, unless the consideration had been 
suspended and adjourned from the regular meeting to such 
called meeting. The result is, the relator is entitled to the re- 
lief he prays for. 

It is ordered that a copy of this opinion be certified to the 
Medical and Surgical Society of Montgomery County, Alabama ; 
and unless the order heretofore made by said society, expelling 
the relator, J. S. Weatherly, from membership, be rescinded, 
and he be restored within forty days after the making of this 
order, a peremptory writ of mandamus will be awarded. Let 
the cost of this proceeding in the court below, and in this 
court, be paid by the respondent society. 


Ciorron, J., not sitting. 


Central Railroad & Banking Company 
v. Smith. 


Action against Foreign Corporation, as Common Carrier, for 
Personal Injuries and Lost Baggage. 


1. Proof of agency, ownership, and partnership.—Agency, ownership, 
and partnership are facts, to which a witness may testify when he has 
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knowledge of their existence ; but they can not be proved by general 
reputation. — 

2. Former judgment ; effect as admission of partnership.—When two 
are sued as partners, a judgment by default on personal service may 
operate as an admission of the fact of partnership, in a subsequent action 
by a third person against either one of them; but, when the action is not 
founded on an instrument of writing purporting to be signed in the part- 
nership name, the execution of which can only be denied by a sworn 
plea, and the general issue is pleaded, or other general plea denying their 
liability, a judgment against the defendants is not admissible evidence 
against either of them, in a subsequent action by a third person, as an 
admission of the partnership. 

3. Acts and declarations of person in possession; when admissible 
against another.—The acts and declarations of a person in possession of 
property are admissible to explain his possession, but not to prove joint 
ownership or partnership with another, unless notice thereof is brought 
home to his knowledge. 

4. Same ; proof of ownership of vessel.—On this principle, the bond 
and certificate of enrollment of a steamboat, affidavit of ownership, and 
license as a coasting-vessel, are not admissible evidence against a person 
therein named as a part owner, to prove such ownership, unless it is 
shown that he had notice or knowledge thereof. 

5. Powers of corporations.—A corporation, whether created by a spe- 
cial statute, or organized under general laws, can only exercise the pow- 
ers expressly granted, the implied powers necessary to carry, into effect 
those express powers, and such incidental powers as pertain to the pur- 
poses of their creation. 

6. Foreign railroad and banking corporation ; power to run steamboat 
on river.—The Central Railroad and Banking Company of Georgia, which 
was authorized by its charter to construct and operate a railroad between 
the cities of Savannah and Macon, and to organize and carry on a bank- 
ing business, has no power, express, implied, or incidental, to purchase 
and run a steamboat on the Chattahoochee river, which is no part of its 
route, nor to form a partnership with a natural person for carrying on 
that business. 

7. Liability of corporation on contracts ultra vires, and for torts.—An 
action against a corporation, founded on a contract which is ultra vires, 
may be defeated on that ground; but this principle does not apply to an 
action ex delicto, founded on a tort committed by its officers or agents in 
the performance of their duties. 

8. Same.—To render a corporation liable, in an action ex delicto, for 
damages caused or suffered from the negligence of its agents or servants 
in the performance of a contract which is ultra vires, it must be shown 
that the contract was its corporate act, and not the unauthorized act 
of its officers or agents; and this may be shown by proof of authority 
conferred by a prior corporate act, or by a subsequent ratification by a 
corporate act under circumstances which required an election to ratify or 
repudiate. 


Appa from the Circuit Court of Barbour. 

Tried before the Hon. H. D. Crayton. 

This action was brought by Andrew J. Smith, against the 
appellant, described as “a corporation created by the laws of 
Georgia, and doing business in Alabama by agents,” to recover 
damages for injuries sustained by the sinking of the steamboat 
George W. Wylly, on the 11th April, 1883, while running on 
the Chattahoochee river between Columbus, Georgia, and Ap- 
alachicola, Florida; the plaintiff having been a passenger on 
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the boat at the time, and claiming damages for personal injuries 
sustained, and also for the loss of his baggage. The complaint 
alleged, that the defendant corporation was a common carrier, 
and was, in connection with one Whitesides (who was not sued), 
the owner and proprietor of said steamboat, and engaged in 
running and operating it for the transportation of passengers 
and freight for a reward; and that the accident and injury 
were caused by the negligence of the officers and persons in 
charge of the boat, and its unsound and rotten condition. 
The defendant pleaded not guilty, and a special plea which 
averred, in substance, that it had no authority under its charter 
to engage in running a steamboat on the Chattahoochee river, 
and that the persons who were engaged in running said steam- 
boat, at the time of the alleged loss and injury, were not the 
agents or servants of said defendant. Issue was joined on both 
of these pleas. 

On the trial, as the bill of exceptions shows, the plaintiff in- 
troduced several persons as witnesses, who testified that, at and 
before the time of the accident, the George W. Wy/ly was one 
of a line of steamboats known as the “ Central Line,” and that, 
according to general reputation, said boats belonged to and 
were run by the defendant corporation ; and the court admitted 
this evidence, against the objection and exception of the de- 
fendant. The plaintiff also offered in evidence the record of 
a judgment recovered by A. C. Gordon against the defendant 
and said Whitesides as partners, for damages on account of 
goods lost on said steamboat at the time of said accident. 
That action was brought in the Cireuit Court of Barbour 
county, on the 24th Oc tober, 1882; and the judgment, which 
was rendered on the 7th June, 1883, recited that the cause was 
tried “ on issue joined on the plea of the general issue.” The 
plaintiff offered the record of this judgment in evidence, in 
connection with the testimony of the attorney for the plaintiff 
therein, who stated that the judgment was paid to him by said 
defendant corporation ; for the purpose of showi ing, as the bill 
of exceptions recites, “that there was no denial in said suit 
that they owned and operated said boat, that a judgment was 
rendered against them, and that said judgment was paid by 
them.” The court admitted the evidence, and the defendant 
excepted. The plaintiff offered in evidence, also, a certified 
copy of the certiticate of enrollment of said steamboat as a 
coasting vessel, together with the bond and affidavit, in which 
_ it was stated by s said Whitesides “ that he owns one-twelfth, and 

the Central Railroad and Banking Company of Savannah, 
Georgia, owns eleven-twelfths of said vessel.” In connection 
with this evidence, as the bill of exceptions states, “ plaintiff's 


counsel stated to the court, that it was not offered for the pur- 
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pose of showing title, but for the purpose of showing the 
enrollment and registration of said boat, and that they were 
held out to the public as part owners of the boat, and that it 
was stuck up where the people could see it, and they were thus 
held out as the owners of the boat. No testimony was offered 
to show that the defendant knew of such enrollment or bond.” 
The court admitted the evidence, against the defendant’s 
objection, “ but only for the purpose of showing that the de- 
fendants held themselves out as owners ;” and the defendant 
excepted. 

The defendant read in evidence the charter, or act of the 
General Assembly of Georgia by which it was incorporated, 
originally by the name of the Central Railroad and Canal 
Company, which was changed to its present name by an 
amendatory act approved December 14th, 1835. By the pro- 
visions of this charter, the corporation was authorized to con- 
struct and operate a railroad between the cities of Savannah 
and Macon, Georgia, and also to carry on a banking business ; 
and it was also given “full power and authority to carry such 
railroad over and across all or any rivers, creeks, waters, or 
water-courses, that may be in the route thereof, by any suitable 
bridges or other means; provided, that when such railroad 
shall cross any navigable water-course, the same shall not be so 
constructed as to impede the navigation thereof.” 

The defendant requested the following, with other charges: 

“4. If the jury believe, from the evidence, that the defend- 
ant corporation had no power under its charter to own or operate 
the George W. Wylly on the Chattahoochee river, on the 11th 
April, 1883, they must find a verdict for the defendant.” 
The conrt refused this charge, and the defendant excepted to 
its retusal. 

“5. The defendant had no power, under its charter, to own 
or operate the steamboat George W. Wylly on the Chatta- 
hoochee river on the 11th April, 1883.” The court gave this 
charge as asked. but afterwards added to it, on request of the 
plaintiff, these words: “ But this will not excuse defendants, 
if the evidence shows they did operate it ;” and to this addition, 
or explanatory charge, the defendants excepted. 

“6. The defendant can not be held liable, by implication, 
for an act it had no power to perform under its charter; and if 
the jury believe, from the evidence, that it had no power under 
its charter to own or operate boats on the Chattahoochee river, 
on the 11th April, 1883, the fact (if the jury so find the fact) 
that it held itself out as owning or operating said steambvat, 
could not operate to make the defendant liable for any damages 
to plaintiff, for the negligent management of said steamboat 
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on that day.” The court refused this charge, and the defend- 
ant excepted. 

“7. The defendant can not be held liable, by implication, for 
an act it had no power under its charter to perform ; and if the 
jury believe, from the evidence, that the defendant had no 
power under its charter to own and operate boats on the Chat- 
tahoochee river on the 11th April, 1883, then common report 
that it was concerned in owning or operating the George W. 
Wylly on that day,even though not disputed by the defendant, 
can not operate to render it liable in damages to plaintiff, for 
the negligent management of said boat on that day.” The 
court refused to give this charge, and the defendant excepted. 

“11. The court, construing ‘the defendant's charter, charges 
the jury, that this corporation did not have the authority or 
power to own or operate a steamboat ; and this charter being a 
public law of Georgia, where the corporation resides, all per- 
sons are charged with notice of such want of authority or 
power.” The court gave this charge as asked, and afterwards 
gave, in explanation thereof, on request of plaintiff, a charge 
in these words: “ But this will not excuse the defendants’ 
negligence, if the evidence shows they did operate it.” To this 
explanatory charge the defendant excepted. 

12. The plaintiff can not hold the defendant liable, as the 
owner of said boat, or as operating it, on the ground that it 
was generally believed that the defendant was such owner, or 

yas operating such boat; unless it appears from the evidence 
that plaintiff was thereby influenced to contract with the offi- 
cers of the boat, and to take passage with them.” The court 
refused this charge, and defendant excepted. 

“13. The defendant being a corporation, with all its powers 
expressly detined by its charter, there can be no implication of 
partnership with any other person, unless the charter authorizes 
such partnership.” The court refused this charge, and the 
defendant excepted. 

“14. The defendant has a right to make a traffic arrange- 
ment with the boat George W. Wylly, or with a line of boats, 
or with other railroad corporations ; and such traftie arrange- 
ment is, of itself, no evidence of defendant’s owning any interest, 
or having any control of such boat, or railroad.” The court gave 
this charge as asked, but afterwards gave, in explanation of it, 
on request of plaintiff, the following additional charge: ‘* But, 
if the evidence shows that said defendant was in Fact operating 
said boat on said 11th April, 1883, and that said boat was 


sunk by reason of its unsoundness, or the gross negligence of 


its captain or pilot, and plaintiff? suffered damages therefrom, 
then defendant may be liable in this action.” To this explana- 


tory charge the defendant excepted. 
VoL, LXXVI. 
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The several rulings of the court on the evidence, the refusal 


of the charges asked, and the explanatory charges given at the 
instance of the plaintiff, are now assigned as error. 


Jxo. D. Roquemorr, and Joun Pranopy, for the appellant. 
(1.) Proof of general reputation, or notoriety, as to the exist- 
ence of a partnership, is not admissible to show title or owner- 
ship.—2 Ala. 58, 499; 4 Stew. & P. 34; 4 Ala. 432; 8 Ala. 
486; 17 Ala. 824; 3 Stew. & P. 135; 26 Ala. 733; 63 Ala. 
527, 601 ; 53 Ala. 104; 20 Ala. 502; 21 Ala. 151; 23 Ala. 
626; 9 Ala. 382; 1 Ala. 249; 7 Ala. 371; 9 Porter, 266; 13 
Ala. 296; 49 Ala. 184; 74 Ala. 64; 3 Kent, 149; 1 Greenl. 
Ev. $ 494. (2.) The registration record of the boat was itself 
inadmissible, and the paper offered was an unauthenticated copy 
of it—-Jones v. Pitcher, 3 Stew. & P. 135. (3.) The record 
of Gordon’s judgment ought not to have been admitted as evi- 
dence.—Jones v. Kolisenski, 11 Ala. 607; 17 Ala. 681, 832 ; 
25 Ala. 161, 300; 3 Porter, 401; 9 Porter, 412; 7 Porter, 
466; 15 Ala. 609; 19 Ala. 480; 29 Ala. 174. (4.) The de- 
fendant had no power, under its charter, to own or operate a 
steamboat on the Chattahoochee river, or to be concerned in 
that business with another ; and no contract could be made by 
it in respect to such ownership, or the running and operating 
of said boat.—7 Geo. 24; 43 Geo. 51; 63 Geo. 194; 69 Geo. 
542; 131 Mass. 258; 21 How. 441; 8 Gill & J. 272, 320; 67 
Ala. 588. (5.) No action will lie against a corporation, for 
acts attempted to be performed beyond its corporate powers. 
22 Con. 502; 3 Vroom, 328 ; 96 Eng. Com. Law, 121; 97 C. 
B. 290; 34 Amer. Rep. 495, note; 80 Ill. 419; 76N. Y. 506; 
40 Barb. 274; 9 Heisk. 543; 40 N. H. 230; 50 Ind. 112; 67 
Ala. 588; 37 Ala. 560; 58 Ala. 241; 1 Redf. Railways, 594. 








S. F. Rice, and H. R. Suorrer, contra. (No brief on file.) 


CLOPTON, J.—The Central Railroad and Banking Com- 
pany was chartered by the State of Georgia, for the purpose and 
with power to construct and operate a railroad from Savannah 
to Macon, and to organize and do a banking business. The 
complaint alleges that the defendant and one Whitesides were 
the owners and proprietors of a steamboat called the George W. 
Wylly, and were engaged in operating the same on the Chat- 
tahoochee river, for the carriage of passengers and freight from 
Columbus, Georgia, to Apalachicola, Florida, and intermediate 
landings. The action is brought by appellee, to recover dam- 
ages for injuries sustained, while a passenger on the boat in 
April, 1883. For the purpose of proving ownership of the 
steamer, and partnership or agency in operating it, the court, 
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against the objection of defendant, admitted the following evi- 
dence: Ist, general reputation ; 2d, the record of a former suit 
between A. C. Gordon and the defendant; and, 3d, bond and 
certificate of enrollment, affidavit of ownership, and license to 
employ the boat in carrying on the coasting-trade. 

1. Ownership, partnership, and agency are facts, to which 
witnesses, who know their existence, may testify. But, while 
the notoriety of a fact in a particular community may be ad- 
missible, to lay a foundation for an inference that one residing 
in the community had knowledge thereof, the existence of the 
fact having been otherwise established, it is well settled, that 
it is not competent to prove by general reputation ownership, 
partnership, or agency. These do not fall within any of the 
exceptions to the inadmissibility of hearsay evidence.— //umes 
v. O Bryan, 74 Ala. 64; MeCoy v. Odum, 20 Ala. 502; Blev- 
ins v. Pope, 7 Ala. 371. 

2. It may be true that, where two persons are sued as part- 
ners, a judgment by defau/t on personal service may, in a sub- 
sequent action against them by a stranger, be competent as an 
admission of the partnership. In such case, it is competent 
only as an admission, and is received on the same grounds as 
other admissions. The effect of an admission can not be ae- 
corded to a judgment, when the liability is denied and contro- 
verted in the suit. A denial of any and all liability can not be 
regarded as an admission of liability as partners. The suit of 
Gordon not being on an instrument in writing purporting to 
be signed in the partnership name, it was not necessary for the 
defendant to have contested the partnership charged by special 
8 The verdict and judgment thereon, the general issue 
1aving been pleaded, do not convert the denial into an admis- 
sion by the defendant. It is admitted that the record of a 
former suit and judgment, though between different parties, is 
admissible to prove the existence of the former suit, and the 
rendition of the judgment, when these become material mat- 
ters of inquiry; but, for the judgment to operate as a bar, or 
as evidence of the facts on which it professes to be founded, it 
must be between the saine parties, or their privies. Generally, 
a judgment can not be used as evidence by one party in a subse- 

nent suit, when an opposite decision would not be evidence 
or the adversary party. The benefit must be mutual and 
reciprocal.— Phillips v. Thompson,3 Stew. & Port. 369 ; Truby 
v. Seybest, 12 Penn. St. 101. The former suit and judgment 
are res inter alios. 

3-4. The acts and declarations of a party in possession of 
property are admissible, so far as explanatory of his possession ; 
ut not to prove joint ownership or partnership with a third 
person, unless notice of them is brought to the knowledge of 
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such other person ; though they may be received to corroborate 
or rebut other evidence to prove the existence of a partnership. 
The manner in which the books and accounts are kept, and the 
merchandise is marked, is not available proof of a partnership, 
unless it is shown that the party against whom the evidence is 
offered had some agency in the acts, or sanctioned or approved 
them; and, ordinarily, the statements and admissions of one 
partner are not competent evidence to establish a partnership. 
Humes v. O Bryan, supra; MeNeill v. Reynolds, 9 Ala. 318; 
Thornton v. Kerr, 6 Ala. 823. The certificate and bond of 
enrollment, the affidavit of ownership, and the license were the 
acts and declarations of Whitesides and the officers; and the 
record shows there was no testimony that the defendant had 
any knowledge of, or participation in them. 

5-6. The merits of the case involve the consideration of the 
questions, whether the corporation has power, under its 
charter, to own steamboats, and to engage, in association with 
a natural person, in the business of carrying persons and 
freights on the Chattahoochee river; and, if without power, 
whether under any, and what cireumstances, it is liable to a 
passenger for injuries resulting from the negligence or wnskill- 
fulness of those in charge of the boat. 

The general rule, that corporations created by an act of the 
legislature, or organized under general laws, can exercise only 
the powers expressly granted, the implied powers necessary and 
proper to carry into effect the express powers, and such inci- 
dental powers as pertain to the purposes of their creation, is not 
controverted. It may be conceded, that a railroad company, in 
the absence of express power, is authorized to make traffic ar- 
rangements for transportation by water, or may purchase, own, 
and operate steamboats, or other water-craft, when such an ar- 
rangement or business legitimately pertains to the corporate pur- 
poses, or may reasonably be inferred to have been contemplated 
and intended by the creating power. Such power is incidental 
to the purposes of the corporation, and such inference is reasona- 
ble, when a railroad company is incorporated with power to con- 
struct a railroad between fixed and designated termini, and to 
effectuate the construction it is necessary to cross navigable 
rivers, bays, or arms of sea, which, on account of their width 
and depth, or from other causes, can not be bridged ; or when 
a body of water, lying at the termination of the railroad proper, 
separates it from the metropolis, to and from which it was con- 
templated, intended, and is necessary to transport freight and 
passengers conveyed over the road,—* from the ostensible and 
substantial termini of their route ;” or when the act under which 
the company is organized authorizes it “to contract for the 
transportation and delivery of, and to deliver persons and prop- 
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erty, conveyed over their road, beyond its terminz.”-* Wheeler y, 
S. F. & A. R. R. Co., 31 Cal. 46; Shawmut Bank v. P. & 
M. R. R. Co., 31 Vt. 491 ; So. Wales R. R. Co. v. Redmond, 
10 Com. B., N. S., 674. In such cases, the power is implied, as 
necessary and proper to accomplish the objects of the incorpo- 
ration ; or is incidental, pertaining to its purposes as expressed 
in the charter or general law, and without which the express 
powers are ineffectual. 

In Wheeler v. S. F. & A. R. PR. Co., supra, it is said: “Tt 
is one thing to build and own a line of steamers to some foreign 
country, or some distant port, carrying on a wholly distinct and 
independent business entirely foreign to the objects of a rail- 
road corporation, which might just as well, and a great deal 
better, be transacted by some other company organized for the 
purpose ; and quite another, to own and control steamboats for 
crossing rivers and bays in the line of the road, and the use of 
which is convenient, proper, and necessary to a successful 
accomplishment of the objects for which the road is built and 
operated.” It may be stated, generally, that a corporation has 
no power to engage in any business, not authorized by the law 
of its creation ; and a railroad company is unauthorized to use 
or apply its funds in aiding and carrying on business foreign to, 
and unconnected with its proper and legitimate purposes and 
objects, although the design and effect may be to angment the 
business of the road, and increase the protits of the corporators. 
Under the operation and application of the general rule, it has 
been held, that a company incorporated for the construction of 
a plank-road between designated points, with the right to take 
tolls, is not authorized to establish a stage-line on their road 
( Wiswall v. G. & R. P. R. Co., 3 Jones Eq. 183) ; that a cor- 
poration chartered to lay out, make, and keep in repair a road 
from a point in the vicinity of Mt. Washington to the top of 
the mountain, and to take tolls, and to build and own toll- 
houses, had no authority to establish stage and transportation 
lines (Downing v. Mt. Wash. R. R. Co., 40 N. H. 420); and 
that corporations organized to construct and operate railroads 
have no power to buy steamboats to run in connection with 
their roads (Pearce v. M. & Ind. R. R. Co., 21 How. 441). 
Lord Langdale, as quoted by Mr. Justice Campbell, in the case 
last cited, says: “ Ample powers are given for the purpose of 
constructing and maintaining the railway, and for doing all busi- 
ness required for its proper use when made. But I apprehend 
that it has no where been stated, that a railway company, as 
such, has power to enter into all sorts of other transactions. 
Indeed, it has been properly admitted, that railway companies 
have no right to enter into new trades or businesses, not pointed 
out by the acts. But it has been contended, that they have a 
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right to pledge, without limit, the funds of the company for 
the encouragement of other transactions, however various and 
extensive, provided that the object of that liability is to increase 
the traftic upon the railway, and thereby to increase the profits 
of the shareholders. There is, however, no authority for any 
thing of that kind.” The statute of creation, construed as in- 
eluding, not only the expressly granted powers, but also implied 
and incidental powers—powers necessary, and directly appro- 
priate to the execution of the express powers—is the measure of 
the powers of the corporation, and operates to the exclusion of 
all others. 

A late decision of the Supreme Court of Georgia has rendered 
a further discussion of the question unnecessary. In Gunn v. 
v. Cen. R. R. & Banking Co., that court has construed the 
powers conferred by the charter of the defendant, and held that 
the corporation has no power to enter into a partnership with 
a natural person to purchase and run a steamboat on one of the 
rivers of that State. This decision was made in a suit brought 
by a passenger on the same steamboat, to recover damages for 
injuries sustained at the same time, and under the same cireum- 
stances, as the plaintiff in the present action. If we entertained 
doubt of the power of the defendant to engage in such busi- 
ness,—when it is said, “to be in doubt is to be resol ved,”— 
comity would suggest an acceptance of, and acquiescence in the 
construction of the statutes of that State, under which the cor- 
poration was organized, by the court of last resort. We ob- 
serve, however, an allusion to another statute, which authorizes 
railroad companies * to build, construct, and run as part of their 
corporate property, such number of steamboats or vessels as 
they may deem necessary to facilitate the business of such com- 
panies.” This statute does not appear in the present record, 
and can not be, and is not considered by us. 

7. With the postulate assumed, that the defendant has no 
authority to own and operate, in association with a natural per- 
son, a steamboat on the Chattahoochee river, for carrying per- 
sons and freights, there remains to be considered the liability 
of the defendant to a person for injuries suffered on a boat thus 
owned and operated, while a passenger thereon. 

This court has repeatedly decided, that the contracts of cor- 
porations, which they have no power to make, are void, and that 
the courts will not enforce them. ‘Such contracts on the part 
of a corporation are u/tra vires, and void, and no right of action 
ean spring out of ‘them.”—Marion Sav. Bank v. Dunkin, 54 
Ala. 471: Chambers v. Falkner, 65 Ala. 448. No contract made 
by a corporation, not within the scope of its powers, can be 
made valid, or the foundation of a right of action, by the assent 
of the shareholders. If the corporation attempts to carry such 
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contract into execution, dissentient stockholders, though a mi- 
nority, may restrain its consummation. And if suit is brought 
against the corporation on such contract, they may avail them- 
selves of the defense of ultra vires.— Davis v. Old Col. R. R. 
Co., 131 Mass. 258. The settled doctrine of this court is, that 
a reception and retention of the fruits and benefits of the trans- 
action do not estop the corporation from denying its power to 
make the contract ; though an action may be maintained, ina 
proper case, against a corporation, for the money or property 
received, the legal effect of such suit being a disaffirmance of 
the prohibited contract. 

Were the present action founded on a contract of transpor- 
tation, it is unquestionable, that the defendant could success- 
fully interpose the defense of wltra vires. The action is, how- 
ever, ex delicto, founded on the common-law duty of a common 
earrier. The plaintiff does not require the aid of an illegal 
contract to establish his case; its enforcement is not necessary 
to entitle him toa recovery. The rules applicable are those 
which govern in cases of torts committed by a corporation. 
The question is, what is the liability of a corporation for a tort, 
committed while transacting a business without and beyond the 

urview of the corporate powers and purposes? This is fol- 
vel by another question; by what authority, and in what 
manner, can a corporation be subjected to such liability ? 

While, as the law confers no power or permission to commit 
a wrongful act, every species of tort may be technically wtra 
vires, it is well established, that corporations may commit almost 
every kind of tort, and be liable to an action for the same. In 
such case, the doctrine of ultra vires has no application.— Mer. 
Bank v. State Bank, 10 Wall. 604. “A corporation is liable 
to the same extent, and under the same circumstances as a nat- 
ural person, for the consequences of its wrongful acts, and will 
be held to respond in a civil action, at the suit of an injured 
party, for every grade and description of forcible, malicious, 
or negligent tort or wrong which it commits, however foreign 
to its nature, or beyond its general powers, the wrongful trans- 
action or act may be.”"—V. Y.& NV. H.R. R. Co. v. Schuyler, 
34 N. Y. 30. Accordingly, actions have been maintained 
against corporations for libel, malicious prosecutions, assault, 
and other torts too numerous to be mentioned.—Geen v_ Lon. 
Gen. Om. Co., 7 Com. B., N. 8. 388: P. W. & B. R. R. Co. 
v. Quighy, 21 How. 202; Jordan v. Ala. Gt. So. R. R. Co., 
74 Ala. 85. Generally, it may be said, that corporations are 
liable for the consequences of tortious acts done by its 
authority, though not within the scope of its powers, express, 
implied, or ineidental. The distinction between the liability 


of a corporation, on an unauthorized contract, and for a neglix 
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gent or wrongful act in the performance of such contract, is 
clearly and properly drawn by Selden, J. in Bissell v. Mich. 
So. & No. Ind. R. R. Cos., 22 N. Y. 258; which was an ac- 
tion by a passenger on a train of cars, which by contract the 
two companies were unitedly running, for a breach of duty to 
convey him safely, the passenger having been injured by the 
negligence of their servants. The defense of the companies 
was, that, in making the contract, they transcended their 
powers, and, consequently, in judgment of law, they were not 
operating the road, and did not undertake to carry the een 
over it. After holding that the contract to operate the con- 
solidated roads, and to transport the plaintiff, was illegal and 
void, he says: “It is said, that if the contract was ultra vires, 
and the corporation is protected from all responsibility for its 
violation on that ground, it must be equally free from respon- 
sibility for an injury inflicted while attempting to perform it. 
But this, I apprehend, by no means follows, though it is prob- 
ably true, so far as the duty to observe due care grows out of 
the contract. The plaintiff's claim, however, rests not upon 
his contract, but upon the right which every man has to be pro- 
tected from injury through the carelessness of others. It has 
the same legal foundation as that of one who has been injured 
by the negligent driving of some person upon the public high- 
way, or has been run over by a train of cars, when crossing the 
railroad track. The duty to observe care, in these cases, arises, 
not upon any contract, but from the obligation which rests 
upon all persons, whether natural or artificial, so to conduct as 
not through their negligence to inflict injury upon others.” 
An exemption from liability in such cases, because the act is 
ultra vires, would be a license to corporations to do wrongs to 
others. From these principles it follows, that if the defendant 
undertook the business of transporting persons by a mode of 
conveyance other than that authorized and provided by the 
charter, its duties and responsibilities to a passenger are the 
same as if the business was authorized and legal. 

8. But, before the duties and responsibilities attach, the 
corporation must undertake and engage in the business, and 
thereby assume its burdens. Of this there can be no implica- 
tion, from the isolated fact, that some officer or agent has en- 
gaged, in the name of the company, in running and operating 
the boats; in other words, there can be no implication that a 
corporation has made a contract, or engaged in business tran- 
scending its powers.—Green’s Brice’s Ul. Vires, 364. It may 
be inferred from proved circumstances, as other facts, but is 
not the subject of implication. Corporations are responsible 
for the wrongs committed by their officers, agents, or servants, 
while in the course of their employment; but, if the officer, 
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agent, or servant, “ go beyond the range of his employment or 
duties, and of his own will do an unlawful act injurious to 
another, the agent is liable, but the master or employer is not.” 
Gilliam v. 8S. & VN. R. R. Co., 70 Ala. 268. The limitation 
is, the scope of the employment, or delegated authority. If 
an officer or agent can not directly subject the corporation to 
liability for his tortious act beyond the range and course of his 
employment, though done while engaged in its performance, 
for what reason, or on what principle is it, that an officer or 
agent can, by making an unlawful transaction, and engaging in 
an unauthorized and unlawful business, in the name of the 
company, without the authority of the corporation, indirectly 
subject it to liability for the negligent or intentional wrongs of 
the agents or servants employed by him in the performance of 
such contract, or in carrying on such business? While corpo- 
rations should be held to a strict responsibility for the wrongful 
acts of their employees, when done in the course of their em- 
ployment, and connected with the execution of the business 
for which incorporated, they should be protected against the 
consequences of unauthorized acts of their officers or agents, 
committed in excess of its powers, and unconnected with the 
business or purposes of their incorporation and organization, 
especially when dealing with persons charged with notice of 
their powers, and the nature and extent of the employment and 
authority of the officer or agent. 

In Brakan v. NV. J. R. & T. Co., 32 N. J. Law, 328, it is 
said: “In considering the question whether the agent has the 
authority of the corporation, so as to make it answerable for 
his act, the purposes for which the company was incorporated 
must not be overlooked. An authority given even by the 
board of directors, in express terms, will not, in all cases, be 
the authority of the corporation. The directors are only agents 
themselves, and their powers are necessarily limited within the 
scope of the purposes for which the corporation was created, 
beyond which they are not authorized to bind the corporation. 
To fix the liability of a corporation for the tortious acts of one 
of its employees, done in obedience to the commands of its offi- 
cers, the act must be connected with the transaction of the 
business for which the company was incorporated. If the di- 
rectors should order an agent to take a person out of his house 
and beat him; or if the directors of a banking company should 
purchase a steamboat, and engage in transporting passengers, 
the corporation would not be liable for the misfeasance or non- 
feasance of agents employed in that business.” It is true that 
the board of directors may be invested by the charter, or gen- 
eral law, with such management and authority as practically to 
constitute it the corporation; but, by the provisions of the char- 
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ter of the defendants, the directors are agents and representa- 
tives, with authority limited by the scope of the powers, busi- 
ness, and purposes of the corporation. It will be observed that 
the business was not carried on in the name of the corporation. 
As there is no implied authority of any officer or agent to make 
an ultra-vires contract, or transaction, and on that ground 
merely bind the corporation, it follows, that if the boats were 
purchased and engaged, in connection with Whitesides, in the 
business of transporting persons and freight on the Chattahvo- 
chee river, by the president, superintendent, or even the direet- 
ors, the corporation is not bound thereby, and is not liable for 
the negligent or wrongful acts of the persons employed in such 
business, unless the transaction was previously authorized, or 
subsequently ratified by the corporation. Without such an- 
thority or ratification, the persons thus employed are not the 
agents or employees of the corporation. As the immediate or 
direct act of the officer or agent, in such case, ean not bind the 
corporation, his mere knowledge of, and acquiescence in the 
prosecution of such business, are not tantamount to a ratifica- 
tion by the corporation. Considering the difference between 
the principles which govern the liability of the company for 
the tortious acts of its agents committed in the course of their 
authorized employment, and its liability for the tortious acts of 
persons employed in the conduct and prosecution of a business 
undertaken on behalf of the corporation by its agents, beyond 
the range of their employment, and prohibited by the laws of 
its creation, the previous authority or subsequent ratification, 
in order to bind the corporation, must be in corporate capacity. 

A corporation is an artificial body, a distinct person, in legal 
contemplation, from the stockholders, in which the corporate 
property is vested. Its will is usually or ordinarily expressed 
at a meeting of the corporators. Its officers are its agents, and 
not the agents of the stockholders. In this sense, previous au- 
thority, to bind the corporation by the act of an officer or agent 
transcending its powers and unconnected with its authorized 
business and purposes, must be the result of corporate action, 
as contradistinguished from the individual action of the stock- 
holders or officers. Subsequent ratification results, when a 
knowledge of the business being thus conducted, and of the 
reception and retention of its fruits and benefits, is brought 
home to the corporators, at a time, and under circumstances 
which require them to elect to repudiate or be bound, and they 
fail to disavow the act; in other words, any facts, which would 
be a ratification of the unauthorized acts of an agent by a prin- 
cipal who is a natural person. 

An application of these principles will probably be a sufti- 
cient guide on another trial. 

teversed ahd remanded. 
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Melton v. Andrews. 
Bill in Equity for Assignment of Dower. 


1. Widow's statutory quarantine.—The widow’s statutory quarantine, 
or right to retain possession, free of rent, until dower is assigned to her 
(Code, § 2238), is confined to the dwelling-house in which her husband 
most usually resided next before his death, with the offices and buildings 
appurtenant thereto, and the plantation connected therewith. 

2. Dower in lands aliened by husband, or sold under execution against 
him.—When dower is claimed in lands which were aliened by the hus- 
band in his life-time, or sold under execution against him, and the pur- 
chaser has erected valuable improvements, the widow is entitled to a 
money decree for the interest on one-third of the value of the land at the 
time of the alienation, to be paid to her annually during her life (Code, 
§ 2249) ; and a lien on the lands should be declared in her favor, for the 
payment of this sum as specified. 


Aprrat from the Chancery Court of Elmore. 

Heard before the Hon. N. 8S. Granam. 

The bill in this case was filed on the 16th August, 1883, by 
Mrs. Mary Andrews, the widow of Henry Andrews, deceased, 
against Mrs. Susan A. Melton and Dallas Melton; and sought 
an allotment of dower in a certain tract of land, containing 142 
acres, which was described as “the south-east quarter of section 
twenty-two (22), township twenty (20), range twenty-one (21), 
except a narrow strip one hundred yards wide,” with rents from 
the death of her husband. Said Henry Adams died in Febrn- 
ary, 1882. The lands in which dower was claimed had been 
sold under execution against him, in February, 1876, W. P. 
Geddes becoming the purchaser; and he having afterwards 
sold and conveyed to Eugene Andrews and H. T. Andrews, 
the land was redeemed from them by Mrs. Melton, as a judg- 
ment creditor of said Henry Andrews. The original bill asked 
an assignment of dower by metes and bounds; but, the de- 
fendants having answered, alleging the erection of valuable 
improvements by them, the prayer of the bill was amended, by 
asking a money decree for the interest on one-third of the value 
of the land, with one-third of the rents from the death of her 
husband. The cause being submitted for decree on bill and 
answer, the chancellor ordered a reference to the register, to 
ascertain the value of the lands at the time of the sale under 
execution, the value of the improvements afterwards erected 
thereon, and the rental value from the death of the husband. 
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The register reported that the value of the land, at the time of 
the sale under execution, was $2.50 per acre ; that the improve- 
ments erected by the defendants were worth $304.37; that the 
rental value of the land, from the death of said Andrews to 
the 9th April, 1884, amounted tu $82.30; and that the annual 
interest on one-third the value of the land was $9.45. The 
report was confirmed, without objection; and the chancellor 
then rendered a final decree for the complainant, for $9.45 each 
year (unless the parties agreed on a sum in gross), for which a 
lien on the land was declared, and a money decree for said sum 
of $82.30. The defendants appeal from ths decree, and here 
assign it as error. 


Warts & Son, for appellant. 


STONE, C. J.—This ease is unaffected by section 2238 of 
the Code of 1876. The lands in which dower is demanded, 
were not in possession of demandant’s husband at the time of 
his death, nor for several years before. They were not his 
dwelling-place, nor a plantation connected therewith. It fol- 
lows, that Mrs. Audrews was not entitled to the possession 
until her dower was assigned her.—Ogbourne v. Ogbourne, 
60 Ala. 616. 

Section 2249 of the Code determines the quantum of in- 
terest the demandant is entitled to—namely, the interest on 
one-third of the value of the land at the time of the alienation, 
to be paid to her annually during her life. The register re- 
ported annual interest on one-third of the value to be nine 
45-100 dollars; and his report was confirmed without exception. 
That sum (89.45) was due to the demandant on the first day of 
January, 1883, and a like sum on the first day of January, 
1884, each to bear interest until paid. The same sum will be 
due complainant on the first day of January in each succeed- 
ing year, during her lifetime; and a lien is declared on the 
lands—the south-east quarter of section 22, township 20, range 
21, in Elmore county, less the Strip one hundred yards wide— 
to secure the full performance of this decree. See Wood v. 
Morgan, 56 Ala. 397; Steele v. Brown, 70 Ala. 235. 

The decree of the chancellor is reversed, and here remanded, 
as declared above. Let the costs of the court below be equally 
divided between complainant and defendants, and the costs of 
the appeal be paid by appellee. 
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Terrell & Vincent v. Hurst, Miller & Co. 
Action on Promissory Note, by Payees against Makers. 


1. Waiver of exemption of personalty.—A stipulation in a promissory 
note, in these words, ‘‘As to the debt evidenced by this note, the maker 
and indorser each hereby waives all benefit of the homestead exemption 
laws on both real and personal property,’’ though inoperative as a 
waiver of the right of homestead exemption (Code, §§ 2846-48), is 
effectual as a waiver of the right of exemption in and to all personal 
property. 

2. Same ; by partner, in partnership name.—The note containing such 
waiver being signed by one partner in the partnership name, without 
authority from his co-partner, the waiver is valid and effectual against 
him and his individual property, though it does not bind his co-partner. 


Aprear from the Cireuit Court of Talladega. 

Tried before the Hon. Leroy F. Box. 

This action was brought by Hurst, Miller & Co., suing as 
partners, against William S. Terrell and Wilbourne Vincent, as 
late partners doing business under the name of Terrell & Vin- 
cent; and was founded on three promissory notes, each of 
which was executed in the name of Terrell & Vincent, payable 
to the order of Hurst, Miller & Co., “at office of Isbell & Co., 
Talladega,” and each contained a stipulation in these words: 
“The maker and indorser each hereby waives all benefit of the 
homestead exemption laws on both real and personal property, 
as to the debt evidenced by this note.” On the trial, as the bill 
of exceptions shows, the defendant Terrell, being examined as 
a witness for the defendants, testified, “ that he signed the name 
of Terrell & Vincent to said notes; that he did not consult his 
partner (Vincent) about signing said notes, and had no au- 
thority from him, express or implied, to sign any note waiving 
said Vincent’s personal and individual exemptions, and did not 
intend to waive any such exemptions in signing said notes; that 
there was nothing in his contract of partnership with said Vin- 
cent, which authorized him to make such a waiver for him; 
and that he signed said notes in the firm name, not by any ex- 
press authority, but simply under the authority which he sup- 
posed he had as a member of the firm, in matters affecting the 
firm, and within the scope of the partnership, and without in- 
tending to make any personal waiver. Defendants’ counsel 
then asked witness to state, whether or not he intended or 
agreed, in signing said notes, to waive his own individual ex- 
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emptions. The plaintiffs objected to this question, and the 
court sustained the objection ; to which the defendants excepted. 
The defendants then offered to show that said Terrell, when he 
signed the firm name to said notes, only intended and under- 
stood that the waiver clause should apply to the partnership 
effects, and should not extend to the personal and individual 
exemptions of the members of the firm. On objections by the 
plaintiffs, the court refused to allow this evidence, and the de- 
fendants excepted, jointly and severally.” 

On this evidence, * the court charged the jury, ex mero motu, 
that the waiver clause in the notes sued on was a good contract 
of waiver as to personal property ; and if said W. S. Terrell, 
a member of the firm of Terrell & Vincent, signed said notes 
in the firm name, the notes would be a binding ob'igation on 
the firm, but the waiver clause would be good only against said 
Terrell individually ; that if Terrell signed said notes in the 
firm naine, such execution would operate to waive his individual 
exemptions of personal property. To this charge the defend- 
ants excepted, jointly and severally ;” and they now assign it 
as error, together with the exclusion of the evidence offered 
and rejected. 


Bowpen & Knox, for appellants. 
Crem. Browne, contra. 


SOMERVILLE, J.—The right of exemption to personal 
property, in this State, may be waived, by clearly expressing 
such intention of waiver in any instrument of writing, inelud- 
ing a bill of exchange, promissory note, or other contract. 
But, when such waiver relates to a homestead, or exemption in 
realty, it is required to be made by a separate instrument in 
writing, and must be signed by both husband and wife, and at- 
tested by at least one witness. —Const. 1875, Art. X,§ 7; Code, 
1876, $$ 2846-2848. 

The words, which are claimed in the present case to operate 
as a waiver of exemption to personal property, are incorporated 
in a promissory note, and are as follows: ‘ The maker and in- 
dorser each hereby waive all benetit of the homestead exemption 
laws on both veal and personal property, as to the debt evi- 
denced by this note.” There is no contention that this waiver 
affects any homestead right or claim of exemption in real estate 
whatever. Itis manifestly defective, in several particulars, for 
this purpose. It is only contended that it is valid as a waiver 
of any right of exemption to personalty. 

The failure of the instrument to affect any interest in realty, 
does not vitiate its validity so far as concerns persunalty. It 
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may be void entirely for the former purpose, and perfectly 
valid for the latter. This was decided in Veely v. Henry (68 

Ala. 261), where this court said: “ There is no rule of con- 
struction of written instruments, of mere general application, 
or more beneficial in giving effect to the intention of the par- 
ties, than that it shall, if possible, be so interpreted ut res magis 
valeat quam pereat ; and where a contract can not operate in 
the precise manner, or to the full extent intended by the par- 
ties, it shall, nevertheless, be made as far as possible to effectu- 
ate that intention.” 

The contract in question must, in our opinion, be construed 
as evincing a clear intention to waive all right of exemption to 
personal property, = it be abortive as an attempt to 
affect any rights in realty. The word “homestead” must be 
restricted as an adjective qualification having reference only to 
realty, and must be deemed surplusage as applied to exemption 
laws affecting personal property. The language used may be 
inaceurate, and the grammar false ; but this is never permitted 
to defeat an intention which ean be clearly ascertained by a fair 
and reasonable construction of the contract. 

The exemption waiver under consideration could only oper- 
ate against Terrell, and not against his partner, V incent, be- 
cause he was without authority to bind Vincent as to such a 
matter. Partnerships, as such, are not entitled to any rights of 
exemption as against partnership creditors ; nor are the indi- 
vidual partners so entitled, in firm property taken under legal 
process for partnership debts.—G@iovanni v. First National 
Bank, 55 Ala. 305. The statute, too, make partnership con- 
tracts .” woe several as well as joint.—//all v. Green 
& Co., 69 Ala. 368; Code, 1876, § 2004. The waiver was, 
toes ta good as against the individual personalty of Terrell, 
and the court did not err in so construing the contract as evi- 
denced by the several notes which are the foundation of the 
suit. 

Judgment affirmed. 


East Tenn., Va. & Ga. Railroad Co. v. 
Hughes. 


Mandamus from Circuit Court to Justice of the Peace. 


1. Codifying statutes ; reference to original statutes.—When, in codify- 
ing statutes, doubt or ambiguity i is created, as to the construction of any 
particular provision, the courts will refer to the original statutes and their 
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history ; and will give effect to the provision as originally framed, not- 
withstanding a change in its phraseology or relative location, unless a 
clear intention is manifested to change thereby its construction and 
operation. 

2. Appeal to jury, from justice’s judgment.—The statute which gives 
an appeal to a jury, from a judgment rendered by a justice of the peace 
(Code, § 3619), is not confined to actions for the recovery of specific prop- 
erty (§ 3618), but applies also to actions founded on contracts and actions 
for the recovery of damages. 


Avrrat from the Circuit Court of Calhoun. 

Tried before the Hon. Leroy F. Box. 

This was an application by the appellant, “a corporation 
created by the laws of Tennessee,” for a mandamus to D. L. 
Woolf, a justice of the peace for said county, and R. F. Hughes, 
plaintiff in an action instituted in said justice’s court, or other 
appropriate writ, to set aside a judgment in that action in favor 
of said Hughes, rendered on the verdict of a jury, and to enforce 
a former judgment i in favor of the defendant (said railroad cor- 
poration), rendered by the justice of the peace himself. The 
petition alleged, that said action was brought by said Hughes, 
on the 6th November, 1883, “for the recovery of $28 56, al- 
leged to be due to him by petitioner ;” that the defendant ap- 
peared, and defended the action ; that the justice, on the hear- 
ing of the cause, rendered judgment for the defendant, but 
afterwards, on the 14th November, 1883, without authority of 
law, granted the plaintiff an appeal to a jury; and that the 
jury, on the 26th November, 1883, returned a verdict for the 
plaintiff, for $26.80 damages. The petitioner insisted that there 
was no authority of law for an appeal to a jury in such cases, 
and therefore prayed a mandamus, or other appropriate writ, 
to set aside the second judgment, and to enforce the first. 
Hughes appeared, in answer to a rule n7s¢, and demurred to the 
petition ; and the judgment sustaining his demurrer is now as- 
signed as error. 


Bowpen & Knox, for the appellant. 
W. J. Brock, contra. 


CLOPTON, J.—Section 3619 of Code provides: ‘“ Any 
person, dissatisfied with the judgment of the justice, may, within 
five days thereafter, appeal to a jury, on giving bond in double 
the amount of the judgment and costs, conditioned for the pay- 
ment of the eventual condemnation money ; and such justice, 
his successors in office, or any justice of the peace in the county, 
may issue subpeenas for all witnesses that the parties in such 
appeal may desire.” It is insisted, on the part of appellant, 
that this section authorizes an appeal to a jury, from the judg- 
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ment of the justice, only in actions for the recovery of specific 
property, provided for in the next preceding section. 

When the effect of condensing, embodying and arranging 
statutes in a Code, is to create ambiguity or doubt as to their 
proper construction, the court will refer to, and consult the 
original acts, in connection with their history, and also of the 
sections proximate in arrangement, with which they are sup- 
posed to be correlative, in order to ascertain the legislative in- 
tent. Although a difference in phraseology and arrangement 
may be made by the codifiers, this does not necessarily work a 
change of construction. Unless the alteration of the original act 
is of such character as to manifest a clear intent to make a 
change in the construction and operation, effect will be abeas 
to the statute as rg framed by the General Assembly. 
Steele v. State, 61 Ala. 2 ; Landford vy. Dunklin, 71 Ala. 594. 

Section 3619 is a wt ooh Be copy of the first section of “ An 
act to establish jury trials in justices’ courts,” = Feb- 
ruary 5th, 1858. The other provisions of the act, which regu- 
late proceedings in case of an appeal, are embodied in sections 
from 3620 to 3626, inclusive. At the time of the passage of 
the act, justices of the peace had jurisdiction of actions founded 
on contracts, express or implied, actions for the recovery of 
damages merely, and actions for the recovery of specific prop- 
erty. Having reference to the entire jurisdiction possessed by 
justices, the act to establish jury trials in justices’ courts was 
enacted. It is a separate and general statute, and is not, by its 
terms, or by implication, restricted to any particular class of 
actions. We can conceive no sufficient reason, why an appeal 
toa jury should be allowed in actions for the recovery of 
specitic property, and withheld in actions founded on contracts, 
or for the recovery of damages merely. 

The phraseology of the original statute is broad and compre- 
hensive—applicable alike to any and all actions within the cog- 
nizance of justices of the peace, other than special proceedings, 
where provisions are otherwise made. There is no room for 
interpretation. The clear legislative intent was, by the origi- 
nal act, to grant the appeal to a jury, from the judgment of the 
justice, in any of the actions of which he, at that time, had ju- 
risdiction. The arrangement of the sections in the Code is not 
ivappropriate. All the sections of the chapter, preceding sec- 
tion 3618, provide the manner of bringing, the venue, and the 
subsequent proceedings, in all three classes of actions ; as well 
for the recovery of specific property, as for the recovery of 
damages merely, and those founded on contracts. Section 3618 
merely declares the kind of judgment that shall be rendered in 
an action for the recovery of specific property ; and then follow 


the provisions for an appeal to a jury. The arrangement does 
VoL. LXXVI. 








ro © SUS 


cr 


ay 








1884. ] OF ALABAMA. 593 


| Brunson v. Morgan. | 


not show a legislative intent to change the construction, so as to 
restrict the operation of section 3619 to the judgment in an 
action for the recovery of specitie property. 

The appeal to a jury was properly allowed by the justice of 
the peace. 


Affirmed. 


Brunson v. Morgan. 
Statutory Action in nature of Ljectment. 


l. Real estate helonging to partnersh ip.—When real estate is conveyed 
to a partnership by name, the legal title does not vest in the partnership, 
but in the several partners as tenants in common; though a court of 
equity will treat such lands, when purchased with partnership effects, 
and needed for partnership purposes, as personalty. 

- 4 Conveyance of lands by partne rship.—aA conveyance of lands exe- 
cuted by one partner, in the partnership name, conveys only his undi- 
vided interest therein; and the subsequent assent of the other partners, 
verbally given, does not devest the legal title out of them. 


Apprat from the Circuit Court of Coffee. 

Tried before the Hon. H. D. Crayton. 

This action was brought by Mrs. Sallie Morgan, a married 
woman, against Matthew Brunson, to recover a tract of land 
particularly described in the complaint, with damages for its 
detention. The defendant pleaded not guilty, and a special 
plea, which averred that, at the time of the execution of the 
deed under which plaintiff claimed, he was in the adverse pos- 
session of the land under claim of title, and therefore her deed 
was void. The cause was tried on issue joined on both of these 
pleas. Qn the trial, as the bill of exceptions states, “ the plain- 
tiff introduced evidence tending to show that, before defendant 
entered upon said lands, the mercantile firm of Soudenmeier & 
Co., which was composed of M. G. Stoudenmeier, J. E. P. 
Flournoy, and C. 8. Lee, executed a deed for said lands to Si- 
las Brunson; the execution of which was proved,” and which 
was produced. This deed was dated the 10th November, 1881, 
and was signed by the firm name of Stoudenmeier & Co.; and 
it purported to convey to said Brunson “all the right, title and 
interest which we [grantors] acquired as transferrees of a mort- 
gage executed on the above land by said Silas Brunson” and 
others “to M. H. Amerine, trustee for Gary & Hudson, on 24th 
April, 1871.” Appended to said deed was a certificate of ac- 
knowledgment by M. G. Stoudenmeier, of its execution by 
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the grantors on the day of its date, made by and before a jus- 
tice of the peace on the 12th November, 1851; and a similar 
certiticate of acknowledgment by J. E. P. Flournoy, “a mem- 
ber of said firm whose name is signed to the foregoing convey- 
ance, that, being informed of the contents of the conveyance, 
he executed the same voluntarily, in the name of the firm, on 
the day the same bears date; this last certificate being dated 
September 30th, 1884. * The evidence further tended to show,” 
as the bill of exceptions states, * that said deed was executed by 
said M. G. Stoudenmeier; that said firm, at the time he exe- 
cuted said deed, had ceased to do business, althongh there was 
some property being held by them in the firm name, but there 
had been no dissolution of said firm; that he mentioned the 
matter, after said deed was executed, to said C. 8S. Lee, also 
a member of said firm, who acquiesced in what he had done in 
making said deed.” The plaintiff also introduced as evidence a 
conveyance of said lands to her by Silas Brunson, which is stated 
to have been executed before the commencement of this suit. 
“This being all the evidence necessary to be set out, the court 
charged the jury, among other things, that the deed set out, 
which was executed by M. G. Stoudenmeier for said firm of 
Stoudenmeier & Co., acquiesced in by said Lee, and acknowl- 
edged by said Flournoy, passed the title of all the members of 
said firm to said lands, provided they, on being informed 
thereof, acquiesced therein.” The defendant excepted to this 
charge, and he here assigns it as error. 


J. D. Garpner, and W. D. Roserrs, for appellant. 
W. D. Woon, and M. N. Caruisir, contra. 


STONE, C. J.-—The deed to Stoudenmeier & Co. vested the 
legal title in the several members of the firm as tenants in 
common, and not in the name of the partnership as such. — Its 
legal effect was the same as if the deed had been made to the 
three partners in their individual names. Each partner became 
seized of an undivided third part of the land, subject, so far 
as the powers of a court of law can be-exerted, to all the inci- 
dents of real estate held in common.—Code of 1876, § 2191. 
In equity, a different rule prevails. If lands are purchased 
with partnership effects, and are needed for the payment of 
partnership debts, or to equalize the interests of the several 
partners, equity will convert them into personalty, with all the 
incidents of personal property. -—Expy v. Comer, ante, p. 501, 
and authorities cited ; Caldwell v. Parmer, 56 Als. 405 ; Lang 
v. Waring, 25 Ala. 625; Parsons on Part. 571- 

According to the undisputed facts in this case, the firm of 
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Stondenmeier & Co. consisted of three partners. Stoudenmeier 
alone executed the deed, employing the firm name, and he 
alone acknowledged its execution. The names of the other 
artners no where appear in the conveyance. This conveyed 
the legal title to only Stoudenmeier’s undivided third interest 
in the lands, and left the remaining two-thirds in the other two 
partners, to be devested by a suit in equity, if a proper case can 
be made. The fact that the other partners afterwards assented 
to the sale, by oral agreement, did not devest the legal title out 
of them. The authority to convey lands for another, even if 
the deed purported to convey the title of the other partners by 
name, must be in writing.—Code of 1876, $ 2121. The Cir- 
eunit Court erred in holding that the deed, exeented as above 
set forth, conveyed the title of each member of the firm. 
Reversed and remanded. 


Enzor & MeNeill v. Hurt. 
Conte sted Claim of Wage & as Erempt Personal Property. 


1. Exe iption of pe rsonal prope rty.—aA resident debtor being entitled 
to claim, as exempt, personal property to the amount of one thousand 
dollars, to be selected by him (Code, § 2820), and the wages of laborers, 
to the amount of twenty-five dollars per month, being also exempted 
from garnishment for debt (§ 2823) ; the debtor may claim a balance due 
him as wages or salary, over and above the twenty-five dollars per 
month, as part of the one thousand dollars of personal property to which 
he is entitled. 


Aprrat from the Cireuit Court of Pike. 

Tried before the Hon. Joun P. Hussarn. 

The appellants in this case, having recovered a judgment 
against J. D. Hurt, sued out a garnishment on it, and sum- 
moned the Mobile and Girard Railroad Com pany as the debtor 
of said Hurt. The garnishee appeared, and answered, stating 
that said Hurt was in its employment as a night watchman, at 
a salary of $1.35 per day, payable on the 15th day of each 
month; and that the company owed him about $125 as wages 
past due. The defendant thereupon filed his claim of exemp- 
tion, verified by affidavit, and accompanied by a schedule of 
articles of personal property, the aggregate value of which was 
$400; and he selected and claimed the balance due him as 
wages, in excess of $25 per month, as a part of the $1,000 of 
personal property to which he was entitled. This claim we 
contested by the plaintiffs. On the trial of the contest, as the 
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bill of exceptions states, “it was admitted by the plaintiffs that 
said defendant did not own personal property to the amount of 
$1,000, including the wages now due from said garnishee ;” 
and it is further stated, “that the only point in the case is, 
whether he is entitled to have all his wages exempted, or 
enough thereof to make all his personal property amount to 
$1,000.” The court sustained the claim of exemption, and in- 
structed the jury to find for the defendant. The plaintiffs ex- 
cepted to this charge and ruling, and they here assign it as 
error. 


N. W. Grirrix, for appellant. 
P. O. Harrver, contra. 


SOMERVILLE, J.—The statute provides, that “ the wages, 
salaries or compensation, of laborers and employees for personal 
service, not exceeding twenty-tive dollars per month, shall be 
free from garnishment for debt..”.—Code, 1876, § 2823. This 
is aspecial exemption of property from legal process, intended 
to be secured only to residents of this State, and is declared to 
be in addition to the exemption of the homestead, and the 
personal property to the amount of one thousand dollars, whieh 
is authorized by section 2820 of the Code to be selected by 
such resident owner. 

The question presented for decision in the present case is, 
whether the debtor, after he has been allowed an exemption of 
his wages to the amount of twenty-five dollars due him by the 
garnishee, to which he is clearly entitled under the provisions 
of section 2825 of the Code, can lawfuily claim any balance, 
over and above said sum of twenty-five dollars, due for wages 
from the same garnishee, provided he selects and claims the 
same as personal property, under section 2820, the whole 
amount selected by him not exceeding one thousand dollars. 
The amount of wages here claimed by the appellee is about 
one hundred and twenty-tive dollars, which the answer of the 
garnishee shows to be due, as a balance over and above the 
monthly exemption of twenty-five dollars; and this is claimed 
under section 2820, which declares, that “the personal property 
of any resident of the State, to the amount of one thousand 
dollars, to be selected by such resident, . . . shall be ex- 
empted from levy and sale under execution, or other process 
for the collection of debts,” contracted after the time the 
statute was enacted.—Code, 1876, § 2820; Const. 1875, Art. 
a 5 3. 

It is our opinion, that the appellee was entitled to the exemp- 
tion claimed, and that it was, therefore, properly allowed by 
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the court. The statute manifestly allows the debtor an exemp- 
tion of one thousand dollars worth of personal property, 7m 
addition to the special exemption of twenty-five dollars of 
wages each month.—Code, § 2823. He is invested with the 
largest latitude of discretion in making a selection of this prop- 
erty, his right to do so, in faet, being quite absolute and un- 
qualitied. The case, then, resolves itself into the simple in- 
quiry, as to whether or not the phrase “ personal property,” as 
used in the constitution and in the statute, can be construed to 
embrace choses in action, and this has been many times cecided 
in the affirmative by this court. In W7//éamson v. Harris, 57 
Ala. 40, it was said, that the phrase was used “in its broadest 
and largest sense,” and ineluded money in the hands of a gar- 
nishee. In Darden v. Reese, 62 Ala. 311, it was construed to 
embrace promissory notes belonging to a decedent, which the 
widow was allowed to sclect under a statute exempting personal 
property not exceeding in value a thousand dollars; the court 
observing, that there was “no indication of a purpose to con- 
tine her to any kind or species of personal property.” And in 
Borden v. Bradshaw, 68 Ala, 362, it was held to include a 
chose in action for damages resulting from negligence in the 
conduct of a‘ferry. We have often decided, that our exemp- 
tion laws, being founded in a spirit of humanity and benevo- 
lence, were to be liberally construed ; and such a rule of con- 
struction necessarily induces us to attach to the phrase “ per- 
sonal property,” as used in those laws, a comprehensive signifi- 
cation. It was, in our judgment, intended to embrace every- 
thing which is the subject of ownership, not being realty, or 
an interest in realty. The words are declared by the Code to 
include * money, goods, chattels, things in action, and evidence 
of debt, deeds and conveyances.”—Code, 1876, $§ 1-2. This 
seems conclusive of the whole case. 

The rulings of the court are free from error, and the judg- 
ment is affirmed. 


Washburn v. Gardner’s Adm’r. 
Statutory Action in nature of Ejectment. 


1. Conveyance by hushand to wife.—Under the former decisions of this 
court, a conveyance of lands by the husband to his wife directly, without 
the intervention of a third person as trustee, conveys to her only an equi- 
table estate; the legal title remaining in the husband, and on his death 
descending to his heirs. But, as to the power of the wife to charge such 
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lands as an equitable estate, the court adds: ‘* We do not hold ourselves 

concluded from re-examining the principle asserted in the seventh head- 


note of Goodlett v. Hansell (66 Ala. 151), should the question again come 
before us.’’ 


Apprat from the Circuit Court of C hilton. 

Tried before the Hon. Jas. E. Cops. 

This action was brought by S. W. John, as the administrator 
of the estate of Mrs. Harriet Gardner, deceased, against B. VY, 
Washburn, to recover the possession of a tract of land partien- 
larly deseribed in the complaint, with damages for its deten- 
tion; and was commenced on the 30th July, 1883. The cause 
was tried on issue joined on the plea of not guilty. Mrs. 
Gardner, plaintiff's intestate, died on the 16th August, 1880, 
and was the surviving widow of James C. Gardner, who died 
on the 30th June, 1880. The land was conveyed by said James 
C. Gardner to his said wife, by deed dated August 30th, 1877, 
which recited as its consideration his indebtedness to her, to 
the amount of $1,530, for moneys belonging to her separate 
estate which he had received and used. The defendant ob- 
jected to the admission of this deed as evidence, when offered 
by the plaintiff, and he excepted to its admission. *‘ The 
plaintiff proved, also, that his intestate lived on said lands, 
from the time said deed was delivered to her, until her death; 
and that he, as her administrator, then took possession of said 
lands, and held the possession thereof until about February 
Ist, 1881, when defendant took possession by force and arms, 
and held the same to the day of trial.” The defendant intro- 
duced evidence * tending to show that said James C. Gardner, 
by his last will and testament, which was duly admitted to 
probate in said county, devised other lands to plaintiff's said 
intestate, and bequeathed to her certain personal property ; 
that she took pos session of the property, real and person: il, so 
devised and bequeathed to her, and she and her administrator, 
or those holding through her or him, have retained the posses- 
sion of such property ever since; that said Gardner also 
devised to other persons, his children by a former marriage, 
the lands now sued for; and that he, said defendant, was when 
this suit was begun, and is now, holding said lands under said 
devisees.” On this evidence, the court charged the jury, at 
the request of the plaintiff, that they must find for the plain- 
tiff, if they believed the evidence. The defendant excepted to 
this charge, and he now assigns it as error, together with the 
admission of the deed as evidence, and certain rulings on the 


pleadings. 


Troy & Tompkins, for appellant, cited MeMillan v. Pea- 
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cock, 57 Ala. 127; lelmetag v. Frank, 61 Ala. 67; and Good- 
lett v. Hansell, 66 Ala. 151. 


S. W. Jonny, and W. A. Cottier, contra. 


ST( INE, C. J.—In Powe v. MeLeod ct C., at the present 
term (ante, p, 418), a principle was declared, which is fatal to 
the right of recovery in this action. We ruled, that a deed to 
lands, made directly from husband to wife, did not clothe 
her with a legal title, either during the husband’s life, or after 
his death. In this we only followed one of the principles de- 
elared in MeMilan v. Peacock, 57 Ala. 127; LHelmetag v. 
Frank, 61 Ala. OT, and Goodl tt v. Tlanse //, 66 Ala. 151. 

A second principle declared in the last three cases above is, 
that property thus conveyed becomes the equitable separate 
estate of the wife, which she can fasten a charge upon by any 
promise, or contract of hers to pay money; in other words, 
that it has all the incidents of property secured to her sole, 
separate, or exclusive use. If this were an open question in 
this court, we think much might be said against its correct- 
ness. We do not gainsay the fact, that property conveyed by 
a husband directly to his wife fails to vest the legal title in her. 
It does not devest the legal title out of the husband. The 
problem is, what is the s¢atus of property thus conveyed and 
held 4 The conveyance is inoperative at law ; and does it not 
follow, that in any relief which a law court can administer, 
the property is that of the husband, unaffected by his abortive 
attempt to devest the title out of himself? And has the wife 
any interest in, or right to the property, other than the equi- 
table right to invoke the powers of the Chancery Court to 
perfect that which the husband, by force of the relation he 
sustained to his wife, was incompetent to do? And is this 
mere equitable right of the wife the equivalent of an estate 
secured to her sole and separate use? Possibly, this has be- 
come a rule of property, which it would be unwise to disturb. 
In that event, the proper remedy would be with the legislature ; 
not with us. We do not, however, hold ourselves concluded 
from re-examining the principle asserted in the seventh head- 
note of Govdlett v. Hansell, supra, should the question come 
again before us. / 

Without intending to decide the question second above 
mooted, we are satistied that neither Mrs. Gardner, nor her per- 
sonal representative, was clothed with the legal title to the 
land sued for. 

Reversed and remanded. 


Cropton, J., not sitting. 
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Watson v. Manceill. 
Statutory Action in nature of ijectment. 


1. Possession of part of tract of land, under claim to entire tract.—Actual 
occupancy of a part of a tract of land, under claim and color of title to 
the whole, is constructive possession of the entire tract, unless some 
other person is in adverse possession of another part. 

2. Alienation of homestead ; color of title.—A deed executed by hus- 
band and wife, purporting to convey the homestead, but without the 
necessary certificate of acknowledgment showing the wife’s voluntary 
assent and signature (Code, § 2822), is totally inoperative and inetlectual 
asa conveyance of title; but, possession being delivered and held under 
it, it may constitute color of title, and be admissible to show the extent 
of the grantee’s possession. 

3. Conveyance of lands adversely held.—A conveyance of land which is 
at the time in the possession of a prior grantee, holding under an instru- 
ment which, though invalid as a conveyance, is color of title, is inopera- 
tive and void as against such adverse holder. 


Arprat from the Cireuit Court of Covington. 

Tried before the Hon. Joun P. Hvssarn. 

This action was brought by W. H. Watson, against E. J. 
Mancill, to recover the possession of a tract of land containing 
forty acres, with damages for its detention; and was com- 
menced on the 4th August, 1883. Each of the parties claimed 
under a conveyance from James Gantt and wife; the plaintiff's 
deed being dated and acknowledged, in proper form, on the 
30th March, 1883, while the deed to the defendant was dated 
December 19th, 1882, attested by two witnesses, and acknowl- 
edged by both of the grantors as an ordinary conveyance ; and 
another certificate appended to it, as to the acknowledgment by 
the wife on examination apart from the husband, though in 
statutory form, was made and dated the 12th October, 1883. 
“ There was evidence,” the bill of exceptions states, “ tending 
to show that said Gantt, at the time of the execution of said 
deed to defendant, was a married man; that said deed was 
executed by him under duress; and that said forty acres was 
part of said Gantt’s homestead at the time. It was admitted 
by plaintiff that defendant, immediately after the execution of 
said deed to him in 1582, went into the actual adverse posses- 
sion of one acre of said forty, and claimed the forty as his own 
under said deed, and continued in such adverse possession from 
the date of his deed, and was in such adverse possession of 
said one acre at the date of said deed from Gantt and wife to 
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plaintiff ; and there was no evidence showing, or tending to 
show, that any one else than said defendant was in possession 
of any part of said forty acres of land; but the separate ac- 
knowledgment of said Gantt’s wife, to defendant’s said deed, 
was not made until after the execution of the deed to plaintiff. 
This being all the evidence, the court charged the jury in 
writing, on the request of the defendant, that they must find 
for the defendant, if they believed the evidence.” The plain- 
tiff excepted to this charge, and he here assigns it as error. 


Jno. D. Garpner, for appellant. 
Joun Gamsie, and W. D. Roserrs, contra. 


SOMERVILLE, J.—Where one is in actual occupancy of a 
part of a tract of land, and holding the entire tract under claim 
and color of title, he will be held to be in possession of the re- 
mainder, where there is no other r person in possession claiming 
in antagonism to him. The possession of the occupant, in such 

vases, is deemed to be co-extensive with the boundaries de- 

scribed in the deed.— Bohannon v. The State, 73 Ala. 47, 50 ; 
Farley v. Smith, 39 Ala. 38; Bell v. Denson, 56 Ala. 444 ; 
Trial of Title to Lands (Sedgw. & Wait), §$ 728, 763, 768. 

2. The defendant is shown to have been in actual oceupaney 
of one acre of the forty-acre tract in controversy, claiming the 
whole, “ a deed from Gantt and wife, bearing date Decem- 
ber 19th, 1882. Although this instrument may have been in- 

valid as a rn and totally ineffectual to convey any title, be- 
cause it was an attempted conveyance of the grantor’s home- 
stead, void for want of any certificate of acknowledgment, 
showing the voluntary assent and signature of the wife; yet it 
was manifestly admissible as color of title, and to ty the ex- 
tent of defendant’s possess v. Fowler, 72 Ala. 77; 
Allen v. Kellam, 69 Ala. 442; 2 Smith’s Lead. Cases, 563. 

3. The defendant is further shown to have been in adverse 
possession of the land sued for, claiming it as his own, at the 
time when Gantt and wife executed to the plaintiff the deed 
under which he claims title, which latter deed bears date March 
30th, 1883. This fact rendered the conveyance to the plaintiff 
absolutely void and inoperative against the defendant.—Jo/n- 
son v. Cook, 73 Ala. 537; Humes v. Bernstein, 72 Ala. 546, 
and cases cited. 

Under this state of facts, the court properly charged the jury, 
that, if they believed the evidence, they must find for the de- 
fendant, 
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McPherson v. Boykin. 


Application for Mandamus to County Treasurer. 


1. Costs in criminal cases, commenced in justice’s court; how paid, 
When acriminal prosecution, commenced before a justice of the peace, 
is removed into the Cireuit Court, by appeal or otherwise, the costs 
must be ‘‘ there taxed and collected like other costs’’ (Code, § 5038); 
but this provision d»es not make the fees of the justice payable out of 
the fund arising from fines and forfeitures (Jb. § 4461), as the fees of offi- 
cers of court are in certain cases. 


Appear from the Cireuit Court of Bullock. 

Tried before the Hon. H. D. Crayton. 

The appellant in this case, who was a justice of the peace in 
said county, filed his petition in said Circuit Court on the 17th 
April, 1883, addressed to the presiding judge, and duly verified 
by affidavit, asking a mandamus against F. E. Boykin, as 
county treasurer of said county, commanding and requiring 
him to pay two claims heid by the petitioner, which had been 
duly presented and registered, and which he insisted were pay- 
able out of the fund arising from fines and forfeitures. The 
petition alleged that the treasurer had moneys in his hands 
liable for the payment of said claims, and that all claims regis- 
tered prior to his had been paid. The claims, copies of which 
were made exhibits to his petition, were itemized accounts of 
the fees and costs due to the petitioner, as a justice of the 
peace, in criminal prosecutions commenced before him, and re- 
moved into the Cirenit Court. The Circuit Court sustained 
a demurrer to the petition, and its judgment is now assigned 
as error. 


Troy & Tompkins, for appellant. 
Gunter & BLAKEY, contra. 


CLOPTON, J.—By section 5038 of the Code it is pro- 
vided, that in all prosecutions before a justice of the peace, 
where the case is not taken to the Circuit or City Court, by 
appeal or otherwise, the fees for such services as may be ren- 
dered in the case must be taxed by him, and collected by 
execution, as in the cases tried in the County Court; and in all 
other cases, the fees must be certified by him to the court to 
which the proceedings are removed, and there taxed and col- 
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lected like other costs. It is insisted, that the operation of this 
section is to make the fees of justices of the peace, arising 
from criminal cases removed to the Cireuit Court, claims 
against the tine and forfeiture fund ander the provisions of 
section 4461. The latter section makes the fees only of 
officers of court payable, in certain cases, out of the fund 
arising from fines and forfeitures. A justice of the peace is 
not an officer of the Circuit Court, within the meaning of the 
statute, notwitlistanding a prosecution originally instituted be- 
fore him may be removed to that court. 

The provision in section 5038—* must be there taxed and 
collected like other costs ”—refers to the general statutory 
mode of taxing and collecting costs in criminal cases in the 
Circuit or City Court; that is, must be taxed as costs against 
the defendant on conviction (or against the prosecutor, or the 
foreman of the grand jury, as provided by the statute), and 
collected by execution. The costs in all criminal cases, in the 
Cireuit Court, are not payable from the fine and forfeiture 
fund. The fees of State witnesses, and of officers of court, in 
particular cases are, by section 4461, payable from this fund. 
The general intention expressed in section 5038 is incompati- 
ble with the particular intention expressed in section 4461. 
The construction contended for extends the general words, by 
the mode of taxing and collecting general costs in criminal 
eases, to special provisions for the payment of specified fees 
from a specifed fund. 


Affirmed. 


Ex parte Macdonald. 


Application tor Prohibition to Cireuit Court, in matter of 
Attachment and Garnishment Proceedings. 


1. State not included in general statutes. —As a general rule of statutory 
construction, without any express legislative declaration, general words 
ina statute do not apply to the State, nor affect its rights, unless an in- 
tention to the contrary appears. 

2. Attachment hy State, without bond or affidavit s constitutionality of 
law authorizing.—The statute authorizing suits to be brought in the name 
of the State, on the written direction of the governor to the attorney, 
“without giving bond or security, or causing atlidavit to be made, though 
the same may be required in actions between private citizens’? (Code, 
§ 2902), is not dispensing with ‘‘ due process of law,’’ nor violative of any 
constitutional provision, State or Federal. 
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This is an application by petition, by Gordon Macdonald, for 
a writ of prohibition, or other appropriate writ, directed to the 
Cirenit Court of Montgomery county, requiring that court to 
discharge and dismiss the petitioner, without answer, as gar- 
nishee in a certain suit therein pending, wherein the State of 
Alabama was plaintiff, and one Fred. Wolffe was defendant ; 
which suit was commenced by attachmeut, sued out in the name 
of the State, by the Attorney-General, on the written instrue- 
tions of the Governor, without any bond orsecurity being given, 
or statutory affidavit made, as required in ordinary attachment 
vases. The garnishee appeared in the Circuit Court, and moved 
to be dismissed without answer, on the ground that the attach- 
ment proceedings were void; and his motion being overruled 
and refused, he applies to this court for relief. 


J.S. Winrer, for the petitioner. 
Il. C. Tompkins, contra. 


SOMERVILLE, J.—The applieation is by a garnishee, for 
a writ of prohibition, to prevent the continued prosecution of 
certain attachment proceedings in the Cirenit Court of Mont- 
gomery county, instituted by the State of Alabama, against pe- 
titioner, as the debtor of one Wolffe. The attachment had 
been sued out by the State in its own name, without giving 
bond or security, or causing any affidavit to be made, under 
the provisions of section 2902 of the present Code, which reads 
as follows : 

*§ 2902. The State of Alabama may sue in its name, and 
is entitled to all the remedies provided for the enforcement of 
rights between individuals, without giving bond or security, or 
causing affidavit t be made, though the same may be required 
if the action were between private citizens ; and the direction 
in writing of the executive of the State to the attorney bring- 
ing the suit, is sufficient authority for bringing the suit.”—Code, 
1876, § 2902. 

It is contended that this section of the Code is unconstitu- 
tional, and that the judicial proceedings taken under it are 
therefore void. The argument is, that the legislature, in un- 
dertaking to except the State from the operation of the general 
law requiring a proper aftidavit to be made, and a bond with 
security to be given, before the issue of the writ, has violated 
that clause of the State, and also of the Federal Constitution, 
which prohibits any person from being deprived of his prop- 
erty “without due process of law.” In our opinion, this sug- 
gestion is without foree, and can not be sustained. 


It can scarcely be doubted, that the General Assembly pos- 
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sesses the constitutional power to authorize all creditors to sue 
out writs of attachment against their debtors, without requiring 
any aftidav it of cause, or any bond with security. The fact that 
such legislation would be wanting in justice, or in wisdom, and 
otherwise fraught with manifest evils, is no argument against 
the existence of the power to perpetrate it. The absence from 
the constitution of any prohibition of it, is conclusive as to the 
existence of the right.— Davis v. The State, 68 Ala. 58. The 
objection, then, reduces itself to the proposition, that the State 
must enter its own courts upon terms of perfect equality with 
its own citizens ; and that the phrase “ due process of law” ear- 
ries with it the essential idea, that the legislature can enact no 
law, under which benefits can be be claimed for the sovereign 
that are denied to the citizen. To state such a proposition is to 
refute it. The established doctrine is, that, in most cases, the 
general words of a statute do not include the State, or affect its 
rights, unless it be so specially declared, or unless it be other- 
wise made clear that such law was intended to inelude the State. 
Sedgwick Stat. & Const. Law, 337; Miller v. The State, 38 Ala. 
600. The State, for example, apart from any constitutional in- 
hibition on the subject, would not be liable to an ordinary suit, 
except by its own an usually expressed by statute.— Co- 
mer v. Bankhead, 70 Aa. 493: Railroad Co. v. Alabama, 101 
U.S. 832. Nor would the State be liable to any individual, 
for the negligence or misfeasance of its ofticers or agents (Gib- 
bons v. U.S. 8 Wall. 269); nor chargeable as garnishee of 
one of its officers, or of any other person to whom it might be 
indebted.— Drake on Attach. (6th Ed.), $ 516 a. So, statutes 
of limitation, which may be binding on all persons, are held 
not to bind the State, unless specially named.—JMiller v. The 
State, supra. And the property of the State is not liable to 
taxation, or subject to sale uncer execution, although included 
by the general terms of the law. 

We might add to these many other cases, where exemption 
from the operation of general statutes is declared to be a pre- 
rogative of the State, as a mere rule of construction, and with- 
out a legislative assertion of such special er: — The State 
v. Allen, 71 Ala. 543; Josselyn v. Stone, 28 Miss. 753; State 
v. Kinne, 41 N. H. 238. The rule is one of publie policy, and 
in recognition of the attribute or privilege of political sover- 
eignty which attaches to the government. It has never been 
supposed that a State is compelled, even in dealing with its own 
citizens, to enact precisely the same laws for every particular 
class, without regard to locality or occupation. Neither “due 
process of law,” nor the equal protection of the laws,” secured 
to every citizen, implies such an idea. If otherwise ‘free from 
objection, all that can be required a that laws be general in 
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their application to persons of a particular class or locality to 
which they apply. Their policy is the subject exclusively of 
legislative determination.--Cooley’s Const. Lim. (5th Ed.) 
482-83, [890*]. And even where certain classes of persons 
are clothed by the constitution with equality before the law, we 
have held that this would not prohibit the law-making power 
from the exercise of a reasonable discretion in the shaping of 
remedies, so as to adapt them to the inherent nature of the sub- 
ject-matter of legislation, in the infinitude of its constantly pro- 
gressive and changing variety.—//ome Protection Ins. Co. v. 
Richards & Sons, 74 Ala. 466. 

In view of these well settled principles, it can not be sup- 
posed, as we have before said, that there was any intention on 
the part of the framers of our constitution, Federal or State, to 
confine the State to precisely the same kind of remedies as are 
secured to their citizens, in asserting and defending legal rights 
as litigants in the courts. No such construction can be placed 
on the phrase “dune process of law,” or its synonym in mean- 
ing, “the law of the land,” asanciently used in Magna Charta. 
Due process of law, in a large and general sense, as said by 
Chancellor Kent, means “law in in its regular course of admin- 
istration, through courts of justice.’—2 Kent’s Com. (12th Ed.) 
12-13. It was detined by a learned New York judge to mean, 
“in the due course of legal proceedings, according to those 
rules and forms which have been established for the protection 
of private rights.” — Westervelt v. Gregg. 12 N. Y. 202. Judge 
Cooley says: ‘ Due process of law, in each particular ease, 
means such an exertion of the powers of government as the set- 
tled maxims of law permit and sanction, and under such safe- 
guards for the protection of individual rights as those maxims 
prescribe for the class of cases to which the one in question 
belongs.” —Cooley’s Const. Lim. (5th Ed.) 436, 357*. It is 
conceded on all hands, however, that no exact definition of the 
phrase under consideration can be attempted, which will be ap- 
plicable to all cases. Nearly a century of discussion and judicial 
construction in this country have suggested the wisdom of uni- 
formly pretermitting such an effort.— Rowan v. State (30 Wis. 
129), 11 Amer. Rep. 559 ; Zeigler v. S. & N. Ala. Railroad 
Co., 58 Ala. 594; Davis v. The State, 68 Ala. 58; Ex parte 
Wall, 107 U. 8. 265; 1 Bouv. Law Die. (15th Ed.) p. 571. 
In Davidson v. New Orleans (96 U.S. 97, 105), it is observed 
by Mr. Justice Miller, speaking for the court: “ It is not pos- 
sible to hold that a party has, without due process of law, been 
deprived of his property, when, as regards the issues affecting 
it, he has, by the law of the State, a fair trial in a court of 
justice, according to the modes of proceeding applicable to 
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such a case.’ —MeMillan v. Anderson, 95 U.S. 37; Ex parte 

Wall, 107 U. 8. 289-291. 

Tested by these approved definitions, and especially by the 
rule last declared, it is very clear to our minds, that the statute 
in question, exempting the State from making affidavit and 
giving a bond with approved security, such as is provided for 
by the general law for other litigants, is entirely free from con- 
stitutional objections, on the ground suggested. In McMillan 
vy. Anderson, (95 U.S. 37), it was argued, that a statute which 
required a party to give bond, as a condition precedent to en- 
joining the collection of certain taxes assessed against him, was 
not due proeess of law. To this suggestion the court said: “ It 
ean hardly be necessary to answer an argument which excludes 
from the definition of ‘due process ot law’ all that numerous 
elass of remedies which, by the rules of the court, or by legis- 
lative provisions, a party invoking the powers of a court of 
justice is required to give that security which is necessary to 
prevent its process from being used to work gross injustice to 
another.” We may add, that the power to impose such a con- 
dition carries with it the power to revoke it, or limit it to a 
prescribed class of cases. This does not differ from the power 
to exempt a certain class of cases from a general law on the 
subject. This class is here made to embrace all in which the 
citizen is contending with the sovereignty in her own courts, as 
a defendant in attachment proceedings. Such legislation is en- 
tirely compatible with the uniform theory of our laws, that the 
State will never refuse to indemnify her citizens for a legal 
wrong. 

The application must be denied. 


CLopron, J., not sitting. 
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ABUSIVE LANGUAGE. See Criwinat Law, 1, 2 
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ACCOMPLICES. See Criwinar Law, 14, 15. 
ACTION. 


1. Action to recover assets of decedent’s estate.—The legal title to the 
assets of a decedent’s estate vests in the personal representative, 
when appointed, and, as a general rule, he alone can maintain an 
action at law to recover them. Wood v. Cosby, 557. 

2. Action by sole legatee, as ‘‘person really interested.’’—A sole legatee, 
who is nominated as executor, but has not qualificd as such, can 
not maintain an action at law in his own name individually, as 
the person really interested (Code, § 2890), on a promissory note 
payable to his testator, when there is no proof of the non-exist- 
ence or payment of debts, or of facts authorizing the presumption 
of such non-existence or payment. Jb. 557. 

3. Action against foreign corporation; lies when.—The statutory provi- 
sions authorizing the service of process, in actions against cor- 
porations, on certain designated officers or agents, or, affidavit 
being made of their non-residence, on any white person in the 
employment of the corporation, or doing business for it (Code, §§ 
2934-5), do not authorize suits against foreign corporations, ex- 
cept on causes of action originating here, or on contracts entered 
into with reference to a subject-matter within this State.—Rail- 
road & Banking Co. v. Carr, 388. 

4. Same.—A passenger travelling on a railroad in Georgia, where he 
resided, between the cities of Macon, Georgia, and Eufaula, Ala- 
bama, can not maintain an action in the courts of Alabama, 
against the Georgia railroad company as a common carrier, for 
personal injuries sustained in Georgia. Jb. 388. 

5. Same.—Whether a railroad company, incorporated in Georgia, and 
extending its business into Alabama, can be here sued for a breach 
of contract to be performed partly in each State, is not decided. 
Ib. 388. 

6. Action on policy of life-insurance, against foreign corporation. 
Where a person domiciled in Alabama here obtained a _ policy of 
insurance on his own life from a corporation chartered in New 
York, but having an oflice and doing business here by an agent, 
through whom the policy was effected, and also had his domicile 
here at the time of his death; an executor appointed here may 
maintain an action on the policy in the courts of Alabama, not- 
withstanding the grant of administration also in New York. Life 
Assurance Society v. Vogel, 441. 
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ACTION—Continued. 


7. Action agqinst corporation, on contracts ultra vires, and for torts.—An 
action against a corporation, founded on a contract which is ultra 
vires, may be defeated on that ground; but this principle does not 
apply to an action er delicto, founded on_a tort committed by its 
othicers or agents in the performance of their duties. Railroad 
& Banking Co. v. Smith, 572. 

Same.—To render a corporation liable, in an action ex delicto, for 
damages caused or suffered from the negligence of its agents or 
servants in the performance of a contract which is ultra vires, it 
must be shown that the contract was its corporate act, and not the 
unauthorized act of its agents ;and this may be shown by proof of 
authority conferred by a prior corporate act, or by a subsequent 
ratification by a corporate act under circumstances which required 
an election to ratify or repudiate. Ih. 572. 

9. Action against corporation, and individual corporators ; discontinu- 
ance.—In an action commenced by attachment against three per- 
sons by name, who are described in the affidavit and writ as con- 
stituting a private corporation, and who are sonamed and described 
as defendants in the margin of the complaint ; while the con.plaint 
declares against the corporation, describing it as composed of the 
persons so named; going to trial on such complaint, without ob- 
jection, operates as a discontinuance of the action against the in- 
dividuals, and converts it into an action against the corporation as 
sole defendant. White vr. Nuptial Benefit Union, P52. 

10. Action on illegal contract.—The courts will not lend their aid to en- 
force an executory illegal contract; and if a contract has been 
executed which contravenes good morals or publie policy, the par- 
ties being in pari delicto, the courts will not interfere at the in- 
stance of either party with rights acquired by the other. Jb. 252. 

ll. Action against partnership, on contract of partner.—lft one partner 
borrows money, or purchases goods, on his own individual credit 
alone, the subsequent application of such money or goods to the 
uses of the partnership does not give the creditor an action against 
it. Guice v. Thornton, 466. 

12. Action for cutting and removing trees.—The owner of lands ean not 
maintain an action of trespass, or an action to recover the statu- 
tory penalty (Code, § 3551), against a purchaser under an execu- 
tory contract of sale, who, while in possession under the contract, 
and after notice by the plaintiff that the contract was rescinded 
because of his failure to comply with its stipulations, cut and re- 
moved trees from the land. Beatty v. Brown, 267. 

13. Action for use and occupation.—An action for the use and occupa- 
tion of land is purely personal, and is based upon the existence of 
a contract, express or implied; and it can not be maintained 
against a mere trespasser, nor against a person entering and hold- 
ing adversely to the plaintiff. Stringfellow v. Curry & Co., 394. 

14. Action by vendor on sale for cash ; whether case or assumpsit.—On a 

sale of cotton for cash on delivery, the seller carrying it to a ware- 

house for storage, and taking a warehouse receipt in the name of 
the purchaser, with the understanding that, on the return of the 
receipt, by which the value at the agreed price could be ascer- 
tained, the money would be at once paid; the refusal of the pur- 
chaser to pay prevents the consummation of the contract, and the 
seller may reclaim the cotton; and if he elects to reclaim it, or 
brings an action for damages founded on the fraud, he can not 
maintain an action ex contractu for the agreed price. Shines v. 
Steiner, 458. 


ADULTERY. See Criminat Law, 3. 
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ADVANCES TO MAKE CROP. 


1. 


4. 


As consideration of mortgage.—The secured debt being evidenced 


by a promissory note, which purports to have been given in con- 
sideration of ‘fan advance for the purpose of making a crop,’’ and 
which is proved to have been given for future statutory advances 
necessary for making a crop (Code, § 5286), the mortgage secures 
only such articles as are within the purview of the statute, not ex- 
ceeding the amount of the note. Marens v. Robinson, 550, 

What articles are within statute.—Whiskey and tobacco are not 
within the purview of the statute (Code, § 3286) creating a lien for 
advances to make acrop. Jb. 530. 

Landlord’s statutory lien for advances.—The landlord’s statutory 
lien, for advances made to his tenant (Code §§ 3467-70; Sess. Acts 
1878-9, p. 72), is much more comprehensive than the lien given to 
any other person making advances, and embraces ‘‘everything 
useful for the purposes enumerated, or tending to the substantial 
comfort and well-being of the tenant, his family, or persons em- 
ployed about the service ;’’ and this lien laps over from year to 
year, for any balance due, so long as the tenancy continues. 
Cockburn v. Watkins, 486. 

Aflidavit for attachment —When an attachment is sued out to en- 
iorce a landlord’s statutory lien for advances, it is not necessary 
that the ailidavit should specify the particular articles advanced, 
or set forth an itemized account; it is sufficient if it shows that 
the relation of landlord and tenant existed, that advances for the 
purposes specified were made, that a specified balance ,sremains 
unpaid, and that a statutory ground for suing out an attachment 
exists. Ib. 486. 


5. Conflicting liens of landlord and third pe rson.—The landlord’s lien 


on the crops raised by his tenant, for rent and advances (Code, § 
3367), is superior to that of a merchant who makes advances under 
a crop-lien contract (Jb. §§ 3286-7), and must prevail avhen prop- 
erly asserted; yet, if the merchant sues out an attachment to en- 
force his lien, and the landlord becomes surety for his tenant on a 
replevin bond, being thereby estopped from denying the liability 
of the property to the attachment, after judgment by default, he 
can not afterwards maintain an action against the plaintiff therein, 
as for a conversion of the crop with notice of his lien. Brown v. 
Hamil, 506, 


ADVERSE POSSESSION. 


» 


9 
wo. 


Conveyance of lands adversely held. —A conveyance of lands which 
are at the time in the actual occupancy ot a third person, claiming 
adversely to the grantor, though without color of title, is void as 
against such adverse holder; as where he holds and claims under 
a parol contract of sale, which is voidable. Sharp v. Robertson’s 
E.vrecutors, 344. 

Possession of part of tract of land, under claim to entire tract.—Ac- 
tual occupancy of part of a tract of land, into the possession cf 
which a party has entered under claim and color of title, draws to 
it constructive possession of the entire tract so claimed; but, 
where the instrument under which he entered and claims is inop- 
erative as a conveyance, by reason of vagueness and uncertainty 
in the description and boundaries of the tract, his possession 1s 
limited to the part actually occupied. L. & N. Railroad Co. v. 
Boykin, 560, 

Color of title, and adverse possession.—A conveyance which, though 
invalid, may operate as color of title, does not draw to it construe- 
tive possession, and does not, of itself, tend to prove adverse pos- 
session; though where there is title, or color of title, and no an- 
tagonistic possession is shown, actual possession of a part of the 
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ADVERSE POSSESSION—Continued. 


land will be regarded as possession of the entire tract within the 
boundaries specified. Childress v. Calloway, 128. 

4. Adverse possession invalidating conveyance.—Cutting and removing 
timber from wild lands, unfit for any other use, may amount to a 
possession, and, when done under color of title, may constitute a 
disseizin ; but cutting a small quantity of timber, on two occasions, 
at an interval of one year between the two, when the land is 
shown to be good for grazing and farming purposes, and suitable 
for a homestead, ‘‘is not an act so distinet, notorious and contin- 
uous ’’ as will invalidate a conveyance by the owner of the legal 
title. Jb. 128. 

5. Possession, actual and constructive.—When a person is in actual pos- 
session of a part of a tract of land, his possession does not extend 
by construction to the other portions, unless he holds under a 
deed, or other color of title to the whole, and there is no antago- 
nistic possession to any part. Clements v. Hays, 280. 

6. Same.—Actual occupancy of a part of a tract of land, under claim 
and color of title to the whole, is constructive possession of the 
entire tract, unless some other person is in adverse possession of 
another part. Watson v. Maneill, 600, 

7. Conve yance of lands adverse ly held.—A conveyance of land which is 
at the time in the possession of a prior grantee, holding under an 
instrument which, though invalid as a conveyance, is color of title, 
is inoperative and void as against such adverse holder. Ib. 600, 

AGENCY. 

1. Appointment of agent; duration of appointment, and liability of 
sureties for default—When an agent of a private corporation is 
appointed for a specified term, and gives bond for the faithful per- 
formance of his duties under his appointment, his sureties are not 
liable for defaults committed after the expiration of that term, and 
while he was acting under a re-appointment; but, where the ap- 
pointment is temporary and experimental, aright to revoke it being 
expressly reserved, and no term is specified for its duration, while 
the bond is conditioned for the faithful discharge of the duties of 
the otlice ‘‘ during the time he holds said appointment, and until 
he is relieved therefrom,’’ the liability of the sureties continues 
until the appointment is revoked, either expressly, or by the 
acceptance of a new appointment. M. & M. Railway Co. v. 
Brewer, 135, 

2. Appointment of agent by corporation; when implied.—The appoint- 
ment of an agent by or for a corporation, as by a natural person, 
may be implied from a confirmation of his acts, or an acceptance 
of his services without objection; and after such confirmation, or 
acceptance, the corporation can not evade payment for his services 
ry denying the validity of his appointment. Ala. Gr. So. Railroad 
Co. v. Hill, 303. 

3. Extent of agent’s authority.—Authority to do an act includes au- 
thority to do every thing necessary and usual to its aecomplish- 
ment; and authority to employ an agent or servant ineludes, in 
the absence of restrictive words, authority to make a complete 
contract, definite as to the amount of wages, as toall other terms. 
Tb. 303. 

4. Declarations of agent ; when admissible as evidence against princi- 
pal.—A depot-agent in the employment of a railroad company 
being notified by the superintendent to report for instructions to 
the assistant superintendent, and, on so reporting, being informed 
that the latter desired to transfer him to another station on the 
road; the transfer being made, and the depot-agent afterwards 
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AGENC Y—Continued. 


suing the railroad company for increased compensation, as promised 
by the assistant superintendent ; he/d, that the statements and de- 
clarations of the assistant superintendent, while negotiating for 
the transfer, and up to the completion of the contract, were com- 
petent evidence against the railroad company. Jb. 303. 

5. Age nis of pithlie officers s liability of principal for their acts or de- 
faults.—Publie officers are exempt from liability for the acts and 
defaults of persons employed under them to assist in the perform- 
ance of their official duties, both on considerations of public policy, 
and on the ground that such persons are acting, not as the private 
agents of their superiors, but as publie agents; and where the 
subordinates are acting, not under an official employment, but as 
the agents and servants of the officers individually in the discharge 
of their duties, the exemption from liability ceases, and the doc- 
trine of respondeat superior applies. Railroad & Banking Co. v. 
Lampl 4, $57. 

6. Contractor and ecarrivr of public mails; liability for acts and defaults 
of agents and sercvants.—The contractor for carrying the mails, and 
not the carrier employed by him, is the public agent, if such con- 
tract constitutes an agency ; and as to his liability for the acts and 
defaults of subordinates employed in the transmission, the court 
‘approves and adopts the legal propositions asserted and main- 
tained in Sawyers v. Corse, 17 Gratt. (Va.) 230."? Ib. 357. 

Infant's power of attorney.—An infant can not have an attorney in 
fact, a power of attorney executed by him being absolutely void. 
Glass vr. Glass, 268. 


~J 


When a mercan- 
tile agency is to executed at a particular place, the principal is 
presumed, in the absence of special instructions to the contrary, 
to consent that his agent may execute it according to the general 
custom and usage relating to that particular kind of business ; and 
it is immaterial whether the principal has actual knowledge of 
such custom or usage or not. CGuesnard v. L. & N. Railroad Co. 


,-2 
do 





8. Mercantile agency; custom or usage in business. 


9. Brokers; skill and diligence, and compensation.—Brokers, in the 
discharge of their agency, are bound only to the exercise of 
reasonable skill and diligence; and so long as they are guilty of 
no bad faith, and exercise the same care and diligence that a pru- 
dent man would exercise in the management of his own like busi- 
ness, they are entitled to reasonable commissions for their services. 
Th. 453. — 

10. Liability of railroad company for mistakes and erroneous advice of 
its agents in charge.—Cases cited, in which ‘it was ruled that the 
railroad corporation was liable for the erroneous advice and direc- 
tion given by its agents in charge;’’ and the court adds: ‘‘ We 
think the rule a good one, and will adopt it.’ S. & N. Railroad 
Co. v. Huffman, 492. 

ll. Proof of agency.—Ageney is a fact to which a witness, having 
knowledge of its existence, may testify; but it can not be proved 
by general reputation. Railroad & Banking Co. v. Smith, 572. 

12. Purchase by agent, at sale of principal’s prope rty.—When an agent, 
having control of his principal’s property, with power to rent or 
sell, becomes the purchaser at a sale under a mortgage, his pur- 
chase is not void, but, like a purchase by a mortgagee at his own 
sale, is voidable merely, at the option of his principal, seasonably 
expressed ; and when the principal seeks to set it aside, he will be 
required to do equity. Adams v. Sayre, 509. 

13. Same; statement of account on disaflirmance of sale; interest, 
rents, commissions, &e. Jb. 509, 
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AGRICULTURAL SUPERINTENDENT. 


Statutory lien, as against purchase roof crops.—The statutory lien of 
an agricultural superintendent, on the crops raised under his 
supervision during the year (Code, § 3482), must prevail against 
any purchaser with notice, actual or constructive ; and if the pur- 
chaser has knowledge of the relation or employment of the super- 
intendent, and of the fact that the crops were raised under his 
supervision during the year, he is chargeable with constructive 
notice of the lien. Townsend v. Brooks, 308. 


AMENDMENT. 


l. 


” 


> 
o. 


4. 


5. 


6. 


Amendment of complaint; take effect when. —An amendment of the 
complaint, when properly allowed, relates back to the commence- 
ment of the suit, as to all matters within the /is pendens and issue 
between the parties; but, when introducing any new matter, 
which is barred by the statute of limitations, or to which any other 
legal defense then exists, it takes effect only from the time of its 
introduction and allowance. Doe, ex dem. Evans v. Richardson, 329. 

Same.—Where the action was brought against a married woman 
alone, by her name before marriage, and she filed a plea of cover- 
ture and misnomer; after which the complaint was amended, by 
leave of the court, by correcting the mistake as to her name, and 
by bringing in her husband as a defendant, who was summoned 
by an alias; held, on a plea of the statute of limitations, inter- 
posed by the defendants jointly, that the statute run only to the 
commencement of the suit, and not to the allowance of the amend- 
ment, or to the issue of the a/ias summons. 7). 329, 

Amendment of plea; when exception is necessary.—The refusal of 
the primary court to allow an amendment of a plea is not revis- 
able, in the absence of a bill of exceptions (Code, § 4978); and 
the proposed amendment must be set out, or so described as to 
show that it was not demurrable. Bright vr. The State, 96. 

Amending or annulling judgment at subsequent term.—When a judg- 
ment is void for want of jurisdiction, it may be vacated and set 
aside, on a proper application, at any subsequent term; but, when 
it is not void, the court has no power to alter, vary or annul it, 
after the expiration of the term at which it was rendered, except 
for the correction of clerical errors or omissions, or to amend nunc 
pro tune on the record. Baker v. Banclift, 414. 

Annulling void judgment or decree.—All courts possess the inherent 
power to vacate, on motion, within a reasonable time, any judg- 
ment or order which is on its face void, or so grossly irregular as 
not to reach the ends which the record shows were aimed at; and 
if the judgment or order is not void on its face, notice of the mo- 
tion to vacate should be given. Glass rv. Glass, 308. 


As to amendments in chancery, see CHANCERY, 48-9, 52-3. 


ANIMALS. 


1. Increase of domestic animals.—The natural inerease of domestic 


animals, belonging to the statutory estate of a married woman 
(Code, §§ 2705-06), forms a part of the corpus, and does not belong 
to the husband. Hillis v. The State, 90. 


APPRENTICES. 


i. 


Apprenticeship of minor.—An instrument of writing under seul, by 


which the surviving mother of a minor child undertakes to bind 
him out as an apprentice to his paternal uncle, who binds himself 
to perform for the minor all the duties imposed by statute on the 
inasters of apprentices (Code, § 1735), is not a valid contract of 
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apprenticeship, unless the statutory requirements are complied 
with, and imposes no legal obligation on the uncle. Englehardt 
v. Yung’s Heirs, 535, 


ARREST. See Criminat Law, 4-5. 


ARSON. See Criminau Law, 6-8. 


ASSIGNMENT. 


l. 


5. 


Assignment of judgment, or claim in suit; contest between assignees. 
Plaintiff's attorney of record having received the money collected 
on a judgment, and paid it over to a creditor who claimed under a 
verbal transfer by plaintiff made before the institution of the suit ; 
if a valid transfer was in fact made, neither the plaintiff himself, 
nor a subsequent assignee, could recover the money by action; 
and if no valid transfer was in fact consummated, a subsequent 
assignee might maintain an action for money had and received 
against such creditor, without regard to the date of the assignment 
to him. Hatchett v. Molton, 410. 

Assignment of policy of life insurance; rights and interest of as- 
signee. —An assignment of a policy, taken out by a person on his 
own life, is within the principle and reason which render void an 
original policy on the life of a person in whom the person taking 
out the policy has no insurable interest; and whether it be abso- 
lute or conditional (as collateral security), it is only valid in the 
hands of the assignee to the extent of the money paid by him, 
with interest thereon. Helmetag’s Adm’r v. Miller, 183. 

Assignment of lease; pleading statute of frauds.—When the lessor 
waives the benefit of the statute of frauds as a defense, by failing 
to plead it, a purchaser of the estate subject to the lease, becoming 
assignee of the uncollected rents, can not set up the statute in de- 
fense of a bill for specific performance of the agreement. Shake- 
speare Gs Alba, 851, 

Same; parties to bill.—When the lessee has assigned unconditionally 
his interest in the lease, he would still be a proper party to a bill 
filed by his assignee to compel a specific execution of the agree- 
ment to make a lease; but, the validity of the assignment not be- 
ing assailed, and the lessor not alleging the insolvency of the as- 
signee, nor otherwise showing the necessity of bringing in the les- 
see as a party, he is not a necessary party. Jb. 351, 

Mortgage declared general assignment, at instance of creditors.—A 
mortgage executed by an insolvent debtor, for the protection and 
indemnity of his sureties on official bonds, will be declared and 
enforeed as a general assignment (Code, § 2126), at the instance of 
his other creditors, when it conveys all of his property; but, as to 
property conveyed by it belonging to his wife, who se a with 
him in its execution, such creditors have no right to relief.— Watts 
v. Eufaula Nat. Bank, 474. 

Absolute sale and conveyance; not declared generat assignment.—An 
absolute, unconditional sale and conveyance of his property by a 
debtor, free from all reservation, in payment and satisfaction of 
antecedent debts, can not be declared a general assignment, enur- 
ing to the benefit of all his creditors equally (Code, § 2126; Sess. 
Acts 1882-3, p. 189), although it may embrace all his property, 
and he is insolvent. Otis v. Maguire, 296. 
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1. Affidavit for attachment.—When an attachment is sued out to enforce 
a landlord’s statutory lien for advances, it is not necessary that 
the affidavit should specify the particular articles advanced, 
or set forth an itemized account: it is sufficient if it shows that the 
relation of landlord and tenant existed, that advances for the pur- 
poses specified were made, that a specified balance remains un- 
paid, and that a statutory ground for suing out an attachment 
exists. Cockburn v. Watkins, 486. 

2. Same ; averment of demand.—When an attachment is gued out by a 
landlord, for advances made to his tenant and past-due (Code, § 
3472), the affidavit must aver that demand of payment was made 
before action brought; and this must be averred specially, not by 
way of recital merely. Bell v. Allen, 450. 

3. Same; averment of relation of landlord and tenant.—The affidavit 
for the attachment should also aver, or show, that the relation of 
landlord and tenant existed between the parties when the advances 
were made; but this sufficiently appears from an averment that 
the defendant rented lands from the plaintiff during the year 
specified, and worked and cultivated them during the year Ib. 450. 

4. Same.—lf the affidavit avers or shows that the relation of landlord 
and tenant existed between the parties when the advances were 
made, it is not necessary that the relation should be shown to have 
still continued when the attachment was sued out. Jb. 450. 

5. Plea in abatement to afiidavit.—When a plea in abatement is filed on 
account of defects in the aftidavit for an attachment, only the de- 
fects specified in the plea will be considered. Jb. 450. 

6. Attachment by State, without bond or affidavit ; constitutionality of 
law authorizing.—The statute authorizing suits to be brought in the 
name of the State, on the written direction of the governor to the 
attorney, ‘‘ without giving bond or security, or causing aftidavit to 
be made, though the same may be required in actions between 
private citizens’’ (Code, § 2902), is not dispensing with ‘‘ due pro- 
cess of law,’’ nor violative of any constitutional provision, State 
or Federal. Ex parte Macdonald, 603. 

7. When mandamus lies to clerk, in matter of approving attachment 
bond.—In approving an attachment bond, the clerk to whom it is 
tendered acts in a quasi judicial capacity ; and when he refuses to 
approve it, either because he considers the sureties insufficient, or 
for no assigned reason, his refusal will not be controlled or re- 
viewed by a mandamus ; but, when he refuses to act on the bond 
tendered, or bases his refusal to accept it on a specified reason 
which is insufficient in law, mandamus will lie, not to compel his 
approval, but to reyuire him to pass upon the sufficiency of the 
bond without regard to the supposed defect. Mut. Insurance Co. 
v. Cleveland, 321. 

8. Sureties on attachment bond ; residence in county not required.—There 
is no statutory provision which requires that the sureties on an at- 
tachment bond shall be residents of the county in which the bond 
is taken; and the clerk has no authority to reject a bond, because 
the sureties are not residents of the county. Jb. 321. 

9. Levy, and return; parol evidence as to.—In an action on an attach- 
ment bond, to recover damages for the wrongful or vexatious suing 
out of the writ, the plaintiff may show by extrinsic evidence what 
property of his was seized under it and delivered to the plaintiff 
therein, by whom it was converted, although the return on the 
writ is silent as to such property, or has been altered so as to 
omit it. Such evidence does not contradict the record, but shows 
what the true record was or should be. Hensley v. Rose, 373. 

10. What demands may be reached by garnishment.—Promissory notes, 
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or other choses in action, belonging to the defendant, but in the 
possession of the garnishee, can not be reached and subjected by 
garnishment. Levisohn v. Waganer, 412. 

11. Garnishment against purchaser from fraudulent grantee.—When an 
attachment is sued out against a merchant who has transferred his 
stock of goods, and a sub-purchaser is summoned as garnishee, 
but denies any indebtedness or assets ; his answer being contested, 
on the ground that the original sale by the debtor was fraudulent, 
that the garnishee bought with knowledge or notice of the fraud, 
and that he owes a balance on the price agreed to be paid by him; 
it is questionable whether a garnishment at law can reach such 
indebtedness; and if it can be sustained, the rights of the inter- 
mediate purchaser can not be adjudicated in his absence as a 
party. Hodges Brothers v. Coleman & Carroll, 103. 

12. Same; sufficiency of issue tendered.—In contesting the answer of 
such sub-purchaser and garnishee, an averment that he owes a 
balance for the agreed price of the goods, without more, does not 
show any indebtedness to the defendant in attachment, and is 
demurrable as a specification on which issue may be joined. Jb. 
103. 

ATTORNEY AT LAW. 

1. Authority to enter satisfaction of decree.—Neither the guardian ad 
litem of an infant, nor an attorney atlaw employed by him to pro- 
tect the interests of the infant, has authority to receipt for or enter 
satisfaction of a judgment or decree recovered for the infant. 
Glass v. Glass, 368. 

9. Advice of attorney : when party is protected by.—When a party is 
put on inquiry, by knowledge or notice of suspicious circumstances, 
he can not safely rely on mere opinions that the transaction *‘ is 
free from fraud,”’ or that he ‘‘ will get a good title ;’’ and when the 
transaction consists of matters en pais, the advice of an attorney 
is worth nothing, unless based on a knowledge of the facts such 
as he could testify to. Hodges Brothers v. Coleman & Carroll, 105, 

3. Argument of counsel ; interference of court.—On the trial of an ap- 
peal case, a reference by counsel, in his argument to the jury, to 
the result of the trial before the justice of the peace, presents no 
reversible error, when the record shows that it was promptly re- 
buked by the court, and the jury instructed that they could not 
look to the justice’s judgment for any purpose, but must consider 
the case as if it had originated in that court. Harsh, McLean & 
Hardison v. Heflin, 499. 


- 


7) 


BAIL. See Criminar Law, 9. 


BAILMENT. 


1. Duty and liability of bailee at common law, on claim by third person. 
At common law, a bailee could not, as a general rule, dispute the 
title of his bailor, and his duty was to restore the property on the 
termination of the bailment; but, having no higher or better title 
than his bailor, he might lawfully deliver the property to the true 
owner, assuming thereby the onus of proving, as against the claim 
of his bailor, the paramount title of the person to whom he deliv- 
ered it. Powell v. Robinson & Ledyard, 422. 

2. Same; action and judgment against bailee.—The bailee might refuse 
the demand of the adverse claimant, and await an action at law 
by him; and on such action being brought, he might notify his 
bailor, and require him to defend the suit; in which case, the 
bailor would be bound by the judgment rendered, whether he ap- 
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peared and defended or not; but, if he was not notified, and did 
not appear, his rights would not be affected by the judgment. 
Tb. £73. 

3. Statutory provisions for protection of bailee.—By express statutory 
provision (Sess. Acts 1880-81, p. 121), when a person has _posses- 
sion of personal property to which he asserts no claim, and which 
is claimed by two other persons adversely to each other, he may 
notify each of them of the claim of the other, and require them 
to litigate their respective rights between themselves; and = such 
notice is declared to be a full defense against any action brought 
against him by either claimant. But, while this statute arms the 
bailee with a full defense against an action brought against him 
by a person claiming adversely to his bailor, he waives the benefit 
of its provisions, if he neither defends the suit by showing that 
he has given the statutory notice, nor notifies his bailor of the in- 
stitution of the suit; and having thus waived the protection of the 
statute, he is remitted to his common-law liability as bailee, and 
his surrender of the property under the judgment recovered 
against him is no defense to a subsequent action by his bailor. 
Th. 423. 


See, also, Common CARRIERS. 


BILL OF EXCEPTIONS. 


1. When necessary; amendment of plea.—The refusal of the primary 
court to allow an amendment of a plea is not revisable, in the ab- 
sence of a bill of exceptions (Code, § 4978); and the proposed 
amendment must be set out, or so described as to show that it was 
not demurrable. Bright r. The State, 96. 

2. Sane; revision of probate deeree on facts.—On a contest of the pro- 
bate of a will, tried before the court without the intervention of a 
jury, a bill of exceptions is necessary (Code, §§ 3957-60) to enable 
this court to revise the decision on the facts. Jaques v. Hor- 
ton, 240. 

3. General exception to charge.—A general exception to a charge as- 
serting several separate and divisible propositions, one of which 
is correct, can not be sustained. Sharp v. Robertson’s Evecu- 
tors, 344. 

4. General exception to refusal of two or more charges.—A general ex- 
ception to the refusal of two or more charges asked, one of which 
is erroneous, can not be sustained. Woods v. The State, 35. 


BILLS, AND NOTES. 


1. When note takes effect as contract.—A note takes effect as a contract, 
not from the day on which it is dated or signed, but from the day 
on which it is delivered; and if it was not delivered on Sunday, 
its validity is not affected by the fact that it was dated or signed 
on that day. Burns & Co. v. Moore & McGee, 339. 

2. Date of promissory note; admissibility of parol evidence as to.—The 
date of a promissory note is only prima facie evidence of the day 
on which it was executed, and parol evidence is admissible to show 
that it was in fact executed on another day. Jb. 339. 


BONDS. 


1. Attachment bond; residence of sureties.—There is no statutory pro- 
vision which requires that the sureties on an attachment bond 
shall be residents of the county in which the bond is taken; and 
the clerk has no authority to reject a bond, because the sureties 
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are not residents of the county. Mut. Insurance Co. v. Cleve- 
land, 321. 

2. Same; approval by clerk.—In approving an attachment bond, the 
clerk to whom it is tendered acts in a quasi judicial capacity; and 
when he refuses to approve it, either because he considers the sure- 
ties insufficient, or for no assigned reason, his refusal will not be 
controlled or reviewed by mandamus; but, when he refuses to act 
on the bond tendered, or bases his refusal to accept it on a specified 
reason which is insufticient in law, mandamus will lie, not to com- 
pel his approval, but to require him to pass upon the sutticiency of 
the bond without regard to the supposed defect. Lb. 321, 

3. Estoppel by repleein bond.—Judgment by default being rendered in 
an attachment case, and the property attached not being delivered 
according to the condition of the replevin bond (Code, §§ 8289-91 ; 
Sess. Acts ISS0-S1, p. 54), the surety on the bond is estopped, in 
any subsequent proceeding, from denying the regularity of the 
levy, or the liability of the property to seizure under the writ. 
Brown ve. Hamil, 506. 

4. Bond of hirer of county convicts; admissibility as ¢ ridence, and con- 
clusiveness of recitals: error without injury tu charge to jury.—The 
bond executed by the hirer of a county convict, reciting therein 
the terms of the contract of hiring, the name and sentence of the 
conviet, &e. (Code, § 4470), is admissible as evidence against him, 
when indicted fora negligent escape, to prove the fact of hiring as 
therein recited, although a record of those facts is required to be 
kept; and although he may not be concluded by such recitals, he 
is not injured by a charge asserting that he is thereby estopped, 
when it appears that he adduced no evidence assailing their cor- 
rectness. Niith vo The State, 69. 

5. Official bond of probate judge; ope rating as lien ov his property; not 
retroactive. —By express statutory provision (Code, § 167), the offi- 
cial bond of a judge of probate, and of other oflicers named, is 
declared a lien on his property from the date of its execution; und 
effect is to be given to this lien as if it were expressly declared as 
a stipulation in the bond itself, though it can only be enforced in a 
court of equity; but the statute is not retroactive in terms, nor 
could it have been made applicable to bonds executed before its 
passage. Watts v. Eufaula Nat. Bank, 474. 

. Oficial hound of she rif; liability of sureties. —When a sheriff collects 
money under an execution, Which is regular on its face, and issued 
by a court of competent jurisdiction, and the judgment is reversed 
alter his death, the sureties on his official bond (Code, § 179) are 
not liable to the defendant in execution for the commissions col- 


lected and retained by the sheriff.—Clark v. Lamb, 406. 


BROKERS. See AGENcy, 9. 
CARRYING CONCEALED WEAPONS. See Crimixar Law, 10. 
CHANCERY. 

JURISDICTION, AND GENERAL PRINCIPLES. 

1. Deeedent’s estate: removal of administration into equity, and sale of 
londs.—The Chancery Court, when it takes jurisdiction of the ad- 
ministration of a decedent's estate, takes the estate in its condition 
at that time, and is governed by the laws regulating the adminis- 


tration of estates in the Probate Court; and following its own 
practice, it will deeree a sale of lands when necessary, and when, 
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in similar cases, the Probate Court would have had jurisdiction to 
order a sale. Sharp v. Sharp, 312. 

Payment of debts; bill by ereditor.—A decedent’s entire estate, over 
and above the exemptions allowed by law, is charged with the 
payment of his debts; and creditors who have not acquired a lien 
in his life-time, or whose debts are not made preferred claims, 
stand on an equality, and must be paid pari passu, if their claims 
are presented within the time allowed by law (Code, §§ 2429-30) ; 
hence, one creditor can not maintain a bill in his own name, for 
the payment of his debt alone, nor otherwise acquire preference 
over other creditors of equal degree. 1b. 372. 

Subj cting lands descended or devised to payment of debts, under bill 
by creditor.—When a guardian has died insolvent, not having 
made a settlement of his guardianship, a bill in equity by the 
ward, seeking to establish and enforce her claim, against the 
estate of a deceased surety on his official bond, does not fall within 
the principle declared in Scolt v. Ware (64 Ala. 174), as to the 
averment and proof necessary to sustain a bill by a creditor seek- 
ing to subject lands descended or devised to the payment of his 
debt; but, under such a bill, the complainant can not have a 
decree for the sale of lands, until her debt has been ascertained 
and established by a deeree conclusive on the heirs; nor is she 
entitled to exclusive payment out of the legal assets over preferred 
claims, or creditors standing on an equality with her. Jb. 372. 

Fraudulent conveyance ; when creditor without lien may impeach. 
A creditor without a lien, or by simple contract only, can not 
maintain a bill in equity to reach and subject property fraudulently 
conveyed by his deceased debtor, without averment and proof of 
a deficiency of legal assets. Jb. 3/2. 

Purchase by mortgager at sale under power; equit thle relief to him. 
When a mortgagee becomes the purchaser at his own sale under 
a power in the mortgage, he does not thereby acquire any title be- 
yond that vested in him as mortgagee; but, being bound by the 
sale, he may come into equity to have it confirmed and his title 
perfected, unless the mortgagor makes a seasonable application to 
set aside the sale and be let in to redeem; and he may offer in his 
bill to have the lands resold, at the option of the mortgagor. 
althongh the latter has, by his /aches, lost the right to ask a resale. 
MeHan v. Ordway, Dudley & MeGuire, 347. 

Allegations of fraud in concealment, cancellation and destruction of 
deed.—General averments of fraud, not stating the particular facts 
in which it consists, are not sufficient. Thus, where a mortgagee, 
being defeated in an action at law, for the recovery of the lands, 
files a bill in equity against the mortgagor and the defendant in 
possession, alleging that, prior to the execution of the mortgage, 
they had effected an exchange of lands, by which the mortgagor 
had obtained the lands conveyed by the mortgage ; ‘‘ that said de- 
fendants, since the execution of said mortgage, have fraudulently 
‘rancelled the trade which they had previously made, and have 
fraudulently withheld from record said deeds which they had 
executed to each other, and now have said deeds in their posses- 
sion, or under their control, or have destroyed the same, and, by 
such false and fraudulent conduct, are trying to defeat complainant 
from recovering the possession of said lands;’’ these averments, 
as charges of fraud, are not sufficiently definite and specific to 
authorize relief. Ib. 347. 


7. Purchase by agent, at sale of priacipal’s property.—When an agent, 





having control of his principal’s property, with power to rent and 
sell, becomes the purchaser at a sale under a mortgage, his pur- 
chase is not void, but, like a purchase by a mortgagee at his own 
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sale, is voidable merely, at the option of his principal, seasonably 
expressed ; and when the principal seeks to set aside the sale, he 
will be required to do equity. Adams v. Sayre, 510. 

8. Same; statement of account on disaffirmance of sale.—The principal, 
seeking to set aside the agent’s purchase at the mortgage sale, 
will be required, at least, to refund the purchase-money paid, with 
interest, moneys expended in repairs and permanent improve- 
ments, taxes, and other tawfnl charges, with interest thereon; 
while the agent will be required to account for rents and profits, 
or, if in possession, for use and occupation, as of the value of the 
property when he took possession, not estimating the increased 
value by reason of his improvements. Jb. 510. ® 

9. Same; interest on rents.—In stating the account in such case against 
the agent (or purchaser), when he is chargeable with rents, the 
chancellor has a large discretion in the allowance of rests in eal- 
culating interest, dependent upon the amounts collected and the 
times when collected, the statutory rule as to the application of par- 
tial payments not being just or applicable in all cases. In this 
case, on the facts shown by the record, rests should be made every 
six months. Jb. 5/0, 

10. Same ; allowance for commissions, attorney’s fees, ete.—The agent 
having become the purchaser at a mortgage sale, and claiming to 
hold possession in his own right, he is not entitled, as against his 
principal seeking to set aside the sale and to redéem, to compen- 
sation for his management of the property during such possession, 
nor for attorney’s fees and costs incurred in ejecting a defaulting 
tenant. Jb. 410. 

11. Same; allowance on account of mortgage debt assigned.—The equity 
of redemption being cut off by the sale under the mortgage, and 
the mortgage debt extinguished to the amount bid at the sale, if 
the agent afterwards takes an assignment of the mortgage and 
secured debt, by a separate transaction, he holds this demand, as 
against his principal, subject to abatement on account of usurious 
interest paid, or other equities existing between the mortgagor 
and mortgagee at the time of the transfer. Jb. 510. 

12. Allowance to father out of child’s estate-—When an infant has an 
estate, and his father is unable to maintain and educate him in a 
manner authorized by it, a court of equity will make an allowance 
to therfather out of the infant’s estate, to supplement the father’s 
inability, benefit to the infant being the controlling consideration 
in each case. Waldrom v. Waldrom, 285; also, Englehardt v. 
Yung’s Heirs, 534. 

15. Allowance to guardian out of ward’s estate.—When a father, being 
also the guardian of his infant child, has expended moneys be- 
longing to the child’s estate in his support and education, under 
circumstances which would have justified a court of equity in de- 
creeing it, he will be allowed a credit for such expenditures on 
settlement of his accounts as guardian, subject to a set-off for the 
value of any service rendered to him by the child; but, when he 
seeks to establish an allowance for such expenditures, as an equi- 
table set-off against a probate decree rendered against him on 
settlement of his accounts as guardian, his claim to relief must 
appear by clear and detinite averments, showing that the expendi- 
tures were made under such circumstances as would hive entitled 
him to acredit on that settlement. Waldrom v. Waldrom, 285. 

14. Equitable relief against probate decree ; averments not negativing 
negligence.—General averments of ‘sickness, bad roads, bad 
weather, personal attention to other business, and a message sent 
to the probate judge, through the deputy-sheriff, that he could not 
be present on the day appointed for the settlement,”’ are not sufli- 
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cient to negative fault or negligence on the part of the guardian, 
when it does not appear that he made any effort to employ counsel, 
to procure a continuance, to bring his condition or defenses to the 
attention of the court, or to obtain a re-hearing. Jb. 285, 

15. Same.—A decree of the Probate Court, rendered on settlement of a 
guardian's account, has the same dignity, force and conclusive- 
ness as a judgment at law; and while a court of equity has juris- 
diction to open it on a proper application, the same special grounds 
for equitable interference must be shown as in case of a judgment 
at law—that is, the party complaining must show that wrong or in- 
justice has been done to him, and that it was caused by accident, 
surprise, fraud, or the act of his adversary, and without fault or 
weglect on his own part. Jb. 285. 

6. Same.—The fact that the citation from the Probate Court was served 
on the guardian less than ten days before the decree on settlement 
was rendered against him, while the decree recites due service 
(Code, §§ 2793, 2526), neither renders the decree void, nor, of 
itself, authorizes equitable relief against it. Jb. 285, 

ics Equitable re lief against judge nt at law, on ground of fraud, acei- 
dent, mistake, &e.—By the long-established rule governing bills in 
equity for relief against judgments at law founded on legal de- 
mands, the party complaining must show that he had a meritori- 
ous demand (or defense, as the case may be) ; that he was prevented 
from establishing it by surprise, accident, mistake, or the fraud of 
his opponent, and that there was no negligence or other fault on 
his own part. Peterson v. Blanton, 264. 

18. Same.—Under this rule, a mortgagee of personal property, having 
been defeated in an action at law founded on the mortgage, on the 
ground that the mortgage debt was satisfied in full, can not obtain 
equitable relief against the judgment, by averring that, when the 
cause was called for trial, the defendant asked a continuance, and 
submitted an aftidavit as to the testimony of an absent witness, 
who would, if present, swear that he saw and heard a settlement 
between the parties at which the mortgage debt was fully paid ; 
that plaintiff, not supposing that the aflidavit was false, admitted 
the statement to avoid a continuance; that the verdict of the jury 
was founded on this statement and admission; and that plaintiff 
afterwards discovered that the aftidavit was entirely talse, and 
thereupon moved for a new trial, which was refused. J). 264. 

19. Legacies; remedies of legatee-—Whether an executor, disregarding 
the provisions of the will as to forbearance to a debtor, and bring- 
ing a premature and unnecessary suit against him, should be com- 
pelled to observe the provisions of the will, can not be litigated in 
the action at law, but depends, as in analogous cases in which he 
may be compelled to assent to a legacy, on the condition of the 
estate and other circumstances, which can only be determined in 
a court of equity. Howze v. Davis, 381. 

20. Relieving married women of disabilities of coverture; decree construed, 
as to power to contract and mortgage.—U nder the statute which 
confers upon the several chancellors jurisdiction ‘‘ to relieve mar- 
ried women of the disabilities of coverture as to their statutory 
and other separate estates, so far as to invest them with the right 
to buy, sell, hold, convey and mortgage real and personal property, 
and to sue and be sued as femmes sole’? (Code, § 2731); a decree 
declaring that the petitioner, a married woman, “ is relieved from 
the disabilities of coverture, so as to invest her with the right to 
buy, sell, hold and conrey real and personal property, contract and 
be contracted with. sue and be sued as a femme sole,”’ is void, so far 
as it confers a general power to ‘‘ contract and be contracted with ;”’ 
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and it does not confer the specific power to mortgage her property. 
Hatcher v. Diggs, 189. 

91. Same ; collateral assailment of proceedings.—When a decree of the 
chancellor, relieving a married woman of the disabilities of cover- 
ture (Code, § 2731), is collaterally assailed, all mere questions of 
pleading, which could have been raised by demurrer, or other 
direct mode of attack, must be considered as conclusively adjudi- 
cated; and a liberal construction will be placed ou the language of 
the petition, if necessary to sustain the validity of the decree. 
Meye ra& Co. v. Sulzhacher, 120, 

22. Same; averments of petition as to character of estate.—An averment 
in the petition that, at the time of the petitioner’s marriage, she 
was seized and possessed of certain money and property, as “ her 
separate estate under the laws of Alabama,”’ and that she has since 
acquired other property, which she claims to hold as ‘‘her separate 
estate,’’ is suflicient to sustain the decree on collateral attack, 
although it appears that the property involved is held by her as 
an equitable estate. Ib. 120. 

93. Same ; decree confe rring power * ty contract and be contracted with,’’ 
in addition to statutory powers.—lIf the decree, going beyond the 
words of the statute, confers not only the powers particularly 
designated, but also the additional power ‘to contract and_ be 
contracted with as a femme sole,’’ these words will be regarded as 
mere surplusage ona collateral attack, and their insertion will not 
atfect the validity of the decree. Jb. 120. 

24. Equitable relief to taxr-collector, against statutory requirements.—The 
statute having prescribed the mode and the time at and in which 
the collector must be present and claim credits, or an abatement of 
the amount of taxes with which he stands prima facie chargeable, 
on account of errors and insolvencies (Code, § 241); if he fails to 
comply with this requirement, he can not afterwards claim these 
credits, when sued in equity, because the assessor’s books were 
not delivered to him in sufficient time to enable him to comply 
with it. The general principle applies, that a court of equity can 
not grant relief against an express statutory provision, involving 
a matter of public policy. State v. MeBride, 51, 

25. Reformation of conveyance by executor or administrator.—W hile the 
Chancery Court, in this State, probably had no original jurisdic- 
tion to correct a misdescription of lands in a deed made by an 
executor or administrator under authority of the Probate Court, 
where an order of sale has been granted on application to sell lands 
of a decedent; yet, by express statutory provision (Code, §§ 
3840-41), such jurisdiction is conferred, when it is made to appear, 
by proper allegation and proof, that the price paid was reasonable, 
that the vendee was a bona fide purchaser, that the money has 
been paid to the proper representative of the estate, or appropri- 
aied for the benefit of the estate, and that the parties have received 
regular notice, as provided by law, of such sale or probate pro- 
ceedings. Ganey v. Sikes, 421. 

26. Same ; averment and proof that price was reasonable.—On the facts 
shown by the record in this case, the deed ought not to have been 
reformed, since there is neither averment nor satisfactory proof 
that the price paid by the purchaser was the reasonable value of 
the land. Jhb. 421 

27. Purchase for valuable consideration without notice ; sufficiency of 
answer setting up.—Under the rule declared in Hooper vr. Strahan 
(71 Ala. 75), the answer in this case, setting up a purchase for val- 
uable consideration without notice, in defense of a bill to enforce 
an outstanding vendor’s lien on land, is substantially defective, 
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‘*in failing to set out the substance of his deed of purchase, with 
date, consideration and parties.”’. May v. Wilkinson, 543. 

28. Set-off at law and in equity ; judgment against partner, and in favor 
of partnership.—At law, a judgment against one partner individu- 
ally is not available as a set-off, in whole or in part, against a 
judgment in favor of the partnership, the debts not being mutual; 
nor will a court of equity set off one judgment against the other, 
to the extent of the individual partner’s interest in the judgment 
in favor of the partnership, on the ground of his insolvency. 
Watts & Son v. Sayre, 397. 

29. Specific performance ; statute of frauds as defense.—The statute of 
frauds, as a defense toa bill for the specific performance of a con- 
tract, is waived, unless specially pl saded ; and the contract being 
admitted, or satisfactorily proved, it will be enforced, although it 
may be obnoxious to the statute. Shakespeare v. Alba, 351. 

30. Subrogation of surety to rights and remedies of creditors.—The doc- 
trine is firmly established in equity jurisprudence, and is founded 
on substantial and fundamental principles of right and justice, 
that a surety, paying the debt of his principal, is entitled to be 
subrogated to all securities, rights and remedies, which the credi- 
tor himself had and might have enforced for the payment of the 
debt; and since the statutory enlargement of the principle (Code, 
§ 3418), this court has been liberal in its application of the doctrine 
in favor of the surety. Watts vr. Eufaula Nat. Bank, 474. 

31. Same ; what sureties, asking to be subrogated, must show.—Sureties 
on the official bond of a judge of probate, having paid the defal- 
cation of their principal, and seeking be subrogated to the statu- 
tory rights and lien of the State and other creditors whose debts 
they have paid, must allege and prove the particular facts which 
show their right of subrogation, and the extent of it; and where 
two official bonds were executed, one before and one after the en- 
actment of the statute declaring the lien, and the sureties on both 
bonds unite in claiming subrogation, not discriminating between 
the defaults committed before and those committed after the enact- 
ment of the statute, nor stating the facts from which their respec- 
tive liabilities and rights can be ascertained, their claim to relief 
is not established. Jb. 474. 

32. Surety’s right of subrogation ; depends on what.—To perfect the 
surety’s right of subrogation, it is not necessary that, at the time 

of paying the debt, he should do some act signifying his election 

and acceptance of the right. The fact of suretyship, payment of 
the debt by the surety, and a lien or security held by the creditor 
for the payment of the debt, without more, generally create the 
right; and it continues until lost by /aches, or until the surety 
does some act which amounts to a waiver. Jb. 474. 

33. Same; weiver of. —The right of subrogation, being an equity which 
sprinzs from the relation between the parties, may be asserted or 
waived by the surety, for whose benefit it is raised; and it is 
waived by any positive act on his part, at the time of making the 
payment, or subsequent thereto, which is inconsistent with the 
right of subrogation,—as by his acceptance of an independent se- 
curity, which is not cumulative merely. Jb. 474. 

34. Same.—A defaulting public officer having executed a mortgage for 
the indemnity and protection of his sureties on two official bonds, 
conveying to them all of his own property, and also property be- 
longing to his wife, who joined with him in its execution; the ac- 
ceptance of such mortgage by the sureties on the second bond, 
which alone operated alien on his property (Code, § 167), is a 
waiver of their right to be subrogated to this lien, as against other 
creditors seeking to have the mortgage declared a general assign- 
ment. Ib. 474. 
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34. Junior equity, with legal title, as against senior equity.x—Where two 


urchasers of land claim from the same vendor, the deed to each 
veing inoperative as a conveyance, though founded on a valuable 
consideration, and valid in equity as an agreement to convey; the 
junior purchaser can not, by procuring a conveyance of the legal 
title, defeat the superior equity of the senior, of which he had no- 
tice, actual or constructive. Railroad Co. v. Boykin, 560. 


35. Parol trusts in lands; statutory protection against, to purchasers and 
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creditors.—Under the statute for the protection of purchasers and 
creditors against parol trusts in lands of which they have no no- 
tice (Code, § 2200), as judicially construed by this court, while 
creditors are placed on the same footing as purchasers, the protec- 
tion of the statute is only extended to judgment creditors who 
have acquired a lien ; and a creditor who has recovered a judgment 
before a justice of the peace, and had his execution levied on land 
in default of personal property, but receives notice of such trust 
before he procures an order for the sale of the lands, and then be- 
comes the purchaser at the sale under his execution, is not entitled 
to the protection of the statute. Dickerson v. Carroll, 377. 

Vendor's lien; against whom asserted.—A vendor’s lien on land for 
unpaid purchase-money, where he has executed a conveyance to 
the purchaser, reciting therein the payment of the purchase- 
money, is a parol trust in lands arising by implication of law, 
within the meaning of the statute declaring such trusts void as 
against purchasers and creditors without notice (Code, § 2200) ; 
and it must prevail against the claim of a creditor who, having re- 
covered a judgment before a justice of the peace, and had his ex- 
ecution levied on land in default of personal property, receives 
notice of the lien before he obtains an order for the sale of the 
lands, and afterwards purchases at his own sale. Jb. 377. 

Decree enforcing vendor’s lien; when not binding on heirs of deceased 
purchaser, nor waiver of lien as against then.—A vendor of lands 
having filed a bill in equity to enforce his lien, making the widow 
of the deceased purchaser a party, both personally and as admin- 
istratrix, but not bringing in the heirs, in whom the legal title was 
vested; having obtained a decree subjecting the lands to sale, and 
becoming himself the purchaser at the sale under the decree; the 
proceedings are void as against the heirs, but can not be construed 
as an intentional waiver of the vendor’s right to enforce his lien 
against them in another suit. Owen v. Bankhead, 143. 

Same; filing claim against insolvent estate.—The note for the unpaid 
purchase-money having been reduced to judgment by the decree 
rendered in the suit against the widow and administratrix, the 
filing of this decree as a claim against the insolvent estate of the 
deceased purchaser, within the time allowed by law, is sufficient 
to preserve the claim as a subsisting demand. Jb. 143. 


PLEADING AND PRACTICE. 


Who are proper parties plaintif{.—The vendor having sold and con- 
veyed the land, with covenants of warranty, after his purchase at 
the sale under his abortive decree, and his grantee being evicted 
by the heirs of the deceased purchaser, he (or his personal repre- 
sentative) and his grantee may join as complainants in a bill to 
enforce the lien against the heirs. Owen v. Bankhead, 1438. 

Parties to bill; assignor and assignee.—When the lessee has assigned 
unconditionally his interest in the lease, he would still be a proper 
party to a bill filed by his assignee to compel a specific execution 
of the agreement to make a lease; but, the validity of the assign- 
ment not being assailed, and the lessor not alleging the insolvency 


40 
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of the assignee, nor otherwise showing the necessity of bring in 
the lessee as a party, he is not a necessary party. Shakespeare v, 
Alba, 351. 

41. Parties to bill.—When a bill seeks to set aside, on the ground of 
fraud as against creditors, a conveyance executed by the debtor to 
his wife directly, the debtor himself is a necessary defendant to 
the bill, and on his death, pending the suit, his administrator and 
heirs are necessary parties. Powe v. McLeod & Co., 418. 

42. Non-joinder of parties.—The absence of an indispensable party, in 
a chancery cause, is available on error, and will work a reversal, 
without previous objection in the court below. Jb. 4/8. 

43. Death of party after submission, and while cause is held under advise- 
ment.—By the settled practice of this court, when a cause has been 
submitted for decision, and one of the parties dies while it is held 
under advisement, his death does not affect the validity of ‘the 
judgment afterwards rendered, which is declared on its face to 
take effect as of the day of submission; but the court will not ex- 
tend this rule to a judgment or decree rendered by the primary 
court, under similar circumstances, after the death of an indis- 
pensable party, whose administrator and heirs have never hada 
day in court. Jb. 478. 

44. Parties to bill for foreclosure.—The heirs of the deceased mortgagor, 
and his personal representative, are necessary parties to a_ bill 
which seeks the foreclosure of a mortgage; and the appointment 
of an administrator ad litem does not dispense with the necessity 
of bringing in the regular administrator. Bell v. Hall, 546. 

45. Same; unknown parties.—lf the heirs are unknown, statutory affi- 
davit and publication should be made (Code, § 3774); and an 
averment that the deceased left no children or heirs, so far as 
complainant ‘‘ knows, is informed, believes, or can find out,’’ does 
not dispense with this statutory requirement, or cure the want of 
parties. Jb. 546. 

46. Premature commencement of suit against administrator.—A_ suit 
against an administrator can not properly be commenced within 
six months after the grant of letters to him (Code, § 2614); and if 
prematurely instituted, and then abated as to him on plea, though 
he is a necessary party, the suit can not be maintained against the 
other defendants. Espy vr. Comer, 501. 

47. Averments of bill; facts stated in past or present time.—In a bill 
which seeks to have a mortgage, executed three years previously, 
declared a general assignment, an averment that the property con- 
veyed ‘‘is substantially all of the property ’’ owned by the mort- 
gagor, is not equivalent to an averment that it was all of the 
property owned by him at the time the mortgage was executed. 
Th. 501. 

Amendab'e defects in bill.—When a bill is dismissed on motion for 
want of equity, and leave to amend is not asked, an amendable 
defect in the bill is sufficient to sustain the decree on error, 
although the dismissal does not appear to have been based on it. 
Tb. 501, 

49. Amendment of bill ; when not allowed.—When a bill seeks to set 
aside an entry of satisfaction of a decree rendered in favor of the 
complainant, by his guardian ad litem, on final settlement of his 
guardian’s accounts, on the ground that the decree and entry of 
satisfaction were the result of a fraudulent combination between 
the guardian ad litem and the guardian, and shows that the decree 
is void, it can not, by amendment, be converted into a bill to com- 
pel a settlement of the guardian’s accounts. Glass v. Glass, 369. 

50. Filing bill in double aspect.—A bill may be fiied in a double aspect, 
or in the alternative; but each aspect or alternative must entitle 
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the complainant to the same relief, and the same defenses must be 
applicable to each; and the same rule applies to an amended bill, 
or matter introduced by amendment. Caldwell v. King, 149. 

51. Same, in creditor’s bill—When the bill attacks the validity of a 
conveyance by the complainant’s debtor on the ground of fraud, 
and seeks to reach and condemn the property to the satisfaction 
of the complainant’s demand, he can not ask, in the alternative, 
to have the unpaid purchase-money, or the proceeds of sale, con- 
demned to the satisfaction of his debt; and, on the other hand, if 
he seeks to condemn the money, or proceeds of sale, he thereby 
aflirms the change of title effected by the sale, and can not im- 
peach the validity of the transaction. In other words, he can not 
claim, in the alternative, under and against the conveyance. 
Th. 149. 

52. Ejfect of decree on pleadings.—Though the court may suggest, or 
even direct an amendment, it can not, ex mero motu, amend the 
pleadings, or eliminate any part thereof; nor can a decree, ren- 
dered at any stage of the cause, operate to eliminate any part of 
the pleadings as they then stood. Jb. 149. 

53. Amendment of decree nunc pro tunc.—A decree in chancery can not 
be amended, nune pro tune, at a subsequent term, except upon 
evidence which is matter of record, or quasi-record. Kemp v. 
Lyon, 212. 

54. Conclusiveness of recitals in decree.—Recitals in a decree, as to mat- 
ters admitted, or done by consent, are conclusive in this court, 
being considered as facts judicially ascertained. Jb. 212. 

Finality of decree.—As a general rule, there can be but one final 
decree on the merits of a cause, and it can not be altered at a sub- 
sequent term; but a decree may be partly final, and partly inter- 
locutory—as where it settles the substantial merits of the case, 
and orders an account to be stated between the parties; in which 
case, an appeal would lie from it, and also from the subsequent 
decree based on the register’s report and statement of the ac- 
count. Adams v. Sayre, 509. 

56. Same, in this case.—In this case, the bill was filed by a mortgagor, 
seeking to redeem his lands from a purchaser at the mortgage sale, 
on the ground that he bought by collusion with the mortgagee, or, 
in the alternative, that he was plaintiff’s agent in charge of the 
property, with power to sell, and therefore could not purchase for 
himself. The chancellor held the complainant entitled to relief, 
but did not state under which aspect of the bill, and ordered the 
register to state an account; and on appeal to this court, his de- 
cree was aflirmed, on the ground that the complainant was entitled 
to relief under the second aspect of his bill. Held, that the chan- 
cellor, after this affirmance, might modify and change his instruc- 
tions to the register as to the principles on which the account 
should be stated. Jb. 509. 

57. Cross-bill; when necessary.—When a creditor files a bill, asserting a 
distinct, independent and superior lien or right on property on 
which another creditor also has a lien, a surety, having paid the 
debt of the latter, may set up his right of subrogation by answer, 
it being merely defensive ; but, where the bill is filed by general 
creditors, asking to have a mortgage declared a general assign- 
ment, and the mortgagees seek affirmative relief in marshaling the 
assets, a cross-bill is necessary. Watts v. Eufaula Nat. Bank, 474. 

58. Waiver of answer on oath.—When an answer on oath is waived by 
the complainant (Code, § 3762), the answer is regarded as mere 


or 
o 


pleading, and is entitled to no more weight as evidence than the 
bill. Jb. 474. 
59. Answer setting up defense of purchase for valuable consideration with- 
Pp ae. yt 3 : 
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out notice. —Under the rule declared in Hooper v. Strahan (71 Ala, 
75), the answer in this case, setting up a purchase for valuable 
consideration without notice, in defense of a bill to enforce an out- 
standing vendor’s lien on land, is substantially defective, ‘in 
failing to aver that he purchased from one in possession of the 
land, who was seized, or claimed to be seized of the legal title, and 
in failing to set out the substance of his deed of purchase, with 
date, consideration, and parties.”’” May v. Wilkinson, 543. 

Same; error without injury in sustaining insuflicient answer.—The 
error of the chancellor in sustaining this defense, and dismissing 
the bill on that ground, is not cause for a reversal; because the 
answer also set up the defense that the purchase-money was in 
fact paid, and that defense is sustained by the evidence. Jb. 543, 

61. Staleness, and statute of limitations; how pleaded.—Staleness proper, 
or great lapse of time unexplained, apparent on the face of the 
bill, is a good ground for dismissing it on motion for want of 
equity ; but the statute of limitations as a defense, especially when 
available to some of the defendants only, must be pleaded, or 
taken by demurrer when the facts appearin the bill. Espyv. 
Comer, 501. 

62. Exceptions to register’s report.—Exceptions to the register’s report 
caine a reference, not accompanied with proper references to those 
parts of the evidence relied on to sustain them, as required by the 
rules of practice (Rule No. 93; Code, p. 174), are properly over- 
ruled. State v. McBride, 51. 

3. Confirmation of sale, and execution of deed to purchaser; burden of 
proof as to compliance with terms of sale.-—When lands have been 
sold under a decree, the plaintiff (or complainant) becoming the 
purchaser, the sale confirmed by the court, and the register ordered 
to execute a conveyance to the purchaser, on his entering a credit 
on the decree for the amount of the purchase-money ; the execu- 
tion of a deed to the purchaser by the register, being presumed to 
have been rightfully done, casts on the defendants, resisting an 
application for a writ of assistance, the onus of proving that the 
credit was not entered as ordered. Kemp v. Lyon, 272. 

64. Writ of assistance to purchaser.—The customary and better prac- 
tice, possibly, requires that an order for the surrender of possession 
should be made, before a writ of assistance is granted; but, where 
the record shows that such an order would have been unavail- 
ing, the defendants resisting the purchaser’s right to be let into 
possession, such preliminary order may be dispensed with. Jb. 
212. 

65. Election between action at law and writ of assistance.—If the pur- 
chaser has brought an action at law to recover the possession, and 
the institution of such action furnishes good cause for compelling 
an election between it and a writ of assistance; that is defensive 
matter, in the nature of confession and avoidance, and must be 
proved by the defendants setting it up. Jb. 272. 


CHARGE OF COURT TO JURY. 
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1. Construction of charges.—Charges which are reconci!able with, and 
explanatory of each other, must be construed in connection; and 
if, when so construed, they are correct, though erroneous as uni- 
versal propositions, they are not cause for a reversal of the judg- 
ment. O'Donnell v. Rodiger, 222. 

2. Charges objectionable for generality, or obscurity, or misleading with- 

out explanation.—A charge which asserts a correct legal proposition, 

but is objectionable on account of its generality or obscurity, or 
because it is calculated to mislead the jury, is not cause of reversal, 
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the adverse party should protect himself by asking a qualifying 
or explanatory charge. Jb. 222. 

3. Charge requiring explanation, or tending to mislead.—A charge which 
asserts a correct legal proposition, though expressed in language 
which has a tendency to mislead, is not a reversible error; the 
party complaining of it should ask an explanatory charge limiting 
its operation. Hodges v. Coleman & Carroll, 105. 

4. Charge invading province of jury.—A charge to the jury in these 
words, ‘‘ If you find, from the evidence, that the defendant testi- 
fied he took the corn under the honest belief that it was B.’s under 
the mortgage, and you find, from the evidence, that the acts and 
conduct of the defendant in the transaction speak louder than the 
words thus testified by him, and show that the taking was not 
under such honest belief,’ &c., invades the province of the jury. 
Wilkinson v. Searcy, 176. 

5. Charge as to presentation of claim, invading province of jury.—A 
charge which asserts that, if plaintiff's claim was presented in 
writing, within six n.onths after it accrued, to a named agent of 
the railroad company, ‘‘ who was on the defendant’s train, and 
was often known to settle such claims,’’ &c., the words quoted not 
being stated hypothetically, is an invasion of the province of the 
jury. Railroad Co. v. Roebuck, 277. 

3. Charge on evidence, invading province of jury.—When a question 
of fact is involved, dependent on oral testimony, the credibility of 
the evidence must be submitted to the jury; and a charge which 
assumes its credibility is erroneous, although the evidence may 
be clear and undisputed. Cary v. The State, 78. 

Same.—A charge which assumes, as proved, one,or more facts 
which the evidence only tends to establish, invades the province 
of the jury, and is a reversible error. Sandlin +. Anderson, Green 
& Co., 408. 

8. Province of court and jury, in matters of evidence.—Whether or not 
there is any evidence at all, as toa particular fact, is a question 
for the court, though the sufficiency of the evidence is a question 
for the jury; and the court may properly state to the jury that 
there is evidence of the fact, when the record shows that the state- 
ment was true. Griflin v. The State, 29. 

9. Same.—The sufficiency of the proof of the corpus delicti is not a 
question of law for the decision of the court, but a question of fact 
for the jury to decide ; and while the court must decide, in the first 
instance, whether the evidence adduced is prima facie sufficient 
to goto the jury, the jury are not bound to hold it sufficient be- 
cause the court has admitted it. Winslow v. State, 42. 

10. Charges asked and refused; when revisable.—The refusal of charges 
asked, which are not shown to have been asked in writing, is not 
a reversible error; but, where the clerk certifies that the charges 
are on file in his office, and are marked Refused in the handwriting 
of the presiding judge, this makes them a part of the record 
(Code, § 3109), and enables this court to revise their refusal, al- 
though the bill of exceptions does not state that they were asked 
in writing. Jb. 42. 

ll. Charge on sufficiency of evidence.—A charge asked, which asserts 
that if, from the evidence, there is a probability of the defendant’s 
innocence, he is entitled to an acquittal, asserts a correct legal 
proposition, and its refusal is error. Jb. 42. 

12. Charge as to sufficiency of proof of identity—Where the identity of 
the defendant as the criminal agent depends on the testimony of 
the prosecutrix alone, a charge asked, instructing the jury that, 
‘if she may be mistaken in his identity, then the jury ought to 
acquit him,’’ is properly refused ; since a mere possibility of mis- 
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take, as to his identity, is not the equivalent of that insufficiency 
of proof which, as matter of law, generates a reasonable doubt, 
and requires an acquittal. Booker v. State, 22. 

13. Charge as to proof of good character.—A charge asked, instructing 
the jury that proof of good character in a criminal case, if believed 
by them, ‘‘is sufficient to generate a reasonable doubt of the de- 
fendant’s guilt,’’ is properly refused; since, while such evidence 
is admissible for the purpose of generating a reasonable doubt of 
guilt, its sufficiency is a question for the decision of the jury, 
Tb. 22. 

14. Charge as to credibility of witness, when testimony is conflicting.—The 
credibility of witnesses is entirely a question for the jury, under 
certain rules for weighing it which may be given them in charge; 
and in a criminal case, where the testimony of a witness for the 
prosecution is in conflict with the testimony of two witnesses for 
the defense, as to the same conversation or occurrence, a charge 
requested, instructing the jury that, if the three witnesses “‘ are of 
equal credibility and weight, and the two latter conflict with the 
former on the facts of the case, they may disregard the evidence 
of the former,’’ ‘‘ lays down a confusing and embarrassing standard 
for weighing the testimony,’’ and is properly refused. Childs v. 
The State, 93. 

15. Charge as to testimony of witness partly false.-—A charge requested, 
instructing the jury that, if they find the testimony of a witness 
false as to certain facts stated by him, or false in part, they ‘‘ may 
discard all his evidence,’’ is properly refused, since a false state- 
ment by a witness, though it may affect his credibility, does not 
require that his entire testimony should be discarded by the jury, 
unless it was known by him to be false, or was made with intent 
to deceive or mislead. Jhb. 93. 

16. Charge ignoring part of evidence.—In an action to recover damages 
for personal injuries sustained by a passenger on a railroad, con- 
tributory negligence being pleaded as a defense, and some evi- 
dence being adduced to support it, a charge asked which ignores 
that evidence, making the defendant’s liability depend only on 
the care and diligence exercised by its servants, is properly re- 
fused. Thompson v. Duncan, 334. 

17. Error without injury in giving charge at first refused.—When a 
charge asked is improperly refused, but the jury are afterwards 
recalled, before they have returned a verdict, and the charge is 
then given to them, the judge informing them that he has changed 
his opinion, the error is cured, and can work no injury. Booker 

v. The State, 22. 














































CODE OF ALABAMA. 


1. Original statutes; when referred to. Railroad Co. v. Hughes, 590. 
2. §2. Meaning of ‘‘ personal property.”” Enzor & MeNeill v. Hurt, 
595. 

3. §10. Exception as to existing rights and remedies. McBride v. 
The State, 51. 

4. § 167. Statutory lien of official bonds. Watts v. Eufaula Nat. 
Bank, 474. 

5. §179. Liability of sureties on official bonds. Clark vr. Lamb, 406. 

6. §414. Tax-collector’s settlements with auditor. The State v. Me- 
Bride, 51. 

7. §421. Errors and insolvencies in tax-collector’s accounts. State 
v. McBride, 51. 

8. §494. Licenses for retailing liquors. Foster v. Burt, 229. 


9. § 1825. Notaries public; term of office. Cary v. The State, 78. 
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10. 
11. 


12. 
13. 
14. 


42. 
43. 


44. 


ma aim 


al 


§1711. Presentation of claim against railroad company. Ala. Gr. 


So. Railroad Co. v. Roebuck, 277. 


§ 1735. Apprentices. Englehardt v. Yung’s Heirs, 534. 
§ 2121. Statute of frauds. Carlisle, Jones & Co. v. Campbell, 247; 


Harrison v. Parmer, 157; Shakespeare v. Alba, 351. 


§ 2126. General assignments. Otis v. Maguire, 295; Watts v. Eu- 


faula Nat. Bank, 474. 


§ 2138. Contracts made on Sunday. Burns & Co. v. Moore & Me- 


(ree, 339. 


5. §§ 2145-6. Execution and acknowledgment of conveyances. Doe, 


ex dem. Evans v. Richardson, 329; Roney v. Moss, 491. 


§ 2154. Proof of recorded deed. Roney v. Moss, 491. 
7. §§ 2156-58. Acknowledgment of conveyances. Roney v. Moss, 491; 


Evans v. Richardson, 329. 


§ 2238. Widow’s statutory quarantine. Melton v. Andrews, 586. 
§ 2249. Dower in lands aliened by husband. Melton v. Andrews, 


586. 


§ 2304. Probate of wills; in what county. Merrill’s Heirs v. 


Morrissett, 433; Jaques v. Horton, 238. 
2317. Contesting probate of will. Jaques v. Horton, 238. 
2447. Sale of wed for payment of debts. Sharp v. Sharp, 312. 
2614. Action against administrator. Espy v. Comer, 501. 


§§ 2705-06. Wife’s separate estate; increase and profits. Ellis v. 


The State, 90. 
2718. Will of married woman. O’ Donnell v. Rodiger, 222. 
2731. Relieving married women of disabilities of coverture. 
Hatcher v. Diggs, 189; Meyer'& Co. v. Sulzbacher, 121. 
2733. Insurance on husband’s life, for benefit of wife. Felrath 
v. Schonfield, 199. 
2820. Exemption of personal property. Enzor & MeNeill v. 
Hurt, 595. 


‘§ 2822. Alienation of homestead. Alford v. Lehman, Durr & Co., 


526; Watson v. Mancill, 600, 


. §§ 2825-26. Exemption to decedent’s widow. Ex parte Pearson, 


521; Bell v. Hall, 546; Little v. McPherson, 562. 


§ 2846. Waiver of exemptions. Terrell & Vincent v. Hurst, Miller 


& Co., 588. 


§ 2890. Who may sue as party really interested. Wood v. Cosby, 


557; Railroad Co. v. Schaffer, 233. 


§ 2902. Actions by State. Ex parte Macdonald, 603. 
§ 2905. Joint and several contracts. Burns & Co. v. Moore & 


McGee, 339. 


§ 2919. Judgment against one of several defendants sued jointly. 


Burns & Co. v. Moore & McGee, 339. 


§ 2944. Action for specific chattels; assessing value of several 


articles. Jones r. Anderson, 427. 


§ 2963. Ejectment; not guilty, and disclaimer. Crosby v. Pridgen, 


»O7 
ode 


§ 3041. Officer justifying under process. Clark v. Lamb, 406. 


§ 3109. Indorsement of charges asked. Winslow v. The State, 42. 


§§ 3286-87. Advances to make crop. Brown v. Hamil, 506; Mar- 


cus v. Robinson, 550. 


§§ 3344-46. Statutory claim suit; assessing value of property. 


Townsend v. Brooks, 308 ; Langworthy v. Goodall, Mce- 
Lester & Co., 325. 


§§ 3440-47. Lien of mechanics and contractors. Pensacola Rail- 


road Co, v. Schaffer, 238. 

§ 3467. Lien of landlord. Cockburn v. Watkins, 486; Brown v, 
Hamil, 507. 

§ 3472. Attachment by landlord, Bell v, Allen, 451, 
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45. § 3482. Lien of agricultural superintendent. Townsend v. Brooks, 
308. 

46. § 3551. Action for cutting trees. Beatty v. Brown, 267. 

47. § 3619. Appeal to jury, from justice’s judgment. Railroad Co. v. 
Hughes, 590, 

48. § 3659. Execution on justice’s judgment. Sandlin v. Anderson, 
Green & Co., 403. 

49. § 3697. Unlawful detainer. Brown v. Beatty, 250. 

50. § 3762. Waiver of answer on oath. Watts v. Eufaula Nat. Bank, 
474. 
51. §§ 3840-41. Reformation of executor’s conveyance, and perfecting 
irregular sales under probate decrees. Ganey v. Sikes, 
£71. 
52. § 3957-60. When bill of exceptions is necessary. Jaques v. Horton, 
240. 
53. §4109. Carrying concealed weapons. Cunningham v. The State, 88. 
54. § 4184. Living in adultery or fornication. Bryant v. The State, 33. 
55. § 4189. Miscegenation. Bryant rv. The State, 33. 
56. § 4203. Abusive and insulting language in presence of female. 
Cox v. The State, 66. 

57. §4249. Obstructing public road, Gude v. The State, 100. 

58. §4370. Obtaining money by false pretenses. Carlisle v. The 
State, 75. 

59. § 4443. Keeping open store on Sunday. Dixon v. The State, 89. 

60. §§ 4459-60. Witness certificates; how paid. Herr v. Seymour, 270, 

61. § 4470. Bond of hirer of county convicts. Smith v. The State, 69. 

62. § 4644. Limitation of prosecution. Bube v. The State, 73. 

63. § 4668. Arrest by private person. Cary v. The State, 78. 

64. § 4729. Statement of offense in appeal cases. Carlisle v. The 

State, 75. 
65. § 4765. Oath of petit jury. Cary v. The State, 78. 
66. §§ 4785 etseq. Forms of indictment. Smith v. The State, 60; Sills 
v. The State, 92. 

67. § 4806. Retailing without license. Sills v. The State, 92. 

68. §§ 4817-20. Preferring new indictment. Bube v. The State, 73. 

69. §§ 4852, 4866. Bail, and proceedings against. Kilgore v. The State, 

101. 

70. §4872. Service of copy of indictment. McDaniel v. The State, 1. 

71. § 4876. Objections to renire. Jacksonv. The State, 26. 

72. § 4883. Competency of juror. Garrett v. The State, 18. 

73. § 4895. Corroborating accomplice. Woods v. The State, 35. 

74. § 4904. Conviction of less offense than charged. Bryant v. The 

State, 33. 

75. § 4910. Polling jury. Winslow v. The State, 42. 

76. § 4962. Discharge on habeas corpus. Ex parte The State, 482. 

77. § 4978. Billofexceptions; when necessary. Bright v. The State, 96. 

78. § 5038. Fees of justices in criminal cases. McPherson v. Boykin, 

603. 


COMMON CARRIER. 


1. Liability depends on what.—To make a carrier subject to the strin- 
gent liability imposed by the common law on common carriers, 
there must be privity of contract, express or implied, between 
him and the person who employs him, and a right on his part to 
compensation for his services. Railroad & Banking Co. v. Lamp- d 
ley, 357. 

2. Liability of carrier to sender of letter by mail.—There is no privity of 
contract between the sender of a letter by mail and the contractor 
with the government for carrying the mails, nor has the latter any 
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right to compensation from the former; consequently, he is not 
liable as a common carrier to the sender of the letter, although he 
may be at the same time engaged in the business of a common 
carrier. Jb. 357. 

3. Railroad company carrying mails ; liabiilty to sender of lost letter, 
and form of action against.—A railroad being by law an established 
postroad, and the mails being carried along its route by the diree- 
tions of the post-office department of the government, the liability 
of the railroad company for the loss of mail matter is not that of a 
common carrier, but of a bailee for hire; and while it would be 
liable to the sender of a registered letter, if stolen or lost through 
the negligence or want of care of its agents or servants, the burden 
of proof is on the plaintiff to show that the theft or loss was 
vaused by such negligence, and trover is not the proper form of 
action to enforce the liability. Jb. 357. 

4. Lien on imported goods, in favor of government, and of common car- 
rier.—The United States has a specific lien on all imported goods, 
for the customs-duties on them; and these charges being paid by 
a common carrier, in the ordinary course of business, the lien is 
preserved in his favor. Guesnard v. L. & N. Railroad Co., 458. 


CONFLICT OF LAWS. 


1. Administration and distribution of decedent's estate in different juris- 
diction.—The personal property and assets of a decedent, though 
situated in different jurisdictions, constitute but one estate, and 
must be distributed according to the law of the domicile at the 
time of his death; yet, when the property is in several jurisdic- 
tions, and administration is granted in each, each administrator is 
accountable in the courts of the State in which he was appointed, 
and each administration must be settled where it was granted. 
Life Assurance Society v. Vogel, 441. 

2. Payment of debt to foreign administrator, and action by him.—A 
voluntary payment by a debtor to a foreign administrator, though 
he be the domiciliary administrator, is no bar to a subsequent 
action by a domestic administrator; yet, if the debtor comes 
within the jurisdiction by which the domiciliary (or principal) ad- 
ministrator was appointed, he may be there sued, and can not 
defeat the suit by pleading his liability to the administrator ap- 
pointed in the State of his own residence. Jb. 441. 

3. Exemptions in favor of decedent’s widow ; by what law determined. 
Generally, a surviving widow’s claim of exemption takes effect at 
the death of the husband, and is determined by the law then of 
force; but, as against the debts of the husband, it is to be de- 
termined by the law which was of force when they were contracted, 
and can not be enlarged by subsequent legislation. Bell v. Hall, 
546. 

4. Same ; exemption of $1,000 of personalty.—Personal property of a 
resident debtor, to the amount of $1,000, was exempted by con- 
stitutional provision in 146%; but such exemption, in favor of his 
surviving widow, was first given by the statute approved February 
8th, 1872; and it is inoperative as against debts created prior to 
the passage of that statute. Jb. 446. 


CONSTITUTIONAL LAW. 


1. Constitutional guaranty of right to ‘‘ speedy public trial.”’—The con- 
stitutional provision declaring that the accused, in all prosecutions 
by indictment, has a right to a ‘speedy public trial’? by a jury 
(Art. I, § 7), while mandatory on the legislative department, 
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3. 


> 


5. 


6. 


7. 


necessarily leaves much to the discretion of the General Assem- 
bly, in enacting laws which will guard against undue haste on the 
one hand, to the detriment of the public interests, and improper 
procrastination on the other, to the denial of the substantial rights 
of the accused; but it does not entitle the accused to a discharge 
on account of the failure of the law, while reasonably adapted to 
secure a speedy trial, to provide against every contingency which 
may occasion delay in any particular case, or ou account of any 
delay made necessary by the law itself. xv parte State, in re 
Tate, 482. 

Attachment by State, without bond or aflidavit; constitutionality of 
law authorizing.—The statute authorizing suits to be brought in 
the name of the State, on the written direction of the governor to 
the attorney, ‘* without giving bond or security, or causing affidavit 
to be made, though the same may be required in actions between 
private citizens’? (Code, § 2902), is not dispensing with ‘‘ due pro- 
cess of law,’’ nor violative of any constitutional provision, State 
or Federal. Ex parte Macdonald, 603. 

Exemptions from jury service; repeal of law granting.—Exemption 
from service on juries is granted to particular persons or classes 
on grounds of public policy, and is always subject to legislative 
regulation or repeal; and when the law grantingit is repealed, the 
right of exemption ceases, even in favor of those persons who, by 
the performance of specified services, have earned an exemption 
under its provisions. Dunlap v. The State, 460. 

License-tax on telegraph companies; constitutionality of.—The port 
of Mobile having express authority under its charter, or act of 
incorporation, to impose a license-tax ‘‘upon all persons or cor- 
_mapae agen trading or carrying on any business, trade or profession, 
v an agent or otherwise, within the limits of said corporation,” 
and having imposed, by ordinance, a license-tax of $225 on all 
‘**telegraph companies’ doing business within the limits of the 
corporation ; held, on the authority of Osborne v. Mobile, 16 Wall. 
479, that said ordinance, in its application to a telegraph company 
which had complied with the requirements of the act of Congress 
(Rev. Stat. §§ 5263 et seq.), is not violative of the constitutional 
provision which confers on Congress the power ‘‘ to regulate com- 
merce with foreign nations and among the several States.’’ Port 
of Mobile v. Leloup, 401. 

Legislative power; local laws.—Except as restrained by constitu- 
tional provisions, State and Federal, the General Assembly has 
the same plenary power of legislation as the British Parliament, 
subject to the qualification that the power is purely legislative in 
its character; and there is no constitutional inhibition upon the 
power to enact laws operating only within certain designated 
boundaries or counties, different from the general laws operating 
in other portions of the State. Mangan v. The State, 60. 


Local law prohibiting transportation of seed-cotton by night.—The 


second section of the special statute approved February Ist, 1879 
(Sess. Acts 1878-9, p. 206), prohibiting the transportation by night, 
within the counties and boundaries specified, of ‘‘ any cotton in 
the seed,’’ is a legitimate exercise of the police power, is not an 
unauthorized interference with the rights of private property, and 
is not violative of any constitutional provision. (Re-affirming 
Davis v. The State, 68 Ala. 58-65.) Ib. 60. 


Local law prohibiting sale of seed-cotton.—The first section of said 


special statute, which makes it ‘‘ unlawful for any person to sell, 
or offer for sale, barter, exchange or buy,’’ within the counties and 
boundaries specified, ‘‘ any cotton in the seed,’’ or elsewhere to 
buy, sell, &c., any cotton in the seed raised within said counties, 
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is also a legitimate exercise of the police power, is not an unau- 
thorized interference with the rights of private property, and is 
not violative of the Fourteenth Amendment to the Federal consti- 
tution, nor of the 37th section of the Declaration of Rights in the 
State constitution. Jb. 60. 

Exemption in favor of decedent’s widow; by what law determined. 
Generally, a surviving widow’s claim of exemption takes effect at 
the death of the husband, and is determined by the law then of 
force; but, as against the debts of the husband, it is to be deter- 
mined by the law which was of force when they were contracted, 
and can not be enlarged by subsequent legislation. Bell v. 
Hall, 546. 


CONTRACTS. 


i 


~) 


2. 


+ 


or 


Contract of employment; compensation agreed on.—A contract of em- 
ployment may be express and definite as to all its terms, or it may 
be partly express and partly left to implication ; and when services 
are performed under an express contract of employment, the wages 
or compensation not being specified, a recovery may be had under 
a quantum meruit. Railroad Co. v. Hill, 208. 

Evceution of written contract; signature by mark.—When a note, or 
other written contract, is signed by the maker or promisor by mark 
only, his name being written for him by the payee or promisee, 
this is not a valid execution of the instrument. Carlisle, Jones & 
Co. v. Campbell, 247. 

Contract of marriage-brokage.—A marriage-brokage contract is an 
agreement for the payment of money, or other compensation, for 
the procurement of a marriage; and it is held void on grounds of 
public policy, although there may be no fraud on either party. 
White v. Nuptial Benefit Union, 251. 

Contracts in restraint of marriage.—Subject to modifications and 
limitations by the application of special rules, all contracts, 
whether exccuted or executory, creating a general prohibition of 
marriage, are contrary to public policy, and are void; but condi- 
tions in partial restraint of marriage, in respect to time, place, or 
person, if reasonable in themselves, not materially and practically 
creating an undue restraint upon the freedom of choice, nor opera- 
ting in terrorem, are valid. Ib, 251. 

Contract or policy of marriage insurance.—Under the charter of the 
defendant in this case, a private corporation, the object of which 
is declared to be ‘‘ to unite acceptable young people in such a way 
as to endow each with a sum of money, not to exceed $6,000, to be 
paid at marriage or endowment, according to the regulations 
adopted ;’’ a certificate of membership containing these provis- 
ions, ‘‘ that no member will be entitled to any benefit whatever, 
who marries in less time than three months from the date of his 
certificate,’”’ and that ‘‘every member who shall have been in good 
standing, for at least three months prior to his marriage, shall be 
entitled to $40 per month upon each $1,000 named in his certifi- 
cate, for each whole month of his membership, provided that the 
same shall never exceed $3,000, or so much thereof as shall be 
realized from one marriage assessment of all the members of this 
class,’’—is not a marriage-brokage contract, but is void on grounds 
of public policy, as operating an undue restraint of marriage, by 
offering an inducement for its indefinite postponement. Jb. 251. 


6. Same; wager-policy.—Such certificate being procured for the benefit 


of a third person, who was not related to the member by consan- 
guinity or affinity, but who was to pay the dues and assessments, 
and was to receive two-thirds of the proceeds when collected, the 
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contract is in the nature of a wager policy of insurance, and is void 
on principles of public policy. Jb. 251. 

Action on illegal contract.—The courts will not lend their aid to en- 
force an executory illegal contract; and if a contract has been ex- 
ecuted which contravenes good morals or public policy, the parties 
being in pari delicto, the courts will not interfere at the instance 
of either party with rights acquired by the other. Jb. 252. 

When note takes effect as contract.—A note takes effect as a contract, 
not from the day on which it is dated or signed, but from the day 
on which it is delivered; and if it was not delivered on Sunday, 
its validity is not affected by the fact that it was dated or signed 
on that day. Burns & Co. v. Moore & McGee, 339. 

Contracts made on Sunday; exception ‘Sin case of necessity.”’—A 
contract made on Sunday, if made ‘‘in case of necessity,’’ is not 
void (Code, § 2038); and when there is any evidence whatever 
tending to show that the contract sued on was made in a ‘‘ case of 
necessity,’’ as the words are used in the statute, the sufficiency of 
that evidence should be submitted to the j jury. Th. 339. 

Same.—The necessity which will bring a case within this exception 
to the statute, if not physical, must involve, at least, a moral 
emergency which will not reasonably admit of delay, and which 
rescues the act from the imputation of a willful desecration of the 
day ; and the inconvenience which might ordinarily result from a 
day’s delay in travelling is not such an exigency as tends to estab- 
lish a case of necessity, or requires that the suiliciency of the evi- 
dence should be submitted to the jury. Jb. 339. 

Deposit in post-office, operating as delivery.—A written contract, de- 
posited by the promisor in the post- -office, and addressed to the 
promisee, by whom it is afterwards received, takes effect, and be- 
comes operative as a contract, from the day on which it was so de- 
posited in the post-office. Hatchett v. Molton, 410. 

Contracts of infants; by whom avoided.—The contracts of an infant, 
whether executed or executory, are voidable at his election—sub- 
ject to be affirmed or disaffirmed by him on attaining his majority ; 
and while this privilege is personal, not being transferable, nor 
capable of exercise by any third person during the life of the in- 
fant, it may be exercised, in the event of his death during minority, 
by his legal representatives, who, where the contract is a sale or 
conveyance of lands, are his heirs, or privies in blood, succeeding 
to his estate. Sharp v. Robertson’s Evecutors, 343. 


13. Contract of sale; agreement as to price.—On a sale of personal prop- 


14. 


erty, the contract may be complete, without specifying the price to 
be paid; as where it is not stated, or is left open for future adjust- 
ment by consent, the property being delivered with the intention 
to complete the sale. But, where the price is not left open by 
consent, and is not fixed by the concurring assent of the parties— 
the vendor intending to sell at one price, and the purchaser intend- 
ing to buy at a different price—though the property is delivered, 
there is no complete contract; and “either party may rescind, on 
discovering the mutual mistake, by offering to return the money, 
or the property, as the case may be. W ilkinson v. Williamson, 
163. 

Same ; liability of purchaser, on loss or destruction of property. 
If the property is delivered to the purchaser under such incom- 
plete contract, and is afterwards lost, consumed, or otherwise 
placed beyond ‘his control, by his own fault, so that, on a rescission 
of the contract, the parties could not be placed in statu quo, the 
purchaser would, it seems, be liable for a reasonable price, as upon 
a quantum valebat. Ib. 163. 





15. Retention of money by vendor.—Under such incomplete contract, the 
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seller’s retention of money paid by the purchaser, being equally 
consistent with each version of the contract, can not be considered 
a ratification of the contract at the price insisted on by the pur- 
chaser. Jb. 2638. 

16. Sale in payment of debt ; delivery, and agreed price.—A delivery of 
personal property, in absolute payment of a debt, may pass the 
title, and consummate the contract, if so intended by the parties, 
although no specific price was agreed on; the law assuming that 
the price was to be fair and reasonable, or that it was to be the 
amount of the specific debt. Townsend v. Brooks, 308, 

17. Sale and delivery of personal property; retentien of lien by vendor. 
On a sale and delivery of a wagon, team of oxen and fixtures, in 
consideration of a certain quantity of timber of specified size and 
quality, a stipulation that the seller ‘ reserves and holds a lien on 
the said property, until the said pieces of timber are delivered,”’ 
is not a reservation of the legal title, but only creates an equitable 
mortgage. Jones v. Anderson, 427. 

18. Retaking possession by seller ; rescission or modification of contract. 
The wagon and oxen having been delivered to the purchaser under 
such contract, the seller would have no right to retake them, unless 
there was a rescission of the contract, or such modification thereof 
as would convert his reserved lien into a legal mortgage, or other- 
wise vest in him a legal title ; and if there were two joint purchasers, 
one of them would have no right, without the assent and concur- 
rence of the other, to make such rescission or modification, or to 
surrender the possession. Jb. 427. 

19. Fraud by purchaser, on sale of personal property; burden of proof. 
There are circumstances of fraud and ialse representation or con- 
cealment, sometimes entering into contracts of purchase on credit, 
which arm the seller with the right, if seasonably expressed, of 
renouncing the contract, and recovering the property thus fraudu- 
lently obtained from him; but fraud is defensive matter, the onus 
of which rests on him who asserts it. Jb. 427. 

20. Sale of goods for cash; payment and delivery. —When goods are sold 
for cash on delivery, payment and delivery are concurrent acts ; 
the title does not pass on delivery without payment, unless it is 
accompanied with circumstances showing a waiver thereof, and 
the seller may recover the goods so delivered. Shines v. Steiner, 
458, 

21. Same ; remedy of seller, whether case or assumpsit.—On a sale of 
cotton for cash on delivery, the seller carrying it to a warehouse 
for storage, and taking a warehouse receipt in the name of the 
purchaser, with the understanding that, on the return of the 
receipt, by which the value at the agreed price could be ascer- 
tained, the money would be at once paid; the refusal of the pur- 
chaser to pay prevents the consummation of the contract, and the 
seller may reclaim the cotton; and if he elects to reclaim it, 
or brings an action for damages founded on the fraud, he can not 
maintain an action ex contractu for the agreed price. Jb. 458. 


CORPORATIONS. 


1. Foreign corporation ; residence of, and transaction of business by. 
A corporation chartered under the laws of Georgia necessarily has 
its residence there, and can not exercise any of its corporate 
faculties in Alabama except by comity, which is granted or with- 
held on such terms and conditions as may be prescribed. Rail- 
road & Banking Co. v. Carr, 388. 

2. Railroad corporation chartered by two or more States ; residence of. 
When a railroad extends through two or more States, and is 
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operated under a charter procured from each, identical in the 
powers and privileges pol ents the corporation is a unit, and 
1as a legal residence in each of the States through which its road 
runs. Jb. 388. 

Action against foreign corporation ; lies when.—The statutory pro- 
visions authorizing the service of process, in actions against cor- 
a, on certain designated officers or agents, or, affidavit 
veing made of their non-residence, on any white person in the 
employment of the corporation, or doing business for it (Code, 
§§ 2934-5), do not authorize suits against foreign corporations, 
except on causes of action originating here, or on contracts 
entered into with reference to a subject-matter within this State. 
Tb. 388. 

Same.—A passenger travelling on a railroad in Georgia, where he 
resided, between the cities of Macon, Georgia, and Eufaula, Ala- 
bama, can not maintain an action in the courts of Alabama, 
against the Georgia railroad company as a common carrier, for 
personal injuries sustained in Georgia. Jb. 388. 

Same.—Whether a railroad company, incorporated in Georgia, and 
extending its business into Alabama, can be here sued for a breach 
of. contract to be performed partly in each State, is not decided. 
I b. 888s. 

Powers of corporations.—A corporation, whether created by a special 
statute, or organized under general laws, can only exercise the 
powers expressly granted, the implied powers necessary to carry 
into effect those express powers, and such incidental powers as 
pertain to the purposes of their creation. Railroad & Banking 
Coa. v. Smith, 573. 

Foreign railroad and banking corporation ; power to run steamboat 
on river.—The Central Railroad and Banking Company of Georgia, 
which was authorized by its charter to construct and operate a 
railrcad between the cities of Savannah and Macon, and to organize 
and carry on a banking business, has no power, express, implied, 
or incidental, to purchase and run a steamboat on the Chatta- 
hoochee river, which is no part of its route, nor to form a part- 
nership with a natural person for carrying on that business. Jb. 


573. 


Liability of corporation on contracts ultra vires, and for torts.—An 


action against a corporation, founded on a contract which is ultra 
vires, may be defeated on that ground; but this principle does not 
apply to an action ex delicto, founded on a tort committed by its 
officers or agents in the performance of their duties. Jb. 573. 


Same.—To render a corporation liable, in an action ex delicto, for 


damages caused or suffered from the negligence of its agents or 
servants in the performance of a contract which is ultra vires, it 
must be shown that the contract was its corporate act, and not the 
unauthorized act of its officers or agents; and this may be shown 
by proof of authority conferred by a prior corporate act, or by a 
subsequent ratification by a corporate act under circumstances 
which required an election to ratify or repudiate. Jb. 573. 


Domicile of corporation, and actions against.—A corporation has its 


domicile, as to debts contracted by it, in the State by which its 
charter was granted; but it may subject itself to suit in another 
State, by the appointment of an agent, upon whom, as a statutory 
condition of doing business there, process may be legally served. 
Life Assurance Society v. Vogel, 441. 


Action on policy of life-insurance, against foreign corporation. 


Where a person domiciled in Alabama here obtained a policy of 
insurance on his own life from a corporation chartered in New 
York, but having an office and doing business here by an agent, 
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through whom the policy was effected, and also had his domicile 
here at the time of his death; an executor appointed here may 
maintain an action on the policy in the courts of Alabama, not- 
withstanding the grant of administration also in New York. Jb. 
441 

12. Action against corporation ; proof of service of process.—To sustain 
a judgment by default, in an action against a corporation (Code, 
§§ 2934-35), the record must show that proof was made to the 
court of the fact that the person upon whom, as shown by the 
sheriff's r turn, the process was served, was the agent of the cor- 
poration, or occupied such other relation toward it as justified the 
service upon him for the corporation. Fire Insurance Co. v. Fow- 
ler & Co.,°372. 

13. Appointment of agent by corporation ; when implied.—The appoint- 
ment of an agent by or for a corporation, as by a natural person, 
may be implied from a confirmation of his acts, or an acceptance 
of his services without objection; and after such confirmation, or 
acceptance, the corporation can not evade payment for his services 
‘ y denying the validity of his appointment. Ala. Gr. So. Railroad 
Co. v. Hill, 303, 

14. Constitution and by-laws of private corporation ; binding force of. 
The constitution of an incorporated society or association, and by- 
laws adopted in conformity with its provisions, so far as they do 
not contravene any public law or principle of public policy, are 
alike binding on the society itself and its several individual mem- 
bers, however inconvenient or embarrassing they may be found in 
administration. Weatherly v. Med. and Surg. Society, 567. 

15. Constitution of respondent society construed, as to proceedings for re- 
vision of roll of members, and business at special (or called) meet- 
ings.—By the provisions of the constitution of the respondent soci- 
ety in this case, a private corporation, the business of each regular 
meeting is particularly specified, the first regular meeting in April 
being declared the ‘‘ regular meeting for the revision of the roll of 
members by the secretary ;’’ and it is further declared that, while 
the prescribed order of business ‘‘ may be suspended, at any time, 
by the vote of the majority of the members present at any meet- 
ing,’’ ‘‘ this shall not be construed so as to justify the introduction 
into any meeting of business which does not properly belong to it, 
and for which provision is made in this constitution.’’ Held, that 
while the society may, at any meeting set aside for a specified pur- 
pose, suspend the prescribed order of business by the vote of a 
majority of the members present, and postpone the consideration 
of that business to a future meeting, this can be done only at the 
meeting for which that particular business is prescribed; that the 
business relating to the revision of the roll of members, being 
specially prescribed for the first regular meeting in April, can not 
lawfully be transacted at a called meeting in August, unless regu- 
larly postponed to that time at the regular meeting in April; and 
that the relator’s name having been struck from the roll of mem- 
bers at the regular meeting in April, by proceedings which were 
held by this court to be irregular, and which were therefore set 
aside by its order, the society had no authority, at a called meeting 
in August, to strike his name from the rolls, and a mandamus was 
awarded to compel his restoration. Jb. 567. 


COSTS. 


1. In criminal cases, commenced in justice’s court ; how paid.—When 
acriminal prosecution, commenced before a justice of the peace, 
is removed into the Circuit Court, by appeal or otherwise, the 
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costs must be ‘‘there taxed and collected like other costs” 
(Code, § 5038); but this provision des not make the fees of the 
justice payable out of the fund arising from fines and forfeitures 
(Ib. § 4461), as the fees of officers of court are in certain cases. 
McPherson v. Boykin, 602. 


State witness certificates ; how certified and paid.—The claims of State 


witnesses in criminal cases, whether for attendance before the 
court or the grand jury, must be authenticated by the certificate of 
the clerk of the court, before they become proper charges on the 
fund arising from fines and torfeitures (Code, §§ 4459-60) ; though 
the foreman of the grand jury is required to give certificates to 
witnesses attending before that body, showing the number of 
days’ attendance, the distance travelled, &c. (Sess. Acts 1882-3, 
p. 158), on which, when compared with the certified book which he 
is required to file with the clerk, the latter issues the necessary 
certificate to the witness. Herr v. Seymour, 270. 


3. Same; sufficiency of certificate; statute construed as remedial. 


Although the statute requires that the certificate of the clerk shall 
state ‘‘ therein the amount of compensation to which the witness 
is entitled, and the facts which make it a good claim against the 
county ’’ (Code, § 4460); yet, being a remedial statute, it must be 
liberally construed ; and being so construed, if the certificate states 
on its face the amount of compensation, and an indorsement on it, 
signed at the same time, states the facts which make it a good 
claim against the county, this is a substantial compliance with the 
statute. Jb. 270. 


4. Fees of officers of court, and witness certificates ; priority of payment, 


under general and special statutes.—By the general law (Code, 
§ 4461), the registered claims of State witnesses are entitled to 
priority of payment, out of the fund arising from fines and forfeit- 
ures, over claims for the fees of officers of the court; and while 
the special statute approved February 24th, 1881, applicable to 
Sumter county (Sess. Acts 1880-81, p. 280), makes the latter 
claims, when certified as required, a charge on said fund, and re- 
ceivable in payment of any debt due the county, ‘‘ the same as 
State witnesses’ certificates are now received,’’ there is nothing 
in it which destroys or impairs this right of priority of payment 
given to registered witness certificates. Ib. 270 


5. Same.—Under the special statute applicable to Sumter and other 


counties, approved February 22d, 1883, further regulating the pay- 
ment of claims against this said fund (Sess. Acts 1883-3, p. 523), 
which was intended to prevent the fund lying idle in the county 
treasury, registered claims not being presented for payment within 
one month after advertisement by the clerk, he is required to 
apply the money on hand to the payment of succeeding claims 
due and registered; and if such claims, not being so presented, 
are not re-registered within six months, they are declared barred ; 
= to this extent, but no further, the general law is repealed. 
. 27 


CRIMINAL LAW. 


ABUSIVE AND INSULTING LANGUAGE. 


1. Offense not joint; indictment against two, and acquittal of one.—The 


statutory offense of using abusive, insulting, or obscene language, 
in or near a dwelling-house, in the presence of a female (Code, 
§ 4203), can not be committed by two or more persons jointly, 
though each might use the same unlawful words in an altercation ; 
but, when two are jointly indicted, and one is acquitted, the judg- 
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ment against the other being reversed on error, a nolle-pros. may 
be entered against the one who was acquitted. Cox v. The 
State, 66. 

When witness may testify negatively, as to words used or charged. 
A person who was present on the particular occasion inquired 
about, or near enough to hear what was said by the parties, may 
state that fact, and, further, that he did not hear them use the 
language imputed to them. Jb. 66. 


to 


ADULTERY, AND FORNICATION. 


3. Living in adultery or fornication; conviction of misdemeanor, under 
indictment charging felony.—Under an indictment which describes 
the defendants as a negro man and a white woman, and charges 
them with the statutory felony of living together in adultery or 
fornication (Code, § 4189), if the evidence fails to prove that the 
man isa negro, or of negro blood, a conviction may be had of a 
misdemeanor in living together in adultery or fornication (Jb. 
§ 4184); since the misdemeanor is necessarily included in the 
felony (/h. § 4904), and a conviction or acqrittal of the latter would 
be a bar to a subsequent prosecution for the former. Bryant v. 
The State, 33. 


ARREST. 


> 


By private person.—An arrest may be made by a private person, 
forany public offense committed in his presence, or where a felony 
has been committed, and he has reasonable cause to believe that 
it was committed by the person arrested (Code, § 4668); but it is 
his duty to carry the arrested person before a magistrate, ‘‘ with- 
out unnecessary delay ’’ (7b. § 4671), or to deliver him to an 
officer having lawful authority to arrest him; and it is no excuse 
for his failure’to do so, that he was engaged in examining the 
prisoner when demanded by the officer. Cary v. The State, 78. 

Warrant of arrest, issued by notary public as justice of the peace after 
expiration of term of office.—A warrant of arrest issued by a notary 
public, as ex officio a justice of the peace, after the expiration of 
his term of office, has no legal validity, and does not authorize an 
arrest by an officer in whose hands it is placed, unless facts are 
shown which are sufficient to uphold the acts of the notary as an 
officer de facto. Ib. 78. 


ue 


ARSON. 


_— 
oe 


What is corpus delicti.—In a prosecution for arson, the corpus delicti 
is not the fact that a house was burned down, but that it was 
burned by the willtul act of some person criminally responsible for 
his acts, and not by natural or accidental causes. Winslow v. The 
State, 42. 

7. Same ; suffici ney of preliminary proof.—Evidence showing that the 
fire occurred about midnight, at a part of the house in which no 
fire had been used during the day or night, and, when first dis- 
covered, was burning on the outside of the house; and that a fresh 
track was discovered the next morning, in a lane leading from the 
public road to the house, which track corresponded with the de- 
fendant’s, is prima facie sufficient proof of the corpus delicti to 
render the defendant’s confessions admissible as evidence. Jhb. 42. 

8. Evidence tending to show motive ; proof of collateral fact.—li there 

was a controversy between the defendant and the occupants of 

the house burned, as to the ownership of the property, and it was 
shown that the defendant knew the occupants had a certificate of 
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entry for the land, which certificate was in the house at the time of 
the alleged burning; proof of these facts would be admissible, as 
tending to show a motive for the burning; but the fact being only 
collaterally and incidentally in issue, it would not be necessary to 
prove the entry by a certified transcript. / 6. 42. 


BalIL. 


Proceedings against, on forfeited recognizance.—The several statutory 
provisions prescribing the proceedings for the forfeiture of under- 
takings of bail in criminal cases (Code, §§ 4863-68), construed in 
connection with the provision which declares that the undertaking 
** binds the parties thereto jointly and severally’’ (7b. § 4852), an- 
thorize the taking of forfeitures against the sureties, or one or more 
of them, with or without their principal. Av/grow v. The State, 101. 


CARRYING CONCEALED WEAPONS. 


Constituents of offense.—Under the statute against carrying deadly 
weapons “‘ concealed about the person ’’ (Code, § 4109; Sess. Acts 
1880-81, p. 38), a conviction can not be had on proof that the de- 
fendant, while riging on horseback along a public road, had a 
pistol in his saddle-bags. Cunningham v. The State, 88. 


EScAPEs. 


Negligent escape, by hirer of county convict; form of indictment.—An 
indictment for a negligent escape may be maintained against the 
hirer of a county convict; and the indictment is sufficient, if it 
pursues substantially the form prescribed for a negligent escape by 
an officer.—Code, p. 996, Form No. 44. Smith v. The State, 69. 


12. Bond of hirer of county convicts; admissibility as evidence, and con- 


clusiveness of recitals; error without injury in charge to jury.—The 
bond executed by the hirer of a county convict, reciting therein 
the terms of the contract of hiring, the name and sentence of the 
convict, &c. (Code, § 4470), is admissible as evidence against him, 
when indicted foi a negligent escape, to prove the fact of hiring as 
therein recited, although a record of those facts is required to be 
kept; and although he may not be concluded by such recitals, he 
is not injured by a charge asserting that he is thereby estopped, 
when it appears that he adduced no evidence assailing their cor- 
rectness, and when, on the uncontroverted facts, the court might 
have given, on request, a general charge against him. Jb. 69. 


13. Escape by prisoner asking discharge.—The accused in this case can 


not claim to be discharged on account of the incompetency of the 
presiding judge, because the record further shows that, when the 
case was transferred to the County Court, the presiding judge of 
that court was qualified to try it; that the accused then fled the 
country, forfeiting his appearance bond, and did not return until 
after the appointment of the disqualified judge, when he surren- 
dered himself, and demanded a trial. Ex parte State, in re Tate, 
583, 


EVIDENCE. 


14. Accomplice ; corroborating testimony of.—When an accomplice is 


allowed to testify as a witness in a case of felony, the testimony 
of his wife may be sufficient corroboration to authorize a conviction 
(Code, § 4895), the weight to be accorded to it being a question for 
the determination of the jury. Wood v. The State, 35. 


15. Competency of wife as witness against hushand’s accomplices.—Where 





several persons are jointly indicted and tried together, the wife of 











INDEX. 643 


CRIMINAL LAW—Continued. 


16. 


17. 


18. 


19. 


21. 


99 


o 
23. 


24. 


CD he 


=). 


26. 


one of them is not a competent witness for or against the others, 
when her testimony affects the interest of her husband; but, when 
the husband is not a party tothe record, not having been indicted, 
or a nolle-pros. having been entered as to him, the wife is a 
competent witness against the others, his accomplices in the com- 
mission of the crime. Jb. 35. 

Husband and wife as witnesses against each other.—Where the testi- 
mony of husband or wife, even in a collateral matter, tends to 
criminate the other, it will not be compelled, though it may be re- 
ceived. Jb. 35. 3 

Proof of character.—Whenever character is properly in issue, it 
must be proved by general reputation, and evidence of particular 
acts or conduct is not admissible. Jones v. The State, 9. 

Charge as to proof of good character.—A charge asked, instructing 
the jury that proof of good character in a criminal case, if believed 
by them, ‘‘is sufficient to generate a reasonable doubt of the de- 
fendant’s guilt,’ is properly refused; since, while such evidence 
is admissible for the purpose of generating a reasonable doubt of 
guilt, its sufficiency is a question for the decision of the jury. 
Booker v. The State, 22. 

Proof of identity.—Identity of name is presumptive of identity of 
person, in the absence of evidence showing that the name is borne 
by two or more persons in the same neighborhood or community. 
Garrett v. The State, 18. 

Same ; implied admission.—When it becomes material to prove the 
identity of the accused as the person who committed the offense, 
any declaration addressed to him, tending to establish such identity, 
and admitted by his conduct or silence to be true, is competent evi- 
dence. Ib. 18. 

Charge as to sufficiency of proof of identity.—Where the identity of 
the defendant as the criminal agent depends on the testimony of 
the prosecutrix alone, a charge asked, instructing the jury that, 
‘if she may be mistaken in his identity, then the jury ought to 
acquit him,’’ is properly refused ; since a mere possibility of mis- 
take, as to his identity, is not the equivalent of that insufficiency 
of proof which, as matter of law, generates a reasonable doubt, 
pol requires an acquittal. Booker v. The State, 22. 

Charge on sufficiency of evidence.—A charge asked, which asserts 
that if, from the evidence, there is a probability of the defendant’s 
innocence, he is entitled to an acquittal, asserts a correct legal 
proposition, and its refusal is error. Winslow v. The State, 42. 

Sufliciency of confessions, without proof of corpus delicti.—In a crimi- 
nal case, a conviction can not be had on the extra-judicial confes- 
sions of the defendant, without proof aliunde of the corpus delicti ; 
but direct and positive proof of that fact is not indispensable. 
Ib. 42. 

Same ; province of court and jury.—The sufficiency of the proof of 
the corpus delicti is not a question of law for the decision of the 
court, but a question of fact for the jury to decide; and while the 
court must decide, in the first instance, whether the evidence ad- 
duced is prima facie sufficient to go to the jury, the jury are 
not bound to hold it sufficient ‘because the court has admitted it. 
Ib. 42. 

Arson ; what is corpus delicti.—In a prosecution for arson, the corpus 
delicti is not the fact that a house was burned down, but that it was 
burned by the willful act of some person criminally responsible for 
his acts, and not by natural or accidental causes. Jb. 42. 

Same ; sufficiency of preliminary proof.— Evidence showing that the 
fire occurred about midnight, at a part of the house in which no 
fire had been used during the day or night, and, when first dis- 
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covered, was burning on the outside of the house; and that a fresh 
track was discovered the next morning, in a lane leading from the 
mublic road to the house, which track corresponded with the de- 
hadents, is prima facie suflicient proof of the corpus delicti to 
render the defendant’s confessions admissible as evidence. Jb. 42. 

27. Charge as to credibility of witness, when testimony is conflicting.—The 
credibility of witnesses is entirely a question for the jury, under 
certain rules for weighing it which may be given them in charge; 
and in a criminal case, where the testimony of a witness for the 
prosecution is in conflict with the testimony of two witnesses for 
the defense, as to the same conversation or occurrence, a charge 
requested, instructing the jury that, if the three witnesses “ are 
of equal credibility and weight, and the two latter conflict with 
the former on the facts of the case, they may disregard the evi- 
dence of the former.’’ ‘lays down a confusing and embarrassing 
standard for weighing the testimony,’’ and is properly refused. 
Childs v. The State, 92. 

28. Charge as to testimony of witness partly false.—A charge requested, 
instructing the jury that, if they find the testimony’of a witness 
false as to certain facts stated by him, or false in part, they ‘“‘ may 
discard all his evidence,”’ is properly refused, since a false state- 
ment by a witness, though it may affect his credibility, does not 
require that his entire testimony should be discarded by the jury, 
unless it was known by him to be false, or was made with intent 
to deceive or mislead. Jb. 93. 

29. Charge as to circumstantial evidence.—A charge instructing the jury, 
in a criminal case, ‘‘ that circumstantial evidence is as good as 
any other kind of evidence; that, like positive evidence, it must 
produce in their minds conviction of guilt beyond a reasonable 
doubt, and that some text-writers hold it to be better than any 
other kind of evidence,’’—is freefrom error. West r. The State, 98. 

30. Proof of venue.—In a criminal case, a judgment of conviction will 
not be reversed, because the bill of exceptions does not show that 
the venue was proved, when it does not appear that any question 
as to the venue, or as to the sufficiency of the proof, was raised or 
presented in the court below. Jb. 98. 

Dying declarations.—Under the evidence stated in the bill of excep- 
tions in this case, the declarations of the deceased, which were 
admitted as dying declarations, were made under a sense of im- 
pending death, and were properly received as evidence. Jb. 98. 

32. Admission or confession by third person.—The admission or confes- 
sion of a third person, that he committed the offense with which 
the accused is charged, not made under oath, though on his death- 
bed, is mere hearsay, and is not admissible as evidence for the 
accused. Jb, 98. 

33. Defendant’s threats and declarations ; when admissible as evidence 
against him.—The defendant’s threats, or declarations in the 
nature of threats, before the commission of the offense charged, are 
admissible as evidence against him. Winslow v. The State, 42. 

34. Evidence tending to show motive; proof of collateral fact.—lt there 
was a controversy between the defendant and the occupants of the 
house burned, as to the ownership of the property, and it was 
shown that the defendant knew the occupants had a certificate of 
entry for the land, which certificate was in the house at the time 
of the alleged burning; proof of these facts would be admissible, 
as tending to show a motive for the burning; but the fact being 
only collaterally and incidentally in issue, it would not be neces- 
sary to prove the entry by a certified transcript. Jb. 42. 

35. Proof of former quarrel, as showing malice.—The fact of a previous 
altercation or difficulty between the accused and the deceased, is 
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competent evidence, as tending to show malice, ill-will, or a mo- 
tive for the killing; but the particulars or merits of that difficulty 
can not be inquired into. Garrett v. The State, 18. 

Same; declarations of third person at former dificulty.—The declara- 
tions of a bystander at the time of the previous altercation or 
difficulty, which occurred several hours before the killing, are too 
remote from the homicide to be admissible as a part of the res 
geste, and, if illustrating the nature of the former difficulty, would 
not be competent or admissible as evidence against the defendant ; 
but the declaration of the defendant’s wife, made in his presence 
and hearing at the time of the former difficulty, addressing him 
by name, and telling him not to have any difficulty with the de- 
ceased, does not relate to the particulars of the occurrence, but 
only tends to prove the fact, and is admissible as evidence against 
the defendant. Jhb. 78. 

Threats by defendant ; admissibility of.—In a prosecution for mur- 
der, the defendant’s threat, or declaration—‘‘ Damn him, I am 
going to kill him’’—not naming any particular person, is admissi- 
ble as evidence against him, when it is shown that it was made on 
the day of the killing, and that a few hours previously he had had 
an altercation with the deceased ; and it is for the jury to determine 
whether the threat had reference to the deceased. Jones v. The 
State, 9. 

Impeaching witness by proof of difficulty with party.—The testimony 
of a witness may be discredited, by showing that he has expressed 
or evinced a feeling of partiality or bias in favor of the party by 
whom he is introduced, or of animosity towards his adversary ; 
and this may be shown, as to a witness for the defense in a prose- 
cution for murder, by proof of an altercation between him and the 
deceased on the day of the killing, and the character of that diffi- 
culty as serious or trivial; but only the fact of the difficulty is ad- 
missible evidence, and the merits or particulars thereof can not 
be inquired into. Jb. 9. 

Impeaching and sustaining witness.—It is not permissible to adduce 
evidence to sustain the credibility of a witness, as by showing 
that his testimony before the committing magistrate was substan- 
tially the same as on the trial, unless an attempt has been made 
to impeach it. McDaniel v. The State, 1. 


FALSE PRETENSES; OBTAINING MONEY By. 


Criminal intent.—To authorize a conviction for the statutory offense 
of obtaining money or property ‘‘ by any false pretense or token, 
and with the intent to injure or defraud ’’ (Code, § 4370), the crim- 
inal intent must be proved; but the word injure, as used in the 
staiute, means neither more nor less than is implied in the word 
defraud. Carlisle v. The State, 75. 


HomictipE; Murper; MANSLAUGHTER. 


Self-defense.—When a man is attacked in his own dwelling-house, 
he is not required to retreat, in order to invoke the benefit of 
the doctrine of self-defense; and his place of business is deemed, 
pro hae vice, his dwelling-house, within this principle. Cary v. The 
State, 78. 

Same.—When a man is attacked in his own dwelling, he is not re- 
quired to retreat from it, in order to invoke the benefit of the doc- 
trine of self-defense, and his place of business is deemed, pro hac 
vice, his dwelling; and the principle applies as between partners, 
joint tenants, and tenants in common. Jones v. The State, 8, 
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the defendant must have entertained at the time an honest belief 
in the existence of a present necessity on his part to kill, in order 
to save his own life, or to prevent the infliction of grievous bodily 
harm; and the circumstances must have been such as to impress 
the mind of a reasonable man, under the same state of facts, 
with a belief of such imminent peril and urgent necessity. Jb. 9. 

Larceny or trespass as excuse for killing.—The defendant and the 
deceased being partners, or joint owners of a bar-room, its con- 
tents and ees A oy the taking of money from the drawer by the 
deceased would not, of itself, reduce the killing from murder to 
manslaughter. Jb. 9. 

Self-defense ; burden of proof.—To establish the plea of self-defense, 
it is enough for the defendant to show that at the time he was, 
either really or to ordinary appearance, in imminent peril of life 
or limb, and had no other reasonable means of escape ; and though 
he can not invoke this defense when he himself provoked or en- 
couraged the difficulty, the onus is not on him to prove this nega- 
tive. McDaniel v. The State. 1. 

Causal relation between blow or wound and subsequent death.—When 
the wound is in its nature mortal, or likely to produce death, 
“the doctrine is established, that it is sufficient if the blow caused 
the death, though the deceased might have recovered if he had 
taken proper care of himself, or had submitted to a surgical oper- 
ation, which he refused to do, or if the surgeon had treated the 
wound properly ;’’ and it is a corollary from this principle, that if 
the death resulted partly from a blow wrongfully given which 
might produce death, and partly from neglect or unskillful treat- 
ment, the assailant is guilty of the homicide in the degree which 
the attendant circumstances may assign to the act. Jb. 1. 

Judicial knowledge of deadly or dangerous wound.—That a fracture 
of the skull may produce death, but does not necessarily have that 
effect in every case, is matter of common knowledge. Jb. 1. 

Threats by defendant ; admissibility of.—In a proseeution _ for 
murder, the defendant’s threat, or declaration—‘ Damn him, I am 
going to kill him’’—not naming any particular person, is admissi- 
ble as evidence against him, when it is shown that it was made on 
the day of the killing, and that a few hours previously he had had 
an altercation with the deceased; and it is for the jury to deter- 
mine whether the threat had reference -to the deceased. Jones rv. 
The State, 8. 

Competency of juror opposed to capital punishment on circumstantial 
evidence.— Where the indictment charges a capital felony, a person 
summoned as a juror, who states on his voir dire ‘that he would 
convict on circumstantial evidence, but would not hang on such 
evidence ’’ (Code, § 4883), may be challenged for cause by the 
State. Garrett v. The State, 18. 

Proof of former quarrel, as showing malice.—The fact of a previous 
altercation or difficulty between the accused and the deceased, is 
competent evidence, as tending to show malice, ill-will, or a motive 
for the killing; but the particulars or merits of that difficulty can 
not be inquired into. Jb. 78. 

Same ; declarations of third person at former difficulty.—The declara- 
tions of a bystander at the time of the previous altercation or dif- 
ficulty, which occurred several hours before the killing, are too 
remote from the homicide to be admissible as a part of the res 
gestx, and, if illustrating the nature of the former difficulty, would 
not be competent or admissible as evidence against the defendant ; 
but the declaration of the defendant’s wife, made in his presence 
and hearing at the time of the former difficulty, addressing him 
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by name, and telling him not to have any difficulty with the de- 
ceased, does not relate to the particulars of the occurrence, but 
only tends to prove the fact, and is admissible as evidence against 
the defendant. Jb. 18. 

Dying declarations.—Under the evidence stated in the bill of excep- 
tions in this case, the declarations of the deceased, which were 
admitted as dying declarations, were made under a sense of im- 
pending death, and were properly received as evidence. West v. 
The State, 98. 

Admission or confession by third person.—The admission or confes- 
sion of a third person, that he committed the offense with which 
the accused is charged, not made under oath, though on his death- 
bed, is mere hearsay, and is not admissible as evidence for the 
accused. Jb. 98. 


INDICTMENT. 


Foreman’s signature, as indorsed on indictment.—It is not a valid 
objection to an indictment, that the name of the foreman of the 
grand jury, as indorsed thereon, is spelled J. H. Karter, while in 
the minute entries it is spelled John H. Carter. McDaniel v. The 
State, ie 

Service of copy of indictment, omitting indorsements.—The defendant 
can not object to going to trial, on the ground that a copy of the 
indictment had not been served on him as required by an order of 
the court (Code, § 4872), when the only objection to the copy 
served is on account of the omission of certain indorsements on 
the original, showing the issue of writsof arrest and the names of 
the witnesses. Jb. 1. 

Suflicie ney of indictment for retailing.—In an indictment for retailing 
liquors without a license (Code, § 4806), it is sufficient to charge 
that the defendant ‘‘ sold vinous or spirituous liquors, without a 
license, and contrary to law.’”’ Sills v. The State, 92. 

Indictment for larceny ; averment of owne rship.—In an indictment 
for the larceny of a domestic animal belonging to the statutory 
estate of a married woman, the ownership may be laid in the hus- 
band, who has a special property, or in the wife, who has the gen- 
eralownership. lis v. The State, 90. 

Negligent escape, by hirer of county convict ; form of indictment. 
An indictment for a negligent escape may be maintained against 
the hirer of a county convict; and the indictment is sufficient, if 
it pursues substantially the form prescribed for a negligent escape 
by an officer. Code, p. 996, Form No. 44. Smith v. The State, 69. 


JuRORsS AND Jury. See that title. 
KEEPING OPEN STORE ON SunpDAY. 


Constituents of offense.—A conviction may be had for pn a open 
store on Sunday (Code, § 4443), on proof of a single sale on that 
day, and even without proof of an actual sale, when the evidence 
satisfactorily shows that the defendant manifested, by word or 
deed, a willmgness to afford access to customers, and to do busi- 
ness on that day; but a single sale, made in an emergency, and 
for a specific purpose, would not be a violation of the statute; nor 
‘an it be aflirmed, as matter of law, that a single sale, without 
other evidence of criminal intent, would a violation of the statute. 
Dixon v. The State, 89. 

Evidence explaining sale.—A single sale of liquor being the only act 
proved against the defendant, he may show, as illustrating his in- 
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tention, that he sold the liquor because of sickness in the family of 
the purchaser. Jb. 89. 


LARCENY. 


Averment of ownership of property stolen.—In an indictment for the 
larceny of a domestic animal belonging to the statutory estate of a 
married woman, the ownership may be laid in the husband, who 
has a special property, or in the wife, who has the general owner- 
ship. Ellis v. The State, 90. 

Admissibility of declarations showing motive.—The defendant being 
indicted for the larceny of cotton from a person with whom he had 
had a settlement as his landlord, his declarations of dissatisfaction 
with that settlement—‘‘ that he had got nothing out of his cotton, 
and that he was determined to have satisfaction ’’--tend to show a 
motive for the larceny, and are competent evidence against him. 
Woods v. The State, 35. 

Larceny or trespass, as between partners, and as excuse for killing. 
The defendant and the deceased being partners, or joint owners of 
a bar-room, its contents and proceeds, the taking money from the 
drawer by the deceased oul be neither a larceny nor a trespass, 
nor, of itself, would it reduce the killing from murder to man- 
slaughter. Jones v. The State, 8. 


LIMITATION OF PROSECUTION. 


Limitation of prosecution for misdemeanor.—The statutory bar toa 
prosecution for a misdemeanor is twelve months (Code, § 4644), 
unless facts are affirmatively shown which take the particular 
case out of the operation of the general statute, and bring it with- 
in some one of the specified exceptions. Bube v. The State, 73. 

Same; exception as to new indictment preferred after abatement of 
first.—When a prosecution is commenced by warrant issued by a 
justice of the peace, returnable into the County Court, for an 
offense of which that court has no jurisdiction, and the proceed- 
ings are removed by the defendant, after conviction, into the 
Cireuit Court, where they are abated and quashed, and an order 
made allowing an indictment to be preferred (Code, §§ 4817-20) ; 
these facts do not avoid the statutory bar, if the indictment is not 
found until after the expiration of twelve months from the com- 
mission of the offense. Jb. 73. 


Osstructinc Pusiic Roap. 


Constitutents of offense.—Although circumstances might Ye shown 
which would authorize a conviction for obstructing a public road, 
by placing a train of cars on or across it, and allowing them to re- 
main for an unreasonable length of time (Code, § 4249); yeta 
conviction can not be had against the superintendent of a railroad 
company, on account of such obstruction, when the evidence 
shows that it was done, not only without his assent or participa- 
tion, but in violation of his express orders, by subordinate servants 
of the company, whom he punished for their disobedience of such 
orders.—Gude v. The State, 100. 


Rape. 


67. Complaint by prosecutrix recently after commission of offense.--In a 


prosecution for rape, it is permissible to prove by the prosecutrix, 
or by others, that she made complaint, recently after the commis- 
sion of the offense, to persons to whom it was natural that she 
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should complain; but, when such complaint is not a part of the 
res geste, and is received only as corroborating her testimony, 
neither the particulars detailed by her, nor the name of the person 
accused by her, can be admitted as evidence, unless called out on 
cross-examination, or to sustain her testimony when impeached. 
Griffin v. The State, 29. 

Same ; evidence impeaching and sustaining prosecutrix.—The de- 
fendant having cross-examined the prosecutrix as to the complaint 
or statement made by her, with a view to impeach her, and having 
examined some of the persons who were present at the time said 
complaint or statement was made, it is permissible for the prose- 
cutrix, for the purpose of sustaining her testimony, to examine 
other persons who were present at the same time. Jb. 29. 


RETAILING Sprrirvueus Liquors. 


Sufliciency of indictment.—In an indictment for retailing liquors 
without a license (Code, § 4806), it is sufficient to charge that the 
defendant ‘‘ sold vinous or spirituous liquors, without a license, 
and contrary to law.’’ Sills v. The State, 92. 

Evculpatory declaratious of defendant.—The declarations of the de- 
iendant himself, at the time of the sale of the liquor, speaking of 
it as medicine, do not prove that it was anything else than intoxi- 
cating liquor; and do not justify a charge based on the assumption 
that there was evidence tending to show that it was medicine. 
Ib. 92. 


TRIAL, AND ITS INCIDENTS. 


Service of copy of indictment, omitting indorsements.—The defendant 
can not object to going to trial, on the ground that a copy of the in- 
dietment had not been served on him as required by an order of 
the court (Code, § 4872), when the only objection to the copy served 
is on account of the omission of certain indorsements on the original, 
showing the issue of writs of arrest and the names of the witnesses. 
Me Daniel v. The State, 1. 

Objection to special venire.—Under the provisions of the special 
statutes regulating the drawing of jurors in Dallas and other 
counties (Sess. Acts 1882-3, pp. 273, 446), the special venire ina 
capital case being drawn in the presence of the court, by the 
officers designated by law, and a copy thereof served on the 
prisoner, the failure of the sheriff to find one of the persons so 
drawn is no ground for quashing the venire. Jackson v. The 
State, 26. 

Same ; mistake in name of juror.—A mistake in the name of a per- 
son summoned as a juror is not, under the general statute (Code, 
§ 4876), a ground for quashing the renire, ‘* unless the court, in its 
discretion, is of the opinion that the ends of justice so require ; 
but the court must, in such case, direct the name of such person 
to be disearded, and others/to be forthwith summoned ;’’ and said 
special statute containing no express provision inconsistent with 
this general law, the court may properly follow it, and its action 
is not revisable. Jb. 26. 

Statement of offense by solicitor, in appeal cases ; agreement dispens- 
ing with.—When a criminal prosecution is commenced betore a 
justice of the peace, and removed by appeal into the Circuit Court, 
the parties may, by consent, dispense with the filing of a state- 
ment by the solicitor (Code, § 4729), and substitute for it the 
affidavit on which the warrant of arrest was issued. Carlisle v. 
The State, 75. 


75. Oath of petit jury.—A recital in the judgment-entry, in a criminal 
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case, that the jury “‘ were sworn well and truly to try the jssue 
joined,’’ without more, does not show a substantial compliance 
with the statute (Code, § 4765), but negatives the idea that the 
proper oath was administered ; and the error will work a reversal 
of the judgment. Cary v. The State, 78. 


Polling jury.—The statute secures to the defendant, in a criminal case, 


aright to poll the jury (Code, § 4910), in order to ascertain whether 

the verdict is unanimous; but, in polling them, inquiry can not be 

made into the several reasons or motives for assenting to the 

verdict. Winslow v. The State, 42. 

‘onstitutional guaranty of right to “ speedy public trial.’’—The con- 

stitutional provision declaring that the accused, in all prosecutions 

by indictment, has a right to a ‘‘ speedy public trial’’ by a jury 

(Art. I, § 7), while mandatory on the legislative department, 

necessarily leaves much to the discretion of the General Assem- 

bly, in enacting laws which will guard against undue haste on the 
one hand, to the detriment of the public interests, and oes 
procrastination on the other, to the denial of the substantial rights 
of the accused; but it does not entitle the accused to a discharge 
on account of the failure of the law, while reasonably adapted to 
secure a speedy trial, to provide against every contingency which 
may oceasion delay in any particular case, or ou account of any 
delay made necessary by the law itself. Ev parte State, in re 

Tate, 482. 

Disqualification of presiding judge, as ground for discharge.—Prose- 
cutions for misdemeanors, pending in the Cireuit Court of Jeffer- 
son, being transferred by law to the County Court (Sess. Acts 
1880-81, p. 144), and exclusive jurisdiction thereof granted to the 
latter court, the incompetency of the presiding judge to try a par- 
ticular case, having been of counsel for the prosecution before his 
appointment, and his refusal to make any order in reference to it, 
do not entitle the defendant to be discharged on habeas corpus ; 
since he can waive the incompetency, and consent that the judge 
may try the case (Code, § 540); and he has a right of appeal to 
the Circuit Court. Jb. 482. 


~ 


Same ; escape hy Se - accused in this case can not claim 


to be discharged on account of the incompetency of the presiding 
judge, because the record further shows that, when the case was 
transferred to the County Court, the presiding judge was qualified 
to try it; that the accused then fled the country, forfeiting his ap- 
pearance bond, and did not appear until after the appointment of 
the disqualified judge, when he surrendered himself, and demanded 
atrial. Jb. 482. 


CUSTOM. 


1. Evidence of custom, or usage ; when admissible-—Under an express 


» 


contract for the sale of timber, all the terms being agreed on at 
the time, and a controversy afterwards arising as to the price 
agreed on, evidence of custom or usage can not be received to de- 
termine it. Wilkinson v. Williamson, 163. 


Mecantile agency ; custom or usage in business —When a mercantile 


agency is to be executed at a particular place, the principal is 
presumed, in the absence of special instructions to the contrary, 
to consent that his agent may execute it according to the general 
custom and usage relating to that particular kind of business; and 
it is immaterial whether the principal has actual knowledge of 
such custom or usage, or not. Guesnard v. L. & N. Railroad 
C'o., 453, 
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DAMAGES. 


1. Vindictive damages; when recoverable.—To authorize the recovery of 
vindictive, punitive, or exemplary damages, something more must 
be shown than a ‘‘ mere disregard of the rights of others,’”? which 
is involved in every trespass, except those committed in honest 
mistake, or by accident, or, possibly, by misadventure. Wilkin- 
son v. Searcy, 176. 

2. Same; averment of.—Exemplary damages are not special damages, 
and may be recovered although not specially alleged and claimed 
in the complaint. 7b. 176. 

3. Vindictive damages; when recoverable.—In an action against a rail- 
road company, by a passenger, who, having purchased a ticket to 
travel on a freight train, by mistake entered a train which was not 
allowed to carry passengers beyond a station ten miles short of 
his destination, and, being so informed by the conductor upon pre- 
sentation of his ticket, declined to leave the train, as he was 
offered an opportunity to do, and travelled to the station ten miles 
short of his destination, where he was required by the conductor 
to leave the train; a recovery can not be had for vindictive dam- 
ages, if the conductor, in requiring him to leave the train, did not 
use any actual force to eject him, nor speak to him in a rude, 
rough, or angry manner. SN. & N.utla. Railroad Co. v. Huff- 


man, 492, 





DEEDS, AND CONVEYANCES. 


l. Certificate of acknowledgment.—A certificate of acknowledgment, 
which does not state that the grantors were informed of the con- 
tents of the conveyance (Code, § 2158), is substantially defective. 
Roney v. Moss, 491. 

2. Proof of recorded deed.—When a conveyance has been admitted to 
record on a certificate of acknowledgment which is substantially 
defective (Code, § 2154), it is not admissible as evidence without 
other proof of itsexecution. Jb. 491. 

3. Attestation and acknowledgment of conveyance.—A conveyance of 
lands, signed by the grantors by mark only, without attesting wit- 
nesses, and acknowledged before the clerk of a Probate Court in 
Mississippi, where it was executed, whose certificate is not in the 
form prescribed by law (Code, §§ 2145-46, 2156-58), is inoperative 
as a conveyance of title. Frans v. Richardson, 329. 

4. Subsequent conveyance, correcting errors in first; takes effect when. 

A subsequent deed, made for the purpose of correcting errors and 

defects in a prior deed, takes effect for many purposes, as between 

the immediate parties, from the day on which the first was exe- 
cuted; but, as to the rights and equities of third persons, it takes 
effect only from the date of its execution. L. & N. Railroad Co. 

v. Boykin, 560. 

‘onveyance of ‘two acres of gravel; ” de scription of lands.—A con- 

veyance toa railroad company of the right of way through the 

grantor’s lands, and ‘‘also two acres of gravel on said land nearest 

said railroad as at present located through said tract,”’ passes a 

freehold estate in the gravel, if words are used sufficient to identify 

the lands on which it is situated; but no words being used by 
which the two acres can be definitely ascertained, the instrument 
is inoperative as a conveyance, though a court of equity will en- 
force it, if fair and founded on a valuable consideration, as an 

agreement to convey. Ib. 560. 

6. Description of lands conveyed; blanks.—An instrument purporting 
to be a conveyance of fourteen acres of land, the lines, courses 
and boundaries of which are left in blank, and no other identify- 
ing features given, is inoperative as a conveyance ; but, when it is 


_— 
~ 








652 





INDEX. 


DEEDS, AND CONVEYANCES—Continved. 


io 2 


—_ 
_ 


10. 


a3. 


12. 


14. 


15. 


founded on valuable consideration, and the grantee is put in pos- 
session, it will be enforced in equity as an agreement to convey. 
Th. 560. 

Description of premises in conveyance.-—Where the premises con- 
veyed are described by definite metes and bounds, from which the 
boundaries can be readily ascertained, such description must pre- 
vail over any general words of description also added. Guilmartin 
v. Wood, 204. 

Same; admissibility of parol evridence.—In the construction of a con- 
veyance, an ambiguity in the description of the premises may be 
explained by parol evidence; and where the description is by 
metes and bounds, evidence of the situation and locality of the 
premises, and of their identity, according to the description in the 
conveyance, is admissible; but parol evidence can not be received 
to show a mistake in the description of the premises, or to alter or 
vary the boundary as specified, or to establish another and dif- 
ferent boundary for that expressed in the deed. Jb. 204. 


Same; same.—When the premises conveyed are described as being 


situated on a specified street or road, parol evidence would be ad- 
missible to show on which side of the street or road they lie; but, 
when they are described as bounded on the east by the street, 
parol evidence can not be received, at law, to show that the street 
is in fact the western boundary; unless it shows a change in the 
location of the street since the execution of the deed, whereby the 
street has become the western instead of the eastern boundary. 
Ib. 204. 

Parol evidence, as to consideration of deed.—The consideration clause 
of a deed is always open to inquiry or explanation, and the true 
consideration may be shown by parol, except when different in 
character, or inconsistent with that recited or expressed. Steed r. 
Hinson, 298. 


Same.—Where rented lands are sold and conveyed by deed, on a 


recited consideration of money in hand paid, it is competent for 
the lessor and vendor, in a subsequent action against the tenant 
on the rent-contract, to show by parol that, by the terms of the 
contract of sale, the note for the rent was reserved and retained by 
him, as a part of the consideration, in addition to the sum specified 
in the conveyance. Jb. 298. 


Conveyance of lands adversely held.—A conveyance of lands which 


are at the time in the actual occupancy of a third person, claiming 
adversely to the grantor, though without color of title, is void as 
against such adverse holder; as where he holds and claims under 
a parol contract of sale, which is voidable. Sharp v. Robertson's 
Evecutors, 344.. 


Same.—A conveyance of land which is at the time in the possession 


of a prior grantee, holding under an instrument which, though 
invalid as a conveyance, is color of title, is inoperative and void 
as against such adverse holder. Watson v. Maneill, 600. 


Same.—Cutting and removing timber from wild lands, unfit for any 


other use, may amount to a possession, and, when done under 
color of title, may constitute a disseizin; but cutting a small 
quantity of timber, on two occasions, at an interval of one year 
between the two, when the land is shown to be good for grazing 
and farming purposes, and suitable for a homestead, ‘‘is not an 
act so distinct, notorious and continuous’ as will invalidate a 
conveyance by the owner of the legal title. Childress v. Callo- 
way, 128. 


Conveyance of lands by partnership.—A conveyance of lands exc- 


cuted by one partner, in the partnership name, conveys only his 
undivided interest therein; and the subsequent assent of the other 
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partners, verbally given, does not devest the legal title out of them. 
Brunson v. Morgan, 593. 

16. Proof of execution of mortgage.-—When the plaintiff claims the 
personal property in controversy under a mortgage, or other 
written instrument, which is attested by subscribing witnesses, its 
execution must be proved by one or both of them, or a proper 
predicate must be laid for the introduction of secondary evidence ; 
and the grantor’s admission of its execution, not made in judicio, 
or in open court, does not dispense with this proof. Askew 
Brothers v. Steiner & Lobman, 218. 


DETINUE. 


1. What title will support action.—An equitable title will not support 
an action of detinue, or the corresponding statutory action for the 
recovery of chattels in specie; but a prior rightful possession will 
support the action, against any one who does not show a better 
outstanding title with which he connects himself. Jones v. Ander- 
son, 427. 

2. Assessing value of separate articles sued for.—In a statutory action 
fora team of oxen, a log-cart, and fixtures (Code, § 2944), judg- 
ment on verdict being rendered for the plaintiff, the separate value 
of the several articles sued for should be ascertained and specified. 
Ib. 427. 


DISCONTINUANCE. 


1. Action against corporation, and individual corporators.—In an action 
commenced by attachment against three persons by name, who 
are described in the affidavit and writ as constituting a private 
corporation, and who are so named and described as defendants 
in the margin of the complaint; while the complaint declares 
against the corporation, describing it as composed of the persons 
so named; going to trial on such complaint, without objection, 
operates as a discontinuance of the action against the individuals, 
and converts it into an action against the corporation as sole de- 
fendant. White vr. Nuptial Benefit Union, 252. 


DOMICILE. 


1. Definition of.—A person’s domicile is that place in which his habi- 
tation is fixed, without any present intention of removing; and it 
embraces both the fact of residence, and the intention to remain. 
Merrill's Heirs v. Morrissett, 433. 

Presumption as to.—Every person is presumed to have a domicile 
somewhere, and he can have but one for the purpose of succession, 
thongh he may have two or more residences; and his domicile of 
origin, when once ascertained, is presumed to continue until an- 
other is acquired. Jb. 433. 

How ascertained.—lIt is difficult, if not impossible, to lay down any 
fixed or infallible rule, by which the domicile of a person may be 
determined in all cases; each case depending upon its own pecu- 
liar facts, and sometimes involving a consideration of minute and 
complicated circumstances. Jb. 422. 

. Declarations of decedent.—The declarations of the decedent while 
living, as to his domicile, are admissible to illustrate his intention, 
and when often repeated, consistent, and in harmony with his 
conduct, are frequently deemed conclusive; but, when conflicting 
and contradictory, they are, necessarily, unsatisfactory, and enti- 
tled to but little weight as evidence. Jb. 433. 

. Recitals in deed or will.—Generally, recitals of domicile or residence, 
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in a will or deed, are not regarded as conclusive, but capable of 
being rebutted by proof to the contrary; but, in a doubtful case, 
such recitals ina will deliberately prepared are certainly entitled 
t» some weight, and their probative force is increased by the nom- 
ination of a person as executor in the same jurisdiction of which 
the testator describes himself as a resident, whether expressly or 
by clear implication. Jb. 433. 

6. Domicile of corporation, and actions against.—A corporation has its 
domicile, as to debts contracted by it, in the State by which its 
charter was granted; but it may subject itself to suit in another 
State, by the appointment of an agent, upon whom, as a statutory 
condition of doing business there, process may be legally served. 
Life Assurance Society v. Vogel, 441. 

7. Domicile of husband and wife.—Generally, the domicile of the hus- 
band is the legal domicile of the wife; yet she may, for many 
purposes, have an actual residence different from her legal dom- 
icile. Ew parte Pearson, 521, 


DOWER. 


1. Widow's statutory quarantine.—The widow’s statutory quarantive, 
or right to retain possession, free of rent, until dower is assigned 
to her (Code, § 2238), is confined to the dwelling-house in which 
her husband most usually resided next before his death, with the 
offices and buildings appurtenant thereto, and the plantation con- 
nected therewith. Melton v. Andrews, 586. 

Dower in lands aliened by husband, or sold under execution against 
him.—When dower is claimed in lands which were aliened by the 
husband in his life-time, or sold under execution against him, and 
the purchaser has erected valuable improvements, the widow is 
entitled to a money decree for the interest on one-third of the value 
of the land at the time of the alienation, to be paid to her annually 
during her life (Code, § 2249); and a lien on the lands should be 
declared in her favor, for the payment of this sum as specified. 
Ih. 586. 


EJECTMENT. 


1. Legal titles only available.—In a statutory action in the nature of 
ejectment, the legal title must prevail against an equitable title, 
no matter how perfect the equity may be. Harrison v. Parmer, 157. 

2. As hetween lessor and lessee, whose title will prevail.—lf the defendant 
entered under an executory agreement for a lease, he has no legal 
title which will defeat the plaintiff’s recovery, though he may 
maintain an action at law for damages, or a bill in equity for spe- 
cific performance ; but, if he entered under an executed lease, and , 
the term has not expired, he may successfully defend the plaintiff’s 
action. Ih. 157. 

When recovery may be had on tax-title.—The plaintiff in ejectment, 
or the statutory action in the nature of an ejectment, must recover 
on the strength of his own title; and when he claims under a tax- 
title, on a sale made prior to the 12th January, 1879, he must show 
a compliance with all the provisions of law antecedent to and au- 
thorizing the sale, no presumptions being made in favor of its reg- 
ularity.—Childress v. Calloway, 128. 

. Possession as evidence of title; outstanding title in third person.—Prior 
peaceable possession, under claim of ownership, is, ordinarily, 
sufficient to authorize a recovery against a mere trespasser; and 
he can not defeat it by showing an outstanding title in a third per- 
son, with which he does not connect himself; but, where plaintiff's 
prior possession had ceased before the defendant entered, the latter 
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may show the outstanding title of his vendor at the time of such 
prior possession. Jb. 128. 

5. When plaintiff may recover on proof of possession.—In ejectment, 
or the statutory action in nature of ejectment, the plaintiff must, 
generally, recover on the strength of his own title; yet proof of his 
prior peaceable possession, accompanied with acts of ownership, 
under color or claim of title, is sufficient to authorize a recovery 
against a mere intruder, or trespasser; who can not defeat a re- 
covery by showing an outstanding title, with which he does not 
connect himself.—Crosby v. Pridgen, 385. 

6. Same.—Proof of the tact that, ‘‘more than ten years before the 
commencement of the action, plaintiff rode over the lands, claim- 
ing them as his own, and offering to sell them,’’ without more, 
does not show an actual occupancy, ‘‘ and is wanting in the sem- 
blance of those bona fide ear-marks of ownership which ordin- 
arily manifest themselves in continuous assertions of title by acts 
of dominion inconsistent with ownership in another.’? Jb. 385. 

7. Waiver of partial disclaimer, by plea of not guilty and adverse pos- 
session as to entire tract.—When a disclaimer is entered as to a part 
of the land sued for, while the pleas of not guilty and adverse pos- 
session of the entire tract are interposed, if the parties go to trial, 
without objection, on these inconsistent pleas, the disclaimer will 
be treated as waived. Jb 385. . 

8. When defendant may show outstanding title.—In ejectment, or the 
statutory action in nature of ejectment, if the defendant entered 
under the plaintiff, or if he is a mere trespasser on the plaintiff’s 
prior possession, he can not defeat a recovery by showing an out- 
standing title in a third person; but, in all other cases, his posses- 
sion will defeat a recovery by any other person than the true 
owner, and he may show the outstanding title of the true owner. 
Guilmartin v. Wood, 204. 


ELECTION. 


1. Election to take under will.—Whoever accepts a benefit under a 
will, must conform to all its provisions, and renounce any right 
inconsistent with them; he can not claim both under and against 
the will. JZowze v. Davis, 381. 

2. Election between inconsistent rights. —A creditor or surety, who is 
provided for by a mortgage or assignment executed by his debtor, 
can not assert rights both under and against the conveyance, but 
must elect which he will accept; and his acceptance of the con- 
veyance operates as a waiver of any independent rights incon- 
sistent with its provisions. Watts v. Eufaula Nat. Bank, 478. 

65. Election between action at law and writ of assistance.—lf the pur- 
chaser has brought an action at law to recover the possession, and 

the institution of such action furnishes good cause for compelling 
an election between it and a writ of assistance; that is defensive 
matter, in the nature of confession and avoidance, and must be 
proved by the defendants setting it up. Aemp v. Lyon, 212. 


- 
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ERROR AND APPEAL. 


1. When appeal lies.—As a general rule, there can be but one final 
decree on the merits of a cause, and it can not be altered at a sub- 
sequent term; but a decree may be partly final, and partly inter- 
locutory—as where it settles the substantial merits of the case, 
and orders an account to be stated between the parties; in which 
case, an appeal would lie from it, and also from the subsequent 
decree based on the register’s report and statement of the ac- 
count. Adams v. Sayre, 509. 
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2. Revision of probate decree on facts.—On application for the probate 
of a will, which is resisted on the ground than the decedent, who 
died in Georgia, was not an inhabitant of the county at the time 
of his death, and left no assets there, the issue being submitted to 
the court without the intervention of a jury, on testimony reduced 
to writing, the decision will be regarded by this court, on appeal, 
like the decree of a chancellor upon facts, as presumptively cor- 
rect, and will not be reversed unless there is a decided preponder- 
ance of evidence against the conclusion attained. Merrill’s Heirs 
v. Morrissett, 433. 

3. Same.—When a contest of fact, properly triable before a jury, is by 
consent submitted to the decision of the presiding judge, his de- 
cision stands as the verdict of a jury, and is not revisable on error 
or appeal; but, when the law authorizes a disputed question of 
fact to be tried by the court without a jury, and it is so tried, on 
testimony delivered rira roce in the presence of the court, while 
the decision is revisable by this court, it will not be reversed, un- 
less so manifestly against the evidence that a judge at nisi prius 
would set aside a verdict rendered on the same testimony. Jaques 
v. Horton, 238. 

4. When exception is necessary; revision of probate decree on facts. 
On a contest of the probate of a will, tried before the court without 
the intervention of a jury,a bill of exceptions is necessary (Code, 
§§ 3957-60) to enable this court to revise the decision on the facts. 
Th. 238. 

5. Waiver of defects in appeal or transcript.—After a joinder in error, 
and a submission of the cause, without objection to the appeal or 
the transcript, this court will not consider any question raised in 
the briefs of counsel, as to the regularity of the appeal, or of the 
certified transcript. Mut. Insurance Co. v. Cleveland, 32. 

6. Errors assigned, but not insisted on.—Assignments of error, not in- 
sisted on in the brief or argument of counsel, will be regarded 
as waived. Sharp v. Robertson’s Executors, 343. 

7. Charges asked and refused; when revisable.—The refusal of charges 
asked, which are not shown to have been asked in writing, is not 
a reversible error; but, where the clerk certifies that the charges 
are on file in his office, and are marked Refused in the handwriting 
of the presiding judge, this makes them a part of the record 
(Code, § 3109), and enables this court to revise their refusal, al- 
though the bill of exceptions does not state that they were asked 
in writing. Winslow v. The State, 42. 

Error without injury in giving charge at first refused.—When a 
charge asked is improperly refused, but the jury are afterwards 
recalled, before they have returned a verdict, and the charge is 
then given to them, the judge informing them that he has changed 
his opinion, the error is cured, and can work no injury. Booker 
v. The State, 22. 

9. Error without injury in admission of evidence.—When evidence is 
admitted which is at the time prima facie irrelevant, the error is 
cured by the subsequent introduction of the evidence necessary to 
show its relevancy. Griffin v. The State, 29. 

Error without injury in exclusion of evidence.—The exclusion of a 
void deed as evidence, when offered by plaintiff to show that his 
prior possession was under color of title, if erroneous, is error with- 
out injury, when all the evidence adduced authorized the general 
charge in favor of the defendant which was given. Crosby v. 
Pridgen, 385. 

Error without injury in rulings on evidence.—Where the uncontro- 
verted facts clearly establish the plaintiff's right to recover, errone- 
ous rulings on evidence adverse to the defendant, which would not 
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vary the result, are error without injury. Harrison v. Parmer, 
157 ; Baker v. Barclift, 414. 

12. Presumption in favor of judgment.—To justify a reversal, the record 
must affirmatively show error, else the presumption of correctness 
will be indulged in favor of the judgment. Guilmartin v. Wood, 
204. 

13. Merger of judgment by afirmance.—When a judgment or decree is 
affirmed by this court on appeal, the decree or judgment of the 
court below is merged in the judgment of affirmance; and that 
court can not afterwards make any order modifying or altering it. 
Werborn v. Pinney, 291. 

14. Error without injury in decree founded on wrong reason.—When the 
answer sets up the defense of a purchase for valuable considera- 
tion without notice, but its averments are insufficient, the error of 
the chancellor in sustaining this defense, and dismissing the bill 
on that ground, is not cause for a reversal; because the answer 
also set up the defense that the purchase-money was in fact paid, 
and that defense is sustained by the evidence. May v. Wilkinson, 
543. 


ESTATES OF DECEDENTS. 


1. Sale of decedent’s lands for payment of debts —The Probate Court 
has jurisdiction to order a sale of an intestate’s lands in two cases 
only—(1st) for the payments of debts, and (2d) for distribution ; 
and a sale for the payment of debts can only be ordered on aver- 
ment and proof that the personal property is insufficient for that 
purpose. Sharp v. Sharp, 712. 

2. Same; averments of petition (or bill) as to insufficiency of personal 
property.—An averment in the petition asking a sale (or a bill in 
equity for the same purpose), that the petitioner ‘‘ is not informed 
as to whether the property of which said 8. died possessed will be 
sufficient to pay her said claim, but believes that, after the ex- 
penses of administration have been deducted, it will not be suffi- 
cient, and that it will be necessary to sell said lands,’’ is not 
equivalent to an averment that the personal property is insufficient 
(Code, § 2447), and does not authorize an order to sell the lands 
for that purpose. Jhb. 3/2. 

3. Removal of administration into equity, and sale of lands.—The 
Chancery Court, when it takes jurisdiction of the administration 
of a decedent’s estate, takes the estate in its condition at that time, 
and is governed by the laws regulating the administration of 
estates in the Probate Court; and following its own practice, it 
will decree a sale of lands when necessary, and when, in similar 
‘ases, the Probate Court would have had jurisdiction to order a 
sale. Ib. 312. 

4. Payment of debts; bill by creditor.—A decedent’s entire estate, over 
and above the exemptions allowed by law, is charged with the 
payment of his debts; and creditors who have not acquired a lien 
in his life-time, or whose debts are not made preferred claims, 
stand on an equality, and must be paid pari passu, if their claims 
are presented within the time allowed by law (Code, §§ 2429-30) ; 
hence, one creditor can not maintain a bill in his own name, for 
the payment of his debt alone, nor otherwise acquire preference 
over other creditors of equal degree. Jb. 3/2. 

5. Sale of decedent’s lands under probate decree; conclusiveness of order 
for conveyance to purchaser.—An order of the Probate Court, made 
on an administrator’s report of the payment of the purchase- 
money for land sold by him under a former decree, and directing 
him to execute a conveyance to the purchaser, like the order of 
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6. 


sale, necessarily involves a judicial determination of the fact that 
he is such administrator; and an administrator de bonis non, filing 
a bill to enforce a vendor’s lien on the land, can not impeach the 
decree on the ground that. in fact, the administrator’s term of 
office had expired before he made the report, and before the pur- 
chase-money was paid to him. Farley v. Dunklin & Reese, 530. 


Action to recover assets of decedent’s estate.—The legal title to the 


assets of a decedent’s estate vests in the personal representative 
when appointed, and, as a general rule, he alone can maintain an 
action at law to recover them. Wood v. Cosby, 597. 


See, also, Executrors AND ADMINISTRATORS. 


ESTOPPEL. 


1. By judgment.—An execution against A. and B., composing the firm 


to 


of A. & B., having been levied on a stock of merchandise, to 
which a statutory claim was interposed by the wife of one of the 
partners, a judgment against the claimant conclusively establishes 
that the property is not hers, and that it is subject to the lien of 
the execution; but it does not decide whether the property be- 
longs to the partnership, or to one of the partners individually; 
and it does not estop the husband of the claimant from afterwards 
claiming it as exempt property belonging to himself. Leinkauff & 
Strauss v. Munter, 194. 


By acts ex pais.—Such partner is not estopped from asserting his 


individual claim of exemption, because he was active in the as- 
sertion of his wife’s claim, whereby plaintiffs were compelled to 
execute a bond of indemnity to the sheriff, and to engage in the 
trial of the vtlaim suit; nor because he testified as a witness for 
her, on the trial of that suit, that the property belonged to her. 
Th. 194. 


3. By replevin bond.—Judgment by default being rendered in an attach- 


ment case, and the property attached not being delivered accord- 
ing to the condition of the replevin bond (Code, §§ 3289-91; Sess. 
Acts 1880-81, p. 54), the surety on the bond is estopped, in any 
subsequent proceeding, from denying the regularity of the levy, 
or the liability of the property to seizure under the writ. Brown 
v. Hamil, 506. 


4. Same.—The landlord’s lien on the crops raised by his tenant, for 


rent and advances (Code, § 3467), is superior to that of a mer- 
chant who makes advances under a crop-lien contract (Jb. §§ 
3286-7), and must prevail when properly asserted; vet, if the 
merchant sues out an attachment to enforce his lien, and the land- 
lord becomes surety for his tenant on a replevin bond, being 
thereby estopped from denying the liability of the property to the 
attachment, after judgment by default, he can not afterwards 
maintain an action against the plaintiff therein, as for a conver- 
sion of the crop with notice of hislien. Jb. 406. 


5. Estoppel against administrator ; suspension of statute of limitations 


as against estate.—If an administrator rents from his intestate’s 
widow lands which have been improperly allotted to her as a 
homestead, he is thereby estopped, while in possession as her 
tenant, from disputing her title, or asserting the rights of an ad- 
ministrator to the lands; but his possession is not adverse to the 
estate, and the statute of limitations, as against the estate, is sus- 
pended during his possession and continuance in the office of ad- 
ministrator. Baker v. Barclift, 414. 
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EVIDENCE. 


APMISSIBILITY AND RELEVANCY. 


1. When witness may testify negatively, as to words used or charged.—A 


person who was present on the particular occasion inquired about, 
or near enough to hear what was said by the parties, may state 
that fact, and, further, that he did not hear them use the language 
imputed to them. Cow v. The State, 66. 


2. Evidence of financial standing of purchaser, as relevant to question 


" 
vo. 


whether sale was absolute or conditional.—The issue being whether 
the claimant had sold the property absolutely to the defendant in 
execution, or had made a conditional sale, retaining the legal title 
until the purchase-money was paid, evidence as to the financial 
credit a standing of the defendant at the time of the sale, the 
amount of property then owned by him, &c., is not relevant or 
admissible for any purpose. Langworthy v. Goodall, McLester & 
Co., 325. 

Evidence of terms of other sales, as relevant to same question.—The 
fact that the claimant made sales of similar property to other per- 
sons, Without retaining the legal title in himself until the purchase- 
money was paid, is not relevant to the question whether the legal 
title was retained in the particular sale to the defendant; but, a 
printed form of contract being used, with blank names and dates 
to be filled in writing, and the particular contract in controversy 
being lost, the court is ‘“‘not prepared to say’’ that its printed 
contents might not be proved by other contracts in the same form, 
being in the nature of duplicate originals. Jb. 325, 

Articles of partnership ; admissibility as evidence in action against 
partner.—In an action on a promissory note signed in the partner- 
ship name, against one sought to be charged as a partner, the fact 
of partnership being disputed, the written articles of partnership 
are competent evidence to prove the fact of partnership; but its 
recitals or stipulations as to the special powers or duties of the 
partners, not bearing on the execution of the note sued on, are 
not admissible. Guice v. Thornton, 466. 

Proof of character.—Whenever character is properly in iss 
must be proved by general reputation, and evidence of part 
acts or conduct is not admissible. Jones v. The State, 9. 

Proof of former quarrel, as showing malice.—The fact of a previous 
altercation or difficulty between the accused and the deceased, is 
competent evidence, as tending to show malice, ill-will, or a mo- 
tive for the killing; but the particulars or merits of that difficulty 
‘an not be inquired into. Garrett v. The State, 18. 

Evidence tending to show motive.—If there was a controversy be- 
tween the defendant and the occupants of the house burned, as to 
the ownership of the property, and it was shown that the defend- 
ant knew the occupants had a certificate of entry for the land, 
which certificate was in the house at the time of the alleged burn- 
ing; proof of these facts would be admissible, as tending to show 
a motive for the burning; but the fact being only collaterally and 
incidentally in issue, it would not be necessary to prove the entry 
by a certified transcript. Winslow v. The State, 42. 
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Proof of agency, ownership, and partnership.—Agency, ownership, 
and partnership are facts, to which a witness may testify when he 
has knowledge of their existence; but they can not be proved by 
general reputation. Railroad & Banking Co. v. Smith, 472. 

Former judgment; effect as admission of partnership.—When two 
are sued as partners, a judgment by default on personal service 
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13. 


14 


15. 


16. 


17. 


may operate as an admission of the fact of partnership, in a sub- 
sequent action by a third person against either one of them; but, 
when the action is not founded on an instrument of writing pur- 
porting to be signed in the partnership name, the execution of 
which can only be denied by a sworn plea, and the general issue is 
pleaded, or other general plea denying their liability, a judgment 
against the defendants is not admissible evidence against either of 
them, ina subsequent action by a third person, as an admission of 
the partnership. Jb. 572. 

Acts and declarations of person in possession; when admissible 
against another.—The acts and declarations of a person in posses- 
sion of property are admissible to explain his possession, but not 
to prove joint ownership or partnership with another, unless no- 
tice thereof is brought home to his knowledge. Jh. 572. 

Same; proof of ownership of vessel.—On this principle, the bond 
and certificate of enrollment of a steamboat, affidavit of owner- 
ship, and license as a coasting vessel, are not admissible evidence 
against a person therein named as a part owner, to prove such 
ownership, unless it is shown that he had notice or knowledge 
thereof. Jb. 572. 

Implied admission.—When it becomes material to prove the identity 
of the accused as the person who committed the offense, any 
declaration addressed to him, tending to establish such identity, and 
admitted by his conduct or silence to be true, is competent evi- 
dence. Garrett v. The State, 18. 

Admission or confession by third person.—The admission or confes- 
sion of a third person, that he committed the offense with which 
the accused is charged, not made under oath, though on his death- 
bed, is mere hearsay, and is not admissible as evidence for the 
accused. West v. The State, 98. 

Duing declarations.—Under the evidence stated in the bill of excep- 
tions in this case, the declarations of the deceased, which were 
admitted as dying declarations, were made under a sense of im- 
pending death, and were properly received as evidence. Jb. 98. 

Declarations as to domicile.—The declarations of the decedent while 
living, as to his domicile, are admissible to illustrate his intention, 
and when often repeated, consistent, and in harmony with his 
conduet, are frequently deemed conclusive ; but, when conflicting 
and contradictory, they are, necessarily, unsatisfactory, and enti- 
tled to but little weight as evidence. Merri/l’s Heirs v. Morrissett, 
433. 

Declarations of agent ; when admissible as evidence against princi- 
pal.—A depot-agent in the employment of a railroad company 
being notified by the superintendent to report for instructions to 
the assistant superintendent, and, on so reporting, being informed 
that the lacter desired to transfer him to another station on the 
road; the transfer being made, and the depot-agent afterwards 
suing the railroad company for increased compensation, as pro- 
mised by the assistant superintendent; held, that the statements 
and declarations of the assistant superintendent, while negotiating 
for the transfer, and up to the completion of the contract, were 
competent evidence against the railroad company. Railroad Co. 
v. Hill, 308. 

General rumor, or notoriety of notice.—General knowledge of a fact 
in acommunity is evidence tending to show notice of such fact, 
its existence being otherwise shown ; but general rumor that a par- 
ticular sale was fraudulent, does not amount to general knowledge 
or notoriety, and does not tend to show notice of fraud in the sale ; 
nor isa general statement that a sale is fraudulent sufficient to 
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put a purchaser on inquiry. Hodges Bros. v. Coleman & Carroll, 
104, 

18. Exeulpdory declarations of defendant.—The declarations of the de- 
fendant himself, at the time of the sale of the liquor, speaking of 
it as medicine, do not tend to prove that it was anything else than 
intoxicating liquor; and do not justify a charge based on the as- 
sumption that there was evidence tending to show that it was 
medicine. Sills v. The State, 92. 

19. Evidence explaining sale on Sunday.—A single sale of liquor being 
the only act proved against the defendant, he may show, as illus- 
trating his intention, that he sold the liquor because of sickness in 
the family of the purchaser. Dixon v. The State, 89. 

20. Sufficiency of confessions, without proof of corpus delicti.—In a crimi- 
nal case, a conviction can not be had on the extra-judicial confes- 
sions of the defendant, without proof aliunde of the corpus delicti ; 
but direct and positive proof of that fact is not indispensable. 
Winslow v. The State, 42. 

21. Same ; sufiiciency of preliminary proof.—Evidence showing that the 
tire occurred about midnight, at a part of the house in which no 
fire had been used during the day or night, and, when first dis- 
covered, Was burning on the outside of the house; and that a fresh 
track was discovered the next morning, in a lane leading from the 
public road to the house, which track corresponded with the de- 
fendant’s, is prima facie sullicient proof of the corpus delicti to 
render the defendant’s confessions admissible as evidence. Jh. 42. 

22. Defendant’s threats and declarations ; when admissible as evidence 
against him.—The detendant’s threats, or declarations in the 
nature of threats, before the commission of the offense charged, are 
admissible as evidence against him. Jb. 42. 

23. Threats by defendant; admissibility of.—In a prosecution — for 
murder, the defendant’s threat, or declaration—‘‘ Damn him, I am 
going to kill him’’—not naming any particular person, is admissi- 
ble as evidence against him, when it is shown that it was made on 
the day of the killing, and that a few hours previously he had had 
an altercation with the deceased; and it is for the jury to deter- 
mine whether the threat had reference to the deceased. Jones v. 
The State, 8. 

24. Admissibility of declarations showing motive.—The defendant being 
indicted for the larceny of cotton from a person with whom he had 
had a settlement as his landlord, his declarations of dissatisfaction 
with that settlement—‘‘ that he had got nothing out of his cotton, 
and that he was determined to have satisfaction ’’--tend to show a 
motive for the larceny, and are competent evidence against him. 
Woods v. The State, 35. 

25. Same; declarations of third person at forme r difficulty.—The declara- 
tions of a bystander at the time of the previous altercation or 
difficulty, which occurred several hours betore the killing, are too 
remote from the homicide to be admissible as a part of the res 
geste, and, if illustrating the nature of the former difficulty, would 
not be competent or admissible as evidence against the detendant ; 
but the declaration of the defendant’s wife, made in his presence 
and hearing at the time of the former difficulty, addressing him 
by name, and telling him not to have any difficulty with the de- 
ceased, does not relate to the particulars of the occurrence, but 
only tends to prove the fact, and is admissible as evidence against 
the defendant. Jb. JS. 

26. Complaint by prosecutrix recently after commission of offense.—In a 
prosecution tor rape, it is permissible to prove by the prosecutrix, 
or by others, that she made complaint, recently after the commis- 
sion of the offense, to persons to whom it was natural that she 
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should complain; but, when such complaint is not a part of the 
res geste, and is received only as corroborating ker testimony, 
neither the particulars detailed by her, nor the name of the person 
accused by her, can be admitted as evidence, unless called out on 
cross-examination, or to sustain her testimony when impeached. 
Griffin v. The State, 29. 


BurpveN, WEIGHT, AND SUFFICIENCY. 


Fraud ; burden of proof.—Fraud is defensive matter, the onus of 
proof resting on him who asserts it. Jones v. Anderson, 427. 

Same.—lIssue being joined onan allegation by the contesting creditor 
that the original sale was fraudulent, and that the sub-purchaser 
and garnishee had notice of such fraud, the burden of proof as 
to each of these facts, fraud and notice, is on the plaintiffs; and 
any evidence tending to show either fact is relevant and admissi- 
ble. Hodges v. Coleman & Carroll, 103. 

Burden of proof as to lost will.—On application for the probate of a 
will alleged to have been lost, which 1s shown to have been in the 
possession of the testator at one time, but is not found after his 
death, the presumption is that he destroyed it animo revocandi ; 
but this presumption may be rebutted, and the onus of rebutting 
is on the proponent. Jaques v. Horton, 239. 

Burden of proof as to insanity vel non.—Sanity being the normal 
condition of the human mind, the law presumes that every person, 
of full age, has sufficient mental capacity to make a will, and casts 
on the contestant, in the first instance, the onus of proving mental 
incapacity at the time the will was executed; but, when the con- 
testant has established habitual insanity, at a time prior to the 
making of the will, the burden of proof is then shifted to the pro- 
ponent, and he is required to show that the will was executed 
during a lucid interval. 0’ Donnell v. Rodiger, 222. 

Sufficiency of evidence ; charge as to.—In civil actions, the evidence 
is sufficient to authorize a recovery, if it *‘satisfactorily convinces’’ 
the jury ; “ clearly and satisfactorily convinced from the evidence,” 
when the words are used in a charge requested, requires too much. 

Wilkinson v. Searcy, 176. 

Same; in criminal case.—A charge asked, which asserts that if, 
from the evidence, there is a probability of the defendant’s inno- 
cence, he is entitled to an acquittal, asserts a correct legal propo- 
sition, and its refusal is error. Winslow v. The State, 42. 

Charge as to circumstantial evidence.—A charge instructing the 
jury, in a criminal case, ‘‘ that circumstantial evidence is as good 
as any other kind of evidence; that, like positive evidence, it must 
produce in their minds conviction of guilt beyond a reasonable 
doubt, and that some text-writers holds it to be better than any 
other kind of evidence,’’—is free from error. West v. The State, 98. 

Charge as to sufficiency of proof of identity.—Where the identity of 
the defendant as the criminal agent depends on the testimony of 
the prosecutrix alone, a charge asked, instructing the jury that, 
**if she may be mistaken in his identity, then the jury ought to 
acquit him,’ is properly refused; since a mere possibility of mis- 
take, as to his identity, is not the equivalent of that insufliciency 
of proof which, as matter of law, generates a reasonable doubt, 
and requires an acquittal. Booker v. The State, 22. 

Sufficiency of confessions, without proof of corpus delicti.i—In a 
criminal case, a conviction can not be had on the extra-judicial 
confessions of the defendant, without proof aliunde of the corpus 
delicti; but direct and positive proof of that fact is not indispens- 
able, Winslow v. The State, 42. 
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36. Same ; province of court and jury.—The sufficiency of the proof of 
the corpus delicti is not a question of law for the decision of the 
court, but a question of fact for the jury to decide; and while the 
court must decide, in the first instance, whether the evidence ad- 
duced is prima facie sufficient to go to the jury, the jury are 
not bound to hold it sufficient because the court has admitted it. 
Ib. 42. 

7. Charge as to proof of good character.—A charge asked, instructing 
the jury that proof of good character in a criminal case, if believed 
by them, ‘‘is suflicient to generate a reasonable doubt of the de- 
fendant’s guilt,’’ is properly refused; since, while such evidence 
if admissible for the purpose of generating a reasonable doubt of 
guilt, its sufficiency is a question for the decision of the jury. 
Booker v. The State, 22. 

38. Charge as to credibility of witness, when testimony is conflicting.—The 
credibility of witnesses is entirely a question for the jury, under 
certain rules for weighing it which may be given them in charge; 
and in acriminal case, where the testimony of a witness for the 
prosecution is in conflict with the testimony of two witnesses for 
the defense, as to the same conversation or occurrence, a charge 
requested, instructing the jury that, if the three witnesses ‘‘ are of 
equal credibility and weight, and the two latter conflict with the 
former on the facts of the case, they may disregard the evidence 
of the former,”’ ** lays down a confusing and embarrassing standard 
for weighing the testimony,’’ and is properly refused. Childs v. 
The State, 93. 

30. Charge as to testimony of witness partly false.—A charge requested, 
instructing the jury that, if they find the testimony of a witness 
false as to certain facts stated by him, or false in part, they ‘‘ may 
diseard all his evidence,’’ is properly refused, since a false state- 
ment by a witness, though it may affect his credibility, does not 
require that his entire testimony should be discarded by the jury, 
unless it was known by him to be false, or was made with intent 
to deceive or mislead. Jb. 93. 


ve 


JUDICIAL KNOWLEDGE. 


40. Character of wound.—That a fracture of the skull may produce 
death, but does not necessarily have that effect in every case, is 
matter of common knowledge. McDaniel v. The State, 1. 

41. Public officers.--Courts are required to take judicial notice of the 
various commissioned oflicers of the State, and to know their offi- 
cial signatures, the extent of their authority, the dates of their 
commissions, and the expiration of their respective terms of office. 
Cary wv. The State, 78. 

42. Same.—Since the State courts take judicial notice of its commis- 
sioned officers, the extent of their authority, and the genuineness 
of their signatures, an execution issued by a justice of the peace is 
admissible as evidence, without any proof of his signature or per- 
sonal identity. Sandlin v. Anderson, Green & Co., 403. 


OBJECTIONS. 


43. Specific objection.—An objection to the admission of evidence, on 
grounds particularly specified, is an implied waiver of all other 
grounds; and this court, in reviewing the overruling of the objec- 
tion, will consider only the grounds specified. Jaques v. Hor- 
ton, 238, 

44. Evidence admissible for one purpose only.—When evidence is offered 
which is competent and admissible for one purpose only, it can 
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not be excluded from the jury on motion, but a charge should be 
asked limiting its scope. Guice v. Thornton, 466. 

45. Objection to question and answer.—A witness may be asked, if the 
sub-purchaser knew, at the time he bought the goods, of certain 
specified circumstances attending the original sale; and if it is not 
shown that he had the requisite opportunities of ascertaining the 
extent of the sub-purchaser’s knowledge, a motion to exclude his 
answer is necessary. /lodges v. Coleman & Carroll, 103. 

46. Error without injury in admission of evidence.—When evidence is 
admitted which is at the time prima facie irrelevant, the error is 
cured by the subsequent introduction of the evidence necessary to 
show its relevancy. Griffin v. The State, 29. 


PAROL AND WRITTEN EVIDENCE. 


47. Parol evidence; admissibility in aid of writing.—In the construction 
of written instruments, the general rule excludes any direct evi- 
dence of the intention of the parties, except such as is furnished 
by the writing itself, when considered in the light of the surround- 
ing facts and circumstances; and while parol evidence is admissi- 
ble to explain an ambiguity which is not apparent on the face of 
the writing, or to point out and connect the writing with the sub- 
ject-matter, and to identify the object proposed to be described, 
such oral evidence must not be inconsistent with the writing itself. 
Guilmartin v. Wood, 204. 

48. Same; description of premises conveyed.—In the construction of a 
conveyance, an ambiguity in the description of the premises may be 
explained by parol evidence; and where the description is by 
metes and bounds, evidence of the situation and locality of the 
premises, and of their identity, according to the description in the 
conveyance, is admissible; but parol evidence can not be received 
to show a mistake in the description of the premises, or to alter or 
vary the boundary as specified, or to establish another and dif- 
ferent boundary for that expressed in the deed. Jb. 204. 

49. Same; same.—When the premises conveyed are described as being 
situated on a specified street or road, parol evidence would be ad- 
missible to show on which side of the street or road they lie; but, 
when they are described as bounded on the east by the street, 
parol evidence can not be received, at law, to show that the street 
is in fact the western boundary; unless it shows a change in the 
location of the street since the execution of the deed, whereby the 
street has become the western instead of the eastern boundary. 
Th. 204. 

Date of promissory note; admissibility of parol evidence as to.—The 
date of a promissory note is only prima facie evidence of the day 
on which it was executed, and parol evidence is admissible to 
show that it was in fact executed on another day. Burns & Co. 
v. Moore & McGee, 339. 

51. Alteration of record; admissibility of parol evidence.-—A record im- 
ports absolute verity, and, unless impeached for fraud, can not be 
varied or contradicted by parol evidence; yet, when a person 
offers im evidence a record which bears on its face the marks of 
alteration, or other suspicious appearances, he is required to ex- 
plain and account for such alteration or suspicious appearance. 
Hensley v. Rose, 373. 

Conclusiveness of officer’s return on process.—A sheriffs return on 
process is binding and conclusive on him and his sureties, and on 
persons asserting rights under it; and it is also prima facie evi- 
dence in his favor, though its falsity may be shown, in proceedings 
against him, by extrinsic evidence. Jb. 373. 
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53. Return of le vy under attachment; parol evidence as to.—In an action 
on an attachment bond, to recover damages for the wrongful or 
vexatious suing out of the writ, the plaintiff may show by ex- 
trinsic evidence what property of his was seized under it and de- 
livered tothe plaintiff therein, by whom it was converted, although 
the return on the writ is silent as to such property, or has been 
altered so as to omit it. Such evidence does not contradict the 
record, but shows what the true record was and should be. 
Th. 373. 

D4. Parol evidence explanatory of terms used in writing.—Parol evidence 
is admissible to explain the meaning, among men engaged in the 
timber business, of the words ‘hewn timber, to average one hun- 
dred and twenty feet, and to class B No. 1 good,”’ as used in a writ- 
ten contract, and to show that the terms are applied only to square 
timber, and do not inelude timber hewn octagonally for use as 
spars.—Jones v. Anderson, 427. 

50. Same; admissibility to show conditional delivery of note, or want of 
consideration.—Parol evidence is not admissible, in an action on a 
bond or note, to show that the instrument was delivered to the 
payee (or obligee) himself as an escrow, to take effect upon a con- 
dition; nor is it admissible, in the absence of fraud or mistake, to 
show a delivery to the payee (or obligee) upon the condition that 
it Was not to have any binding force at all; but such evidence is 
always admissible to show the want of consideration of the instru- 
ment sued on, ‘unless in the case of negotiable instruments in 
the hands of an innocent purchaser, or of a sealed instrument, 
which, at common law, though not now under our statute, was con- 
clusive evidence of a sutlicient consideration.”? Guice v. Thornton, 
466. 


PRESUMPTIONS. 


56. Presumption in favor of re gularity of official acts ; raising appraised 
value of imported goods.—Public otticers are presumed to do their 
duty ; and in a controversy between the owner of imported goods 
and a common carrier who has advanced the duties on them, if 
the former can be heard toimpeach the action of the custom-house 
officers in raising the appraised value of the goods and imposing a 
penalty for under valuation, or impute negligence to the carrier 
for the failure to take an appeal from the decision, he must show 
that injury thereby resulted to him. Guesnard vr. L. & N. Rail- 
road Co., 453, 

57. Presumption as to domicile.—Every person is presumed to have a 
domicile somewhere, and he can have but one for the purpose of 
succession, though he may have two or more residences; and his 
domicile of origin, when once ascertained, is presumed to con- 
tinue until another is acquired. Merrill’s Heirs v. Morrissett, 433. 

58. Presumption as lo continuance of possession.—Possession being a 
fact continuous in its nature, when its existence is once shown, 
it will be presumed to continue until the contrary is proved. 
Clements v. Hays, 2SO 

59. Presumption of sanity; burden of proof.—Sanity being the normal 
condition of the human mind, the law presumes that every per- 
son, of full age, has sufficient mental capacity to make a will, and 
casts on the contestant, in the first instance, the onws of proving 
mental incapacity at the time the will was executed; but, when 
the contestant has established habitual and fixed insanity, at a 
time prior to the making of the will, the burden of proof is 
then shifted to the proponent, and he is required to show that the 
will was executed during a lucid interval. O’ Donnell v. Rodiger, 
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60. Same.--Mental aberration, when caused by an acute disease, or 
other temporary cause, will not be presumed to have continued for 
any particulartime; and proof of the fact that, on the day the will 
was executed, the testatrix ‘‘ was sick and flighty—that during 
part of the time she knew what she was doing, and a part of the 
time she did not know what she was doing’’—is not sutticient to 
cast on the proponent the onus of proving that she was sane at 
the particular time when the will was made. Jb. 223. 

61. Possession as evidence of title.—Possession of property is presump- 
tive evidence of title, but is not the equivalent of title. Wilkinson 
v. Searcy, 176, 

62. Proof of identity.—Identity of name is presumptive of identity of 
verson, in the absence of evidence showing that the name is borne 
two or more persons in the same neighborhood or community. 
Garrett v. The State, 18. 


PRIMARY AND SECONDARY. 


63. Secondary evidence of writing; handwriting of absent witness.—When 
one of the subscribing witnesses to a written instrument is absent 
from the State, it is proper to prove his handwriting, as secondary 
evidence of the execution of the instrument. Guice v. Thornton, 
466, 

64. Degrees of secondary evidence.—When secondary evidence is offered 
which, ec natura rei, supposes a higher degree of secondary evi- 
dence, the best should be produced; as, a certified or examined 
copy of an instrument required to be recorded, or a letter-press 
copy of a writing, if shown to be in existence; but, where there 
is no ground for legal presumption that better secondary evidence 
exists, any proof is received which is not inadmissible by the rules 
of law, unless the party objecting can show that better was known 
to the other, and might have been produced. Jaques v. Horton, 
238. 

65. Proof of lost will by copy, or by oral evidence.-—-When the proponent 
of a lost will produces, and annexes as an exhibit to his petition, 
a paper which purports to be a literal copy of the will, but fails to 
prove its correctness as a copy, he may abandon the attempt, and 
prove the contents of the lost paper by competent parol evidence ; 
but the failure to prove the alleged copy, under such circumstances, 
would be a circumstance to be considered by the jury in determin- 
ing the credibility and sufficiency of the other evidence. Jb. 238. 

66. Secondary evidence of telegram.—When an original telegram is 
shown to be in another State, beyond the jurisdiction of the 
court, a copy thereof is admissible as evidence. Railroad Co. v. 
Schaffer, 233. 

67. Proof of execution of mortgage.-—When the plaintiff claims the 
personal property in controversy under a mortgage, or other 
written instrument, which is attested by subscribing witnesses, its 
execution must be proved by one or both of them, or a proper 
predicate must be laid for the introduction of secondary evidence ; 
and the grantor’s admission of its execution, not made in judicio, 
or in open court, does not dispense with this proof. Askew 
Brothers v. Steiner & Lobman, 218. 

68. Proof of collateral fact.—The fact that a party had a certificate 
of entry for land, which was destroyed by the burning of a house, 
being only collaterally and incidentally in issue, it would not be 
necessary to prove the entry by a certified transcript. Winslow rv. 
The State, 42. 

69. Proof of recorded deed.—When a conveyance has been admitted to 
record on a certificate of acknowledgment which is substantially 
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defective (Code, § 2154), it is not admissible as evidence without 
other proof of its execution. Roney v. Moss, 491. 


RECORDS AND JUDGMENTS. 


70. Alteration of record; admissibility of parol evidence.—A record im- 
ports absolute verity, and, unless impeached for fraud, can not be 
varied or contradicted by parol evidence ; yet, when a person offers 
in evidence a record which bears on its face the marks of altera- 
tion, or other suspicious appearances, he is required to explain and 
account for such alteration or suspicious appearance. JZensley v. 
Rose 9 S7S. 

lL. Coneclusiveness of officer’ s return on process.—A sheriff’s return on 
process is binding and conclusive on him and his sureties, and on 
persons asserting rights under it; and it is also prima fucie evi- 
dence in his favor, though its falsity may be shown, in proceedings 
against him, by extrinsic evidence. Jb. 378. 

Return of levy under attachment; parol evidence as to.—In an action 
on an attachment bond, to recover damages for the wrongful or 
vexatious suing out of the writ, the plaintiff may show by ex- 
trinsic evidence what property of his was seized under it and 
delivered to the plaintiff therein, by whom it was converted, al- 
though the return on the writ is silent as to such property, or has 
been altered so as to omit it. Such evidence does not contradict 
the record, but shows what the true record was and should be. 
Ib. 373. 

73. Judge nts against contractor by workmen, and against employer as 
garnishee; adinissibility as evidence against substituted contractor. 
Judgments recovered before a justice of the peace, against the 
original contractor, in favor of workmen employed by him, and 
against the employer as garnishee, are res inter alios act as against 
the substituted contractor, and neither binding on him, nor admis- 
sible as evidence against him, when he was not made a party to 
the proceedings. Railroad Co. v. Schaffer, 233. 

74. Conclusiveness of recitals in decree.—Recitals in a decree, as to mat- 
ters admitted, or done by consent, are conclusive in this court, 
being considered as facts judicially ascertained. Aemp v. Lyon, 
5 

75. Former judgment; effect as admission of partnersh ip.—When two are 
sued as partners, a judgment by default on personal service may 
operate as an admission of the fact of partnership, in a subsequent 
action by a third person against either one of them; but, when 
the action is not founded on an instrument of writing purporting 
to be signed in the partnership name, the execution of which can 
only be denied by a sworn plea, and the general issue is pleaded, 
or other general plea denying their liability, a judgment against 
the defendants is not admissible evidence against either of them, 
in a subsequent action by a third person, as an admission of the 
partnership. Railroad & Banking Co. v. Smith, 472. 


~y 
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EXECUTION. 


1. Motion to quash execution; what grounds available.—On motion to 
quash an execution, issued on a probate decree rendered on the 
final settlement of an exeecutor’s accounts, evidence dehors the 
record, showing that the court had no jurisdiction of the settle- 
ment, ‘* probably comes too late.”’ Werborn v. Pinney, 291. 

2. Execution on justice’s judgment, issued after lapse of six months.—An 
execution issued by a justice of the peace, more than six months 
after rendition of the judgment (Code, §§ 3658-9), though irregular, 
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3. 


and liable to be quashed on motion, is not void. Sandlin v. An- 
derson, Green & C'o., 408. 

E,recution against partnership and partners.—An execution issued 
on a judgment against A. and B., composing the firm of A. & B., 
may be levied on property belonging to the partnership, or to 
either of the partners individually. Leinkauf & Strauss v. Mun- 
ter, 194. 


4. Judgment and execution against married woman; liability of statutory 


estate to sale under.—Property belonging to the statutory estate of 
a married woman is not subject to levy and sale under execution 
on a judgment at law, rendered against her during coverture, and 
founded on a personal contract which she had no power to make. 
Callen v. Rottenberry, 169. 


EXECUTORS AND ADMINISTRATORS: 


1. Evecutor’s authority before probate.—At common law, an executor 
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derived his authority exclusively from the will, the probate of 
which was necessary only to establish its genuineness; but, in 
this State, letters tesiamentary must always be granted, tefore an 
executor is invested with any legal authority over the assets of 
the estate. Wood v. Cosby, 557. 

«Action to recover assets of decedent’s estate.-—The legal title to the 
assets of a decedent's estate vesis in the personal representative, 
when appointed, and, as a general rule, he alone can maintain an 
action at law to recover them. Jb. 557. 

Administrator's rights to property claimed by widow as exempt. 
Although personal property tu the value of $1,000 is exempt by 
statute from administration, in favor of the surviving widow and 
children (Code, § 2825), and the administrator can not recover 
such property from a purchaser to whom, before the grant of ad- 
ministration, it was sold by the widow; yet, where the widow 
selects and claims property as exempt, when in fact she is not 
entitled to any exemption as against the debts of the husband, the 
administrator may assert his rights to it against her or her vendee. 
Bell v. Hall, 546. 

Administration and distribution of decedent's estate in different juris- 
dictions.—The personal property and assets of a decedent, though 
situated in different jurisdictions, constitute but one estate, and 
must be distributed according to the law of the domicile at the 
time of his death; yet, when the property is in several jurisdic- 
tions, and administration is granted in each, each administrator 
is accountable in the courts of the State in which he was appointed, 
and each administration must be settled where it was granted. 
Life Assurance Society v. Vogel, 441. 

Grant of administration, when dependent on assets.—When property 
is found in a jurisdiction other than that of the decedent’s domicile, 
it will support a grant of administration there; and a debt due by 
simple contract to the decedent, or to his estate, is sufficient to 
support a grant of administration in the State where the debtor 
resides. Jb. 441. 

Payment of debt to foreign administrator, and action by him.—A 
voluntary payment by a debtor to a foreign administrator, though 
he be the domiciliary administrator, is no bar to a subsequent 
action by a domestic administrator; vet, if the debtor comes 
within the jurisdiction by which the domiciliary (or principal) ad- 
ministrator was appointed, he may be there sued, and can not 
defeat the suit by pleading his liability to the administrator ap- 
pointed in the State of his own residence. Jb. 441. 

Premature commencement of suit against administrator.—A_ suit 
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against an administrator can not properly be commenced within 
six months after the grant of letters to him (Code, § 2614); and if 
prematurely instituted, and then abated as to him on plea, though 
he is a necessary party, the suit can not be maintained against the 
other defendants. Exspy v. Comer, 501, 

8. Liability of administrator for interest.—It is the duty of an admin- 
istrator to make settlement and distribution, so soon as the estate 
is in proper condition; and if he neglects to do so, he is liable for 
interest on the funds in his hands, although he may have kept 
them on deposit unemployed = Englehardt v. Yung’s Heirs, 534. 

9. Same.—Where all the debts are shown to have been paid within 
six months after the grant of administration, and no special rea- 
sons are shown for continuing the administration beyond the 
period allowed for creditors to file their claims, six months after 
the expiration of that period is a suflicient time within which to 
make preparations for a final setthement, and interest should be 
charged from that time. Jb. 524. 


EXEMPTIONS. 

1. Hlomestead exe mption ; extent, and by what law determined.—As to 
debts contracted after the constitution of 1868 became operative, 
but before the passage of the statute approved April 23d, 1873, 
the value and extent of the homestead exemption are to be deter- 
mined by that constitution, and it can not exceed eighty acres. 
Powe v. MeLeod & Co., 418. 

2. Alienation of homestead, and subsequent abandonment ; conflicting 
rights of grantee and purchase rat execution sale.—A conveyance of 
the homestead, executed by husband and wife, but without the 
required certificate as to the separate examination of the wife 
touching her voluntary signature and assent (Code, § 2822), is a 
nullity, neither passing any estate to the grantee, nor operating by 
way of estoppel against the grantors; and on the subsequent sur- 
render and abandonment of the premises to the grantee, they 
become liable to levy and sale under execution against the grantor, 
and a purchaser at the execution sale may recover them in eject- 
ment. Alford v. Lehman, Durr & Co., 526. 

3. Same.—In this respect, there is no difference between a conveyance 
of the homestead premises, and a conveyance of the right of home- 
stead. Ib. 526. 

4. Alienation of homestead ; color of title—A deed executed by hus- 
band and wife, purporting to convey the homestead, but without 
the necessary certificate of acknowledgment showing the wife’s 
voluntary assent and signature (Code, § 2822), is totally inopera- 
tive and ineffectual as a conveyance of title; but, possession being 
delivered and held under it, it may constitute color of title, and be 
admissible to show the extent of the grantee’s possession. Wat- 
son v. Maneill, 600. 

5. Exemption of personal property.—A resident debtor being entitled 
to claim, as exempt, personal property to the amount of one thou- 
sand dollars, to be selected by him (Code, § 2820), and the wages 
of laborers, to the amount of twenty-five dollars per month, being 
alsoexempted from garnishment for debt (4 2828) ; the debtor may 
claim a balance due him as wages or salary, over and above the 
twenty-five dollars per month, as part of the one thousand dollars 
of personal property to which he is entitled. Enzor & MeNeill v. 
Hurt, 595. 

6. Waiver of exemption of personalty.—A stipulation in a promissory 
note, in these words, ‘As to the debt evidenced by this note, the 
maker and indorser each hereby waives all benefit of the home- 
stead exemption laws on both real and personal property,’’ though 
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12. 


13. 


inoperative as a waiver of the right of homestead exemption 
(Code, §§ 2846-48), is effectual as a waiver of the right of exemp- 
tion in and to all personal property. Terrell & Vincent v. Hurst, 
Miller & Co., 588. 

Same ; by partner, in partnership name.—The note containing such 
waiver being signed by one partner in the partnership name, 
without authority from his co-partner, the waiver is valid and 
effectual against him and his individual property, though it does 
not bind his co-partner. Jb. 588. 

Exemptions in favor of decedent’s widow ; by what law determined. 
Generally, a surviving widow’s claim of exemption takes effect at 
the death of the husband, and is determined by the law then of 
force; but, as against the debts of the husband, it is to be deter- 
mined by the law which was of force at the time they were con- 
tracted, and can not be enlarged by subsequent legislation. Bell 
v. Hall, 546. 

Same ; exemption of $1,000 of personalty.—Personal property of a 
resident debtor, to the amount of $1,000, was exempted by consti- 
tutional provision in 1868; but such exemption, in favor of his 
surviving widow, was first given by the statute approved February 
8th, 1872; and it is inoperative as against debts created prior to 
the passage of that statute. Jb. 546. 

Administrator's rights to property claimed by widow as exempt. 
Although personal property to the amount of $1,000 is exempt by 
statute from administration, in favor of the surviving widow and 
children (Code, § 2825), and the administrator can not recover 
such property from a purchaser to whom, before the grant of ad- 
ministration, it was sold by the widow; yet, where the widow 
selects and claims property as exempt, when in fact she is not en- 
titled to any exemption as against the debts of the husband, the 
administrator may assert his rights to it against her or her vendee. 
Tb. 546. 

Exemption of personal. property to decedent’s widow.—When a dece- 
dent leaves no minor child, the statute exempts to his surviving 
widow, free from administration and the payment of debts, per- 
sonal property to the value of one thousand dollars, to be selected 
by her, or by three disinterested persons selected by the probate 
judge (Code, § 2825); but, while her right of selection is uncondi- 
tional and unrestricted, except as to value, no title to any particu- 
lar property vests in her unti! a selection is made. Little rv. Me- 
Pherson, 552. 

Same ; waiver of.—The right of exemption to any particular prop- 
erty is waived, unless asserted before the property is sold under 
an order of court, or subjected to administration; yet it may be 
asserted against any other personal property remaining unadmin- 
istered, and it can not be defeated by the act of the administrator 
in converting choses in action into money, or using the assets in 
payment of debts before the expiration of eighteen months. Jb. 


OOns 


Same ; claim of partnership assets or interest.— When a partnership is 


dissolved by the death of one of the partners, the legal title to the 
personal assets is cast on the survivor, and the estate of the de- 
ceased has no ascertained interest in any part thereof, until the 
partnership debts and liabilities have been discharged, leaving a 
residuum ; and until this has been done, the widow’s right to 
claim an exemption therein is not waived or lost, although the 
surviving partner, as administrator of the deceased, has made 
premature payment of the debts with his own funds. Jb. 452. 


14. Same ; accounting for exempt property on final settlement.—When the 





decedent’s estate is solvent, the widow is required to account for 
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the personal property set apart to her as exempt, (Code, § 2825), 
not on the settlement of the accounts of the administrator in chief, 
but on the final settlement and distribution of the estate; though 
she is not required to refund any excess over and above her dis- 
tributive share. Jb. 552. 

15. Exemptions of personalty to decedent’s widow and children, as affected 
by residence.—The exemption of personal property to the widow 
and children of a decedent, like the exemption of a homestead, is 
intended for the benefit of residents, and it contemplates the ex- 
istence of the family relation in this State; hence, when the dece- 
dent died here, after a residence of several years, while his family 
continued to reside at his former residence in New York, and never 
came to Alabama until after his death, they are not entitled to the 
statutory exemption of $1,000. Ev parte Pearson, 521. 

16. Homestead exemption for widow and children.—A house and lot 
bought by the intestate a short time before his death, with the de- 
clared intention to repair and improve it, and to make it a perma- 
nent residence, may be regarded as his homestead, and exempt as 
such from the payment of debts for the benefit of his widow and 
children, notwithstanding his death before the consun mation of 
his purposes. Englehardt v. Yung’s Heirs, 534. 

17. Same; rents, repairs and improvements, by widow and administra- 
trix.—The widow having removed into the house, with her minor 
children, repaired and improved it, and continued to occupy it as 
the family residence until her death; ke/d, on settlement of her 
accounts as administratrix, that no rents should be charged against 
her, and that the cost of the repairs and improvements should 
be divided between her and the estate, four-fifths thereof being 
charged against the estate. Jb. 534. 


FINE AND FORFEITURE FUND. See Costs. 
FORCIBLE ENTRY, AND UNLAWFUL DETAINER. 


1. What possession will support action.—To maintain an action of 
forcible entry and detainer, the plaintiff must show his prior 
actual possession, as distinguished from the constructive posses- 
sion which the law attaches to the legal title. Clements v. Hays, 
280. 

2. Same.—Where the plaintiff shows no deed, or other color of title, 
the fact that he had made a partial survey of the lands, running 
certain lines, but without staking off the land, is not suflicient 
proof of actual possession; and the fact that he had given per- 
mission to other persons, on several occasions, to burn lime on an 
undescribed portion of the lands, with wood obtained elsewhere, 
is not sufficient to show actual possession of any particular part of 
the land; but a recovery may be had for the portion of land cov- 
ered by an uncompleted log-house, on proof that it was erected 
by a workman employed by him, notwithstanding a temporary 
suspension of the work before the completion of the house. Jb. 
280, 

3. When action lies for unlawful detainer.—The vendor of lands can 
not maintain an action of unlawful detainer (Code, § 3697) against 
a purchaser, who, having originally entered as tenant under a 
lease, which was afterwards abrogated, has continued in posses- 
sion under an executory agreement for the purchase of the lands, 
and has failed to comply with the stipulations of said contract, 
whereby he has forfeited all rights under it. Brown v. Beatty, 250, 











672 INDEX. 


FRAUD. FR: 


1. Burden of proof, and evidence of fraud.—Issue being joined on an 
allegation by the contesting creditor that the original sale was 
fraudulent, and that the sub-purchaser and garnishee had notice 
of such fraud, the burden of proof as to each of these facts, fraud 8. 
and notice, is on the plaintiffs; and any evidence tending to show 
either fact is relevant and admissibie. Hodges v. Coleman & Car- 
roll, 103. 

Notice of fraud ; constructive.—To charge a party with notice of 
fraud, it is not necessary that he should have actual notice, if he 
is chargeable with constructive notice; and this may be inferred 
from the knowledge of suggestive facts, which, if followed up, 9 
would have led to a discovery of the fraud; that is, facts of un- 
usual or suspicious nature, having reference to the transaction 
sought to be impeached, and so related to it that, if faithfully 
pursued and inquired into, they would have discovered its true 
character. Ib. 103. 

Same ; information and inquiry.—As to the sufficiency of infor- 
mation to stimulate inquiry, the character of the person from 
whom it comes must be considered—that is, his relation and in- 
timaecy with the parties from whom direct information might 
naturally be expected, his connection with the particular transac- 1 
tion, his facilities for obtaining information, and the degree of 
knowledge displayed by him; and the information itself, whatever 
may be its source, must amount to something more than a vague 
and general statement that the title of the party proposing to sell 
is defective, or is subject to an equity. Jb. 103. 

4. Fraudulent sale of goods ; facts putting sub-purchaser on inquiry. 
Unusual circumstances, outside of the ordinary routine of com- ] 
mercial or mereantile business—such as great haste in consummat- 
ing the sale ; the unysual time, night ; the fact that the sale embraces 
the entire stock in trade of an old house; the fact that the pur- 
chaser offered, on the next morning, to re-sell the entire stock at 
a price greatly below the invoice rates—if known to the sub-pur- 
chaser when proposing to buy, should have suggested inquiry into 
the bona fides and validity of the sale; and that inquiry should 
have been directed, not simply to the question whether the trans- 
action was fair and free from fraud, but whether it was supported 
by a just and sufficient consideration, and whether any benefit 
was reserved to the vendor or grantor. Jb. 103. 

5. General rumor, or notoriety of notice.—General knowledge of a fact 
in a community is evidence tending to show notice of such fact, I 
its existence being otherwise shown; but general rumor that a 
particular sale was fraudulent, does not amount to general knowl- 
edge, or notoriety, and does not tend to show notice of fraud in 
the sale; nor is a general statement that a sale is fraudulent 
sufficient to put a purchaser on inquiry. Jb. 103. 

Fraudulent sale of goods; validity of re-sale to sub-purchaser.—lf the 
sub-purchaser and garnishee, having knowledge or notice of sus- 
picious circumstances attending the original sale by the debtor, 
made honest and diligent inquiry into them, and was satisfied that 
the sale was fair; supported by a sufficient consideration, and re- 
served no benefit to the grantor, his purchase will be protected, 
although the original sale may be declared fraudulent; and, on 
the other hand, if the original sale be held not fraudulent, no in- 
quiry can arise as to the sufficiency of his inquiry into any 
suspicious circumstances attending it. Jb. 103. 

7. Proof of sub-purchaser’s knowledge of suspicious circumstances; ob- 
jection to question and answer.—A witness may be asked, if the 
sub-purchaser knew, at the time he bought the goods, of certain 
specified circumstances attending the original sale; and if it is not 
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shown that he had the requisite opportunities of ascertaining the 
extent of the sub-purchaser’s knowledge, a motion to exclude his 
answer is necessary. Jb. 103. 

8. Charge as to validity of re-sale to sub-purchaser.—A charge which in- 
structs the jury that, if the original transaction was fraudulent, 
and if the sub-purchaser bought with knowledge of facts sufficient 
to put him on inquiry, then the jury should find for the attaching 
creditor, is erroneous, since it dispenses with all necessity for in- 
quiry, and hold the sub-purchaser liable without regard to the 
result of inquiries honestly prosecuted. Jb. 103. 

9. Sufficiency of inquiry by sub-purchaser.—The sub-purchaser can not 
be required to make inquiry of the defrauded parties, since he can 
not be presumed to know who they were, and, if known, they 
would not best understand the facts to be inquired about—that is, 
the fact and consideration of the alleged sale; and if the sub-pur- 
chaser exercised the necessary diligence and good faith in making 
inquiry, and was reasonably convinced that the transaction was 
fair and honest, it is not necessary to his protection that his in- 
formants should have known “‘ all the facts in evidence tending to 
show fraud.’’ Jb. 108. 

10. Same; advice of attorney.—When a party is put on inquiry, by 
knowledge or notice of suspicious circumstances, he can not safely 
rely on mere opinions that the transaction ‘is free from fraud,”’ 
or that he ‘‘ will get a good title ;’’ and when the transaction con- 
sists of matters en pais, the advice of an attorney is worth nothing, 
unless based on a knowledge of the facts such as he could testify 
to. Ib. 108. 

11. Retention of possession by mortgagor, as evidence of fraud.—The re- 
tention of possession by the mortgagor of personal property becomes 
a badge of fraud on/y when prolonged for an unreasonable time 
after the law-day. Sandlin v. Anderson, Green & Co., 408. 

12. Fraud by purchaser, on sale of personal property; burden of proof. 
There are circumstances of fraud and false representation or con- 
cealment, sometimes entering into contracts of purchase on credit, 
which arm the seller with the right, if seasonably expressed, of 
renouncing the contract, and recovering the property thus fraudu- 
lently obtained from him; but fraud is defensive matter, the onus 
of which rests on him who asserts it. Jones v. Anderson, 428. 

13. As to equitable relief against fraud, see Cuancery, 3, 6, 15, 17, 18. 


FRAUDS, STATUTE OF. 


1. Promise to pay debt of another.—When a creditor accepts from a 
third person, in payment and satisfaction of his debt, the written 
note or obligation of such third person, the new contract is an 
original undertaking, and is not within the statute of frauds 
(Code, § 2121, subd. 3); and being supported by a sufficient con- 
sideration as against the person signing it as principal, it is also 
supported by a sufficient consideration as against another person 
who, at the same time, signs it as surety. Carlisle, Jones & Co. v. 
Campbell, 247. 

2. Agreement not to be performed within one year.—An agreement 
which is capable of performance within one year is not ‘‘ an agree - 
ment which, by its terms, is not to be performed within one year 
from the making thereof ’’ (Code, § 2121, subd. 1), and an agree- 
ment to make a lease for five years, or for any term of years, is 
not within this clause of the statute. Shakespeare v. Alba, 351. 

3. Agreement for lease; part performance.—A verbal agreement to 
make a lease for the term of five years is within the statute of 


frauds (Code, § 2121, subd. 5); but, if possession is delivered un- 
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der the contract, and installments of rent are paid and accepted, 
the case is, by the express words of the statute, taken out of its 
influence and operation. Jb. 351. 


4. Waiver of statute, as defense to bill for specific performance.—The 


statute of frauds, as a defense to a bill for the specific performance 
of a contract, is waived, unless specially pleaded; and the con- 
tract being admitted, or satisfactorily proved, it will be enforced, 
though it may be obnoxious to the statute. Jb. 357. 


5. When assignee of lessor can not plead statute-—When the lessor 


waives the benefit of the statute of frauds as a defense, by failing 
to plead it, a purchaser of the estate subject to the lease, becom- 
ing assignee of the uncollected rents, can not set up the statute in 
defense of a bill for specific. performance of the agreement. Jb, 
851, 


FRAUDULENT CONVEYANCES. 


1. Actual and constructive fraud.—A voluntary conveyance is fraudu- 


lent and void, as against existing creditors, without any inquiry 
into the motives or condition of the parties; and if partly volun- 
tary, or supported by an insufficient consideration, it is fraudulent 
as to the excess of the value of the property above the considera- 
tion, though, unlike a conveyance fraudulent in fact, it will be 
permitted to stand as a security for the consideration actually 
said, if the grantee did not participate in any fraudulent intent. 
ut a conveyance which is founded on full and adequate consider- 
ation, the grantee not participating in any fraudulent intent, will 
not be held constructively fraudulent, because the stipulated pur- 
chase-money is unpaid, or to the extent that it is unpaid.—Cald- 
well v. King, 149. 
Sale by failing debtor to creditor; validity as against other creditors. 
Suspicious circumstances—such as great haste, consummating the 
sale by night, selling the entire stock in trade, ete.—do not neces- 
sarily prove fraud in the sale, but may be explained away by 
satisfactory proof that the vendor owed the purchaser an honest 
debt, and that the agreed price was not greatly less than the value 
of the goods, it not appearing that any benefit was reserved to the 
vendor beyond what the law allows. Within these limits, the law 
permits a creditor to be diligent in securing his debt from a failing 
debtor, though nothing be left for other creditors. Hodges v. Cole- 
man & Carroll, 103. 


3. Same.—When a debtor, although insolvent, or in failing cireum- 


stances, makes an absolute sale of his property to a creditor, in 
payment of an antecedent debt, by way of preference over other 
creditors, the debt being honestly due, the price or consideration 
received being fair and adequate, and no interest being reserved 
by the grantor, his mere fraudulent intent does not vitiate the 
conveyance, because the act itself is legal, and fraud without dam- 
age gives no right of action. These concurrent facts absolutely re- 
but all inferences that might be drawn from attendant badges of 
fraud, and impart validity to the conveyance as an allowable pre- 
ference of the particular creditor. Jb. 103. 


4. Fraudulent sale of goods; validity of re-sale to sub-purchaser.—lf 


the sub-purchaser, having knowledge or notice of suspicious cir- 
cumstances attending the original sale bv the debtor, made honest 
and diligent inquiry into them, and was satisfied that the sale was 
fair, supported by a sufficient consideration, and reserved no ben- 
efit to the grantor, his purchase will be protected, although the 
original sale may be eon fraudulent; and, on the other hand, 
if the original sale be held not fraudulent, no inquiry can arise as 
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to the sufficiency of his inquiry into any suspicious cireumstances 
attending it. Jb. 103. 

5. Same; facts putting sub-purchaser on inquiry.—Unusual circum- 
stances, outside of the ordinary routine of commercial or mercan- 
tile business—such as great haste in consummating the sale; the 
unusual time, night; the fact that the sale embraces the entire 
stock in trade of an old house; the fact that the purchaser offered, 
on the next morning, to re-sell the entire stock at a price greatly 
below the invoice rates—if known to the sub-purchaser when pro- 
posing to buy, should have suggested inquiry into the bona fides 
and validity of the sale; and that inquiry should have been di- 
rected, not simply to the question whether the transaction was fair 
and free from fraud, but whether it was supported by a just and 
sufficient consideration, and whether any benefit was reserved to 
the vendor or grantor. Jb. 103. 

Sale and conveyance of goods by husband to wife; when valid as 
against his creditors. —A sale and conveyance of goods by a hus- 
band to his wife will not be held fraudulent at the instance of his 
creditors, notwithstanding ‘‘many badges of fraud and circum- 
stances of suspicion and bad faith on his part,’’ when the evidence 
fails to implicate the wife in any of these transactions, or to charge 
her with notice of the husband’s fraudulent intent; and even if 
she participated in his frandulent intent, but took the goods in ab- 
solute payment of an honest debt, at a fair and adequate price, no 
benefit whatever being reserved to him, the inference of fraud is 
rebutted, and the transaction will be sustained against the cred- 
itors of the husband. Meyer & Co. v. Sulzbacher, 121. 

Fraudulent conveyance; when creditor without lien may impeach.—A 
creditor without a lien, or by simple contract only, can not main- 
tain a billin equity to reach and subject property fraudulently 
conveyed by his deceased debtor, without averment and proof of 
a deficiency of legal assets. Sharp v. Sharp, 313. 

. Lands purchased by husband, for and in name of wife; liability to 
his debts.—Where lands are purchased by the husband entirelyfon 
credit, and a conveyance taken in the name of the wife, with a 
mortgage on the lands to secure the payment of the agreed price ; 
and the purchase-money is afterwards paid, partly with the pro- 
ceeds of crops raised on the lands by tenants, and partly by the 
wife after the death of the husband; the lands can not be sub- 
jected by creditors to the payment of his debts. Jb. 313. 

9. Absolute sale and conveyance; not declared general assigument.—An 
absolute, unconditional sale and conveyance of his property by a 
debtor, free from all reservation, in payment and satisfaction of 
antecedent debts, can not be declared a general assignment, enur- 

ing to the benefit of all his creditors equally (Code, § 2126; Sess. 
Acts, 1882-3, p. 189), although it may embrace all his property, 
and he is insolvent. Otis vr. Maguire, 295. 

). Mortgage declared general assignment, at instance of creditors.—A 
mortgage executed by an insolvent debtor, for the protection and 
indemnity of his sureties on official bonds, will be declared and 
enforced as a general assignment (Code, § 2126), at the instance of 
his other creditors, when it conveys all of his property; but, as 
to property conveyed by it belonging to his wife, who joined with 
him in its execution, such creditors have no right to relief. Watts 
v. Eufaula Nat. Bank, 474. 


GARNISHMENT. See ArracHMEnNt. 
GUARDIAN AND WARD. 
1. Allowance to guardian out of ward’s estate-—When a father, being 


~ 
or] 


~I 


yr 


1 


— 








. 676 INDEX. 


GUARDIAN AND WARD—Continued. HU 


also the guardian of his infant child, has expended moneys be- 1 
longing to the child’s estate in his support and education, under 
circumstances which would have justified a court of equity in 
decreeing it, he will be allowed a credit for such expenditures on 
settlement of his accounts as guardian, subject to a set-off for the 
yalue of any services rendered to him by the child; but, when he 
seeks to establish an allowance for such expenditures, as an 
equitable set-off against a probate decree rendered against him on 
settlement of his accounts as guardian, his claim to relief must ; 
appear by clear and definite averments, showing that the expend- 
itures were made under such circumstances as would have entitled 
him to a credit on that settlement. Waldrom vr. Waldrom, 285. 

2. Service of citation less than ten days before settlement.—The fact that 
the citation from the Probate Court was served on the guardian 
less than ten days before the decree on settlement was rendered 
against him, while the decree recites due service (Code, §§ 2793, 
2526), neither renders the decree void, nor, of itself, authorizes 
equitable relief against it. Jb. 285 

3. Equitable relief against probate decree; averments not negativing neg- 
ligence.—General averments of ‘‘ sickness, bad roads, bad weather, 
personal attention to other business, and a message sent to the 
probate judge, through the deputy-sheriff, that he could not be 
present on the day appointed for the settlement,’’ are not sufficient 
to negative fault or negligence on the part of the guardian, when 
it does not appear that he made any effort to employ counsel, to 
procure a continuance, to bring his condition or defenses to the 
attention of the court, or to obtain a rehearing. Jb. 285. 

4. Settlement of guardian’s accounts during minority of ward.—A set- 
tlement of his accounts by a guardian, made or instituted during 
the minority of the ward, and before the guardian has resigned, 
is void. Glass v. Glass, 368. 


HABEAS CORPUS. 


1. Disqualification of presiding judge, as ground for discharge.—Prose- 
cutions for misdemeanors, pending in the Circuit Court of Jeffer- 
son, being transferred by law to the County Court (Sess. Acts 
1880-81, p. 144), and exclusive jurisdiction thereof granted to the 
latter court, the incompetency of the presiding judge to try a par- 
ticular case, having been of counsel for the prosecution before his 
appointment, and his refusal to make any order in reference to it, 
do not entitle the defendant to be discharged on habeas corpus ; 
since he can waive the incompetency, and consent that the judge 
may try the case (Code, § 540); and he has a right of appeal to 
the Circuit Court. Ev parte State, in re Tate, 483. 

2. Escape by prisoner asking discharge.—The accused in this case can 





not claim to be discharged on account of the incompetency of the 
presiding judge, because the record further shows that, when the 
case was transferred to the County Court, the presiding judge of | 
that court was qualified to try it; that the accused then fled the 
country, forfeiting his appearance bond, and did not return until 
after the appointment of the disqualified judge, when he surren- 
dered himself, and demanded a trial. Jb. 482. 

3. Discharge on habeas corpus, when in custody under legal process on 
account of ‘subsequent act, omission, or event.’’—When a person is 
in custody under valid legal process, and asks to be discharged on 
habeas corpus ‘‘ by reason of some subsequent act, omission, or 
event ’’ (Code, § 4962), it may be considered a safe general rule, 
**that he should not be discharged unless the facts have the legal 
force and effect of autrefois acquit.”” Ib. 482. 
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1. Competency of wife as witness against husband’s accomplices.—Where 
several persons are jointly indicted and tried together, the wife of 
one of them is not a competent witness for or against the others, 
when her testimony affects the interest of her husband; but, when 
the husband is not a party to the record, not having been indicted, 
or a nolle-pros. having been entered as to him, the wife is a com- 
petent witness against the others, his accomplices in the commis- 
sion of the crime. Woods v. The State, 35, 

2. Competency as witnesses against each other.—Where the testimony 
of husband or wife, even in a collateral matter, tends to criminate 
the other, it will not be compelled, though it may be received. 
Ib. 35. 

3. Wife's statutory estate; increase of domestic animals.—The natural 
increase of domestic animals, belonging to the statutory estate of 
a married woman (Code, §§ 2705-06), forms a part of the corpus, 
and does not belong to the husband. Ellis v. The State, 90. 

4. When married woman may maintain statutory claim suit.—A mar- 
ried woman who has been relieved of the disabilities of coverture 
under the statute (Code, § 2731), being authorized ‘‘ to sue and be 
sued as a femme sole,’’ may maintain a statutory claim suit in her 
own name alone, for property seized under attachment against 
her husband. Meyer & Co. v. Sulzbacher, 121. 

5. Judgment and execution against married woman; liability of statutory 
estate to sale under.—Property belonging to the statutory estate of 
a married woman is not subject to levy and sale under execution 
on a judgment at law, rendered against her during coverture, and 
founded on a personal contract which she had no power to make. 
Callen v. Rottenberry, 169. 

6. Life-insurance by husband, for benefit of wife.—The statute allowing 
a married woman to insure the life of her husband for her benefit, 
free from the claims of his creditors, provided that not more than 
$500 shall be paid out of the husband’s funds in annual premiums 
(Code, § 2733), is in the nature of an exemption law, and is to be 
liberally construed to effect its purpose and policy; and whether 
the insurance is taken out by the wife herself, with moneys fur- 
nished by the husband, or by the husband himself without the 
agency or knowledge of the wife, it is within the protection of the 
statute, and can not be reached by his creditors, unless the annual 
premiums paid exceed $500. Felrath v. Schonfield, 199. 

7. Lands purchased by husband, for and in name of wife ; liability to 
his debts.—Where lands are purchased by the husband entirely on 
credit, and a conveyance taken in the name of the wife, with a 
mortgage on the lands to secure the payment of the agreed price ; 
and the purchase-money is afterwards paid, partly with the pro- 
ceeds of crops raised on the lands by tenants, and partly by the 
wife after the death of the husband; the lands can not be sub- 
jected by creditors to the payment of his debts. Sharp v. Sharp, 
312, 

8. Conveyance by husband to wife.-—A conveyance of lands by the hus- 
band to his wife directly, without the intervention of a third person 
as trustee, passes to her only an equitable estate, the legal title 
remaining in the husband as her trustee; and on his death, the 
legal title descends to his heirs. Powe v. McLeod & Co., 418. 

9. Same.—Under the former decisions of this court, a conveyance of 
lands by the husband to his wife directly, without the intervention 
of a trustee, conveys to her only an equitable estate; the legal 
title remaining in the husband, and on his death descending to his 
heirs. But, as to the power of the wife to charge such lands as an 
equitable estate, the court adds: ‘‘ We do not hold ourselves con- 
cluded from re-examining the principle asserted in the seventh 
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head-note of Goodlett v. Hansell (66 Ala. 151), should the question 
again come before us.’’ Washburn v. Gardner’s Adm’r, 597. 


10. Gift by husband to wife, creating equitable estate.—A gift of personal 


property by the husband to his wife directly, without the inter- 
vention of a trustee, creates in her an equitable separate estate, 
the legal title remaining in him as trustee. Mellwaim v. Vaughan 
& Wife, 489. 


11. Actions by; parties.—An action for the conversion of personal prop- 


erty, belonging to the equitable estate of a married woman, must 
be brought in the name of the husband as her trustee, when no 
other trustee is named in the deed, and can not be maintained in 
the names of husband and wife as co-plaintiffs. 


12. Right of married woman to make will; charge as to.—A married wo- 


man has the right, under constitutional and statutory provisions 
(Const. Ala., Art. x, § 6; Code, § 2713), to dispose of her separate 
property by will, without the consent of her husband; and when 
the will of a married woman is contested by her surviving hus- 
band, for whom it made no provision, on the ground of mental 
incapacity, a charge asserting that ‘‘ the deceased had the lawful 
right to make her will, and thereby dispose of her property as she 
wished, without the consent of her husband, and without leaving 
him anything,”’’ construed in connection with other charges, which 
stated the law correctly as to mental capacity and the proof thereof, 
asserts a correct legal proposition, does not assume the mental 
‘apacity of the testatrix, and is not a charge on the effect of the 
evidence ; and if objectionable for generality or obscurity, or cal- 
culated to mislead the jury, it is not cause of reversal. 0’ Donnell 
v. Rodiger, 222. 


13. Relieving married women of disabilities of coverture ; decree construed 


as to power to contract and mortgage.—Under the statute which 
confers upon the several chancellors jurisdiction to relieve mar- 
ried women of the disabilities of coverture as to their statutory 
and other separate estates, so far as to invest them with the right 
to buy, sell, hold, convey and mortgage real and personal property, 
and to sue and be sued as femmes sole’’ (Code, § 2731); a decree 
declaring that the petitioner, a married woman, ‘is relieved from 
the disabilities of coverture, so as to invest her with the right to 
buy, sell, hold and convey real and personal property, contract and 
be contracted with, sue and be sued as a femme sole,’’ is void, so far 
as itconfers a general power to ‘‘contract and be contracted with ;”’ 
and it does not confer specific power to mortgage her property. 
Hatcher v. Diggs, 189. 


14. Same ; collateral assailment of proceedings—When a decree of the 


chancellor, relieving a married woman of the disabilities of cover- 
ture (Code, § 2731), is collaterally assailed, all mere questions of 
pleading, which could have been raised by demurrer, or other 
direct mode of attack, must be considered as conclusively adjudi- 
cated ; and a liberal construction will be placed on the language of 
the petition, if necessary to sustain the validity of the decree. 
Meyer & Co. v. Sulzbacher, 120. 


15. Same ; averments of petition as to character of estate.—An averment 


6. 


in the petition that, at the time of the petitioner’s marriage, she 
was seized and possessed of certain money and property, as ‘‘her 
separate estate under the laws of Alabama,’’ and that she has since 
acquired other property, which she claims to hold as ‘ther sepa- 
rate estate,’’ is sufficient to sustain the decree on collateral attack, 
although it appears that the property involved is held by her as 
an equitable estate. Jb. i20. 

Same ; decree conferring power ‘‘ to contract and be contracted with,” 
in addition to statutory powers.—If the decree, going beyond the 
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words of the statute, confers not only the powers particularly 
designated, but also the additional power ‘‘ to contract and be 
contracted with as a femme sole,’’ these words will be regarded as 
mere surplusage on a collateral attack, and their insertion will not 
atfect the validity of the decree. Jb. 120. 


IMPORTS. 


1. Customs-duties on imported goods ; where payable-—Under the acts 
of Congress regulating the collection of duties on imported goods 
at the custom-house in New Orleans (and other specified ports), 
duties on goods intended for shipment to Mobile are properly col- 
lected at New Orleans, unless it ‘‘ appears by the invoice, or bill 
of lading, and by the manifest,’’ that the goods are ‘‘ consigned 
to and destined for’’ the port of Mobile (Rev. Stat. U. S., §§ 2990, 
2997) ; and where they are consigned to a person by name in New 
Orleans, the addition of the words ‘‘ for transportation to Mobile,’’ 
or ‘‘ for transhipment to Mobile,’’ does not relieve them from the 
payment of duties at New Orleans. Guesnard v. L. & N. Railroad 
Co., 453. 

Lien on imported goods, in favor of government, and of common car- 
rier.—The United States has a specific lien on all imported goods, 
for the custom-duties on them ; and these charges being paid by a 
common carrier, in the ordinary course of business, the lien is 
preserved in his favor. Jb. 453. 

3. Presumption in favor of regularity of official acts ; raising appraised 
value of imported goods.—Public officers are presumed to > their 
duty ; and in a controversy between the owner of imported goods 
and a common carrier who has advanced the duties on them, if 
the former can be heard to impeach the action of the custom-house 
officers in raising the appraised value of the goods and imposing a 
penalty for under valuation, or impute negligence to the carrier 
tor the failure to take an appeal from the decision, he must show 
that injury thereby resulted to him. Jb. 453. 


INDICTMENT. See Crimixnat Law, 54-58. 


INFANTS. 


1. Contracts of infants ; by whom avoided.—The contracts of an infant, 
whether executed or executory, are voidable at his election—sub- 
ject te be affirmed or disattirmed by him on attaining his majority ; 
and while this privilege is personal, not being transferable, nor 
‘apable of exercise by any third person during the life of the in- 
fant, it may be exercised, in the event of his death during minor- 
ity, by his legal representatives, who, where the contract is a sale 
or conveyance of lands, are his heirs, or privies in blood, sueceed- 
ing to his estate. Sharp v. Robertson, 340. 

2. Infant’s power of attorney.—An infant can not have an attorney in 
fact, a power of attorney executed by him being absolutely void. 
Glass v. Glass, 368. 

3. Guardian ad litem for infant, and his attorney at law ; authority to 
enter satisfaction of decree.—Neither the guardian ad litem of an 
infant, nor an attorney at law employed by him to protect the 
interests of the infant, has authority to receipt for or enter satis- 
faction of a judgment or decree recovered for the infant. Jb. 368. 

4. Same; remedy against entry of satisfaction —When a guardian ad 
litem for an infant, “as attorney in fact and of record for said 
minor, acknowledges in open court satisfaction of’? a decree ren- 
dered in favor of the infant, ‘‘ possibly the entry of satisfaction 
may be treated as a nullity, and execution sued out on the decree 
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notwithstanding such entry ; but, for the sake of regularity, it 
would be more seemly to have the order vacated, and, possibly, a 
revivor of the decree, before suing out execution.’”’ Jb. 368. 

Allowance to father out of child’s estate-—When an infant has an 
estate, and his father is unable to maintain and educate him in a 
manner authorized by it, a court of equity will make an allowance 
to the father out of the infant’s estate, to supplement the father’s 
inability, benefit to the infant being the controlling consideration 
in each case. Waldrom v. Waldrom, 285. 

Same; duty of support and education by father, or by surviving 
mother.—The law imposes on the father, primarily, the duty and 
the obligation to maintain and educate his minor children ina 
manner commensurate with his means, although they may have 
prroperty of their own; and if his means are not sufficient to sup- 
port and educate them according to to their estate and condition, 
will supplement the insufficiency by an appropriation out of their 
property; but, on the death of the father, such duty and obliga- 
tion does not rest on on the surviving mother, if the child has an 
estate of its own, or is able to earn a livelihood. Englehardt v. 
Yung’s Heirs, 534. 

Gratuitous support of child by surviving mother.—A mother, surviv- 
ing the father, may support her child gratuitously, though not 
bound to do so; and having done so, she can not afterwards de- 
mand and receive compensation out of its estate; but, when she 
has the control and management of the child’s estate, as guardian 
or administratrix, the support and education of the child, are pre- 
sumptively a charge on that estate, and an intention on her part 
to assume it gratuitously must be clearly shown; and the fact that 
she kept no account against the child is not sufficient to raise the 
presumption of an intended gratuity, when it also appears that 
she kept no accounts with the estate of which she was administra- 
trix. Jb. 534. 

Step-father’s duty and rights.—On the second marriage of the sur- 
viving mother, the step-father is neither bound to maintain the 
children, nor entitled to their custody or earnings; and though he 
may voluntarily place himself in loco parentis towards them, by 
admitting them into his family, and treating them as members 

‘ thereof, thereby assuming the obligation and acquiring the rights 
of a natural parent, his intention to do so is not to be hastily in- 
ferred from slight circumstances. J. 534. 


9. Application of above principles to case at bar.—In this case, the sur- 


viving mother had a separate estate of about $13,000, from which 
she derived an annual income of $800; and her husband’s entire 
estate devolved on their four children, he dying intestate. Her 
income was not sufficient to support herself and her children, and 
to educate them according to their estate and condition; but she 
continued to reside, with her children, in the same dwelling-house, 
until her second marriage, when her husband went to reside with 
them, and kept up the family relation as it then existed until her 
death, a period of three or four years. She qualified as adminis- 
tratrix of the estate of her first husband, but no guardian was ap- 
pointed for the children; and she kept no accounts with the chil- 
dren or the estate. Held, on the settlement of her administration 
by her surviving husband as executor, that a credit should be 
allowed, to a reasonable amount, for the maintenance and educa- 
tion of the children, not exceeding the income of their property, 
-_ deducting the value of any service they may have rendered. 
. 63. 


INSOLVENT ESTATE. See Cuancery, 38. 
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INSURANCE. 


1. Life-insurance ; insurable interest necessary to uphold policy.—A 
policy of insurance taken out by one person on the life of another, 
in which he has no insurable interest, is illegal and void on 
grounds of public policy. Helmetag’s Adm’r v. Miller, 183. 

2. Assignment of policy; rights and interest of assignee.—An assign- 
ment of a policy, taken out by a person on his own life, is within 
the principle and reason which render void an original policy on 
the life of a third person in whom the person taking out the policy 
has no insurable interest; and whether it be absolute or condi- 
tional (as collateral security), it is only valid in the hands of the 
assignee to the extent of the money paid by him, with interest 
thereon. Jh. 183. 

3. Life-insurance by husband, for be nefit of wife.—The statute allowing 
a married woman to insure the lite of her husband for her benefit, 
free from the claims of his creditors, provided that no more than 
$500 shall be paid out of the husband’s funds in annual premiums 
(Code, § 2733), is in the nature of an exemption law, and is to be 
liberally construed to effect its purpose and policy; and whether 
the insurance is taken out by the wife herself, with moneys 
furnished by the husband, or by the husband himself without the 
agency or knowledge of the wife, it is within the protection of the 
statute, and can not be reached by his creditors, unless the annual 
premiums paid exceed $500. Felrath v. Schonfield, 199. 

4. By husband and father; for benefit of children.—When a policy of 
insurance is taken out by a husband and father on his own life, 
for the benefit of his wife and children, a present interest vests 
in the beneficiaries on the delivery of the policy; and if he after- 
wards surrenders the policy on payment of its cash value, receiving 
the share of his infant children as their guardian, under a regular 
appointment, he is liable to them for the amount so received, 
without regard to the parental relation, as any other guardian 
would be. Waldrom v. Waldrom, 285. 

5. Contract or policy of marriage insurance.—Under the, charter of 
the defendant in this case, a private corporation, the object of 
which is declared to be ‘‘ to unite acceptable young people in such 
a Way as to endow each with a sumof money, not to exceed $6,000, 
to be paid at marriage or endowment, according to the regulations 
adopted ;”’ a certificate of membership containing these provisions, 
“that no member will be entitled to any benefit whatever, who mar- 
ries in less time than three months from the date of his certificate,”’ 
and that ‘‘every member who shall have been in good standing, 
for at least three months prior to his marriage, shall be entitled to 
$40 per month upon each $1,000 named in his certificate, for each 
whole month of his membership, provided that the same shall 
never exceed $3,000, or so much thereof as shall be realized from 
one marriage assessment of all the members of this class,’’—is 
not a marriage-brokage contract, but is void on grounds of public 
policy, as operating an undue restraint of marriage, by offering an 
inducement for its indefinite postponement. White v. Nuptial 
Benefit Union, 251, 

6. Same; wager-policy.—Such certificate being procured for the benefit 
of a third person, who was not related to the member by consan- 
guinity or affinity, but who was to pay the dues and assessments, 
and was to receive two-thirds of the proceeds when collected, the 
contract is in the nature of a wager policy of insurance, and is 
void on principles of public policy. Jb. 257. 


INTEREST. 


1. Liability of administrator for interest.—It is the duty of an adminis- 
trator to make settlement and distribution, so soon as the estate is 
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in proper condition; and if he neglects to do so, he is liable for 
interest on the funds in his hands, although he may have kept 
them on deposit unemployed. Englehardt v. Yung’s Heirs, 535, 

2. Same.—Where all the debts are shown to have been paid within 
six months after the grant of administration, and no special! reasons 
are shown for continuing the administration beyond the period 
allowed for creditors to file their claims, six months after the ex- 
piration of that period is a sufficient time within which to make 
preparations for a final settlement, and interest should be charged 
irom that time. Jb. 535, 

3. Interest on rents ; as against agent purchasing at sale of principal’s 
a. —In stating the account in such case against the agent 
(or purchaser), when he is chargeable with rents, the chancellor 
has a large discretion in the allowance of rests in calculating in- 
terest, dependent upon the amounts collected and the times when 
collected, the statutory rule as to the application of partial pay- 
ments not being just or applicable in all cases. In this case, 
on the facts shown by the record, rests should be made every six 
months. Adams v. Sayre, 509. 


JUDGMENTS, AND DECREES. 


1. Judgment against one of several defendants, in action on note.—In an 
action against two or more persons as joint makers of a promissory 
note, or other contract made joint and several by statute (Code, 
§§ 2905, 2919), judgment on verdict may be rendered against 
one, and in favor of the others. Burns & Co. v. Moore and McGee, 
339. 

2. Judgment by default, without jury.—An action on a policy of insur- 
ance against fire, to recover for a loss of the insured property, is 
not “ founded on an instrument of w riting ascertaining the plain- 
tiff’s demand ”’ (Code, § 3032); and it is error to render judgment 
final by — without the intervention of a jury. Fire Insur- 
ance Co. Fow ‘ler & Co., 372. 

3. Form of jeden nt in statutory claim suit.—In a statutory claim suit 
to try the right to property on which an execution has been levied, 
the issue being found against the claimant, judgment should be 
rendered declaring the property liable to the satisfaction of the 
execution; and it is erroneous to render a judgment, in the first 
instance, against the claimant and his surety, for the assessed 
value of the property, before the bond has been returned forfeited. 
Langworthy v. Goodall, McLester & Co. , 328. 

4. Same.—The judgment, following the verdict, should specify the 
separate value of the several articles; and where the claim was 
interposed to property on which an attachment had been levied, 
the judgment should declare the property ‘‘ subject to the levy of 
the attachment, and that it be condemned to the satisfaction of the 
judgment, if one is obtained ;’”’ but, when the levy is made under 
an execution, it is sufficient if the judgment declares that the prop- 
erty be ‘‘ condemned to the satisfaction of the plaintiff’s debt.’’ 
Townsend v. Brooks, 308. 


; 


5. Same; in detinue. —Ina statutory action for a team of oxen, a log- 
‘art, and fixtures (Code, § 2944), judgment on verdict being 
rendered for the plaintiff, the separate value of the several articles 
sued for should be ascertained and specified. Jones v. Anderson, 

4, 

Hats 
6. Judgments and decrees; from what day operative.—The rule of the 


English courts, which regards a term of court as a single day, and 
all judgments rendered during the term as rendered on the first 
day, is never allowed to prevail over the substantial equities of 
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third persons; and it has never been adopted in our practice, 
which assigns to judgments and decrees the exact date on which 
they are rendered. Powe v. McLeod & Co., 418. 

7. Death of party after submission, and while cause is held under advise- 
ment.—By the settled practice of this court, when a cause has been 
submitted for decision, and one of the parties dies while it is held 
under advisement, his death does not affeet the validity of the 
judgment afterwards rendered, which is declared on its face to take 
effect as of the day of submission; but the court will not extend 
this rule to a judgment or decree rendered by the primary court, 
under similar circumstances, after the death of an indispensable 
party, whose administrator amd heirs have never had a day in 
court. Ib. 418. 

8. Presumption in favor of judqgment.—To justify a reversal, the record 
must affirmatively show error, else the presumption of correctness 
will be indulged in favor of the judgment. Guilmartin v. Wood, 
P04. 

9. Conclusiveness of judgment.—A judgment by default, in a summary 
proceeding against a tax-collector and the sureties on_ his official 
bond, is conclusive as to the amount then due from the collector 
to the State; and neither he nor his sureties can, in any subse- 
quent litigation with the State, claim credits which might have 
been set up in defense of that suit. The State v. MeBride, 51, 

10. Finality of decree.-—As a general rule, there can be but one final 
decree on the merits of acause, and it can not be altered at a sub- 
sequent term; but a decree may be partly final, and partly inter- 
locutory—as, where an account is ordered to be stated between 
the parties; in which case, an appeal would lie from it, and also 
from the subsequent decree based on the register’s report and 
statement of the account. .tdams v. Sayre, 509. 

ll. Same, in this case.—In this case, the bill was filed by a mortgagor, 
seeking to redeem his lands from a purchaser at the mortgage sale, 
on the ground that he bought by collusion with the mortgagee, or, 
in the alternative, that he was plaintiff’s agent in charge of the 
property, with power to sell, and therefore could not purchase for 
himself. The chancellor held the complainant entitled to relief, 
but did not state under which aspect of the bill, and ordered the 
register to state an account; and on appeal to this court, his de- 
cree Was aflirmed, on the ground that the complainant was entitled 
to relief under the second aspect of his bill. Held, that the chan- 
cellor, atter this aflirmance, might modify and change his instruec- 
tions to the register as to the principles on which the account 
should be stated. Ih. 509. 

12. Amendment of decree nune pro tunc.—A decree in chancery can not 
be amended, nunc pro tunc, ata subsequent term, except upon 
evidence which is matter of record, or quasi-record. Kemp v. 
Lyon, 212. 

13. Conclusiveness of recitals in decree.—Recitals in a decree, as to mat- 
ters admitted, or done by consent, are conclusive in this court, 
being considered as facts judicially ascertained. Kemp v. Lyon, 
212. 

14. Sale of decedent’s lands under probate decree; conclusiveness of order 
for conveyance to purchaser.—An order of the Probate Court, made 
on an administrator’s report of the payment of the purchase- 
money for land sold by him under a former decree, and directing 
him to execute a conveyance to the purchaser, like the order of 
sale, necessarily involves a judicial determination of the fact that 
he is such administrator; and an administrator de bonis non, filing 
a bill to enforce a vendor’s lien on the land, can not impeach the 
decree on the ground that. in fact, the administrator’s term of 
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15. 


oftice had expired before he made the report, and before the pur- 
chase-money was paid to him. Farley v. Dunklin & Reese, 530. 


Amendiny or annulling judgment at subsequent term.—When a judg- 


ment is void for want of jurisdiction, it may be vacated and set 
aside, on a proper application, at any subsequent term; but, when 
it is not void, the court has no power to alter, vary or annul it, 
after the expiration of the term at which it was rendered, except 
for the correction of clerical errors or omissions, or to amend nune 
pro tune on the record. Baker v. Barclift, 414. 


16. Same; conclusiveness of order vacating former order.—On applica- 


tion by the administrator de bonis non of an insolvent estate, to 
set aside an order of the Prebate Court made at a former term, 
allotting a homestead to the widow and minor child; the petition 
being filed by a proper party, and the court having jurisdiction 
both of the parties and the subject-matter; its judgment setting 
aside the order as prayed can not be collaterally impeached, on 
the ground that the order set aside was only irregular, but is con- 
et until set aside by some appropriate direct proceeding. 
». 414. 


17. Annulling void judgment or decree.—All courts possess the inherent 


power to vacate, on motion, within a reasonable time, any judg- 
ment or order which is on its face void, or so grossly irregular as 
not to reach the ends which the record shows were aimed at; and 
if the judgment or order is not void on its face, notice of the mo- 
tion to vacate should be given. Glass v. Glass, 368. 


18. Entering satisfaction.—Neither the guardian ad litem of an infant, 


nor an attorney employed by him to protect the interests of the 
infant, has authority to receipt for or enter satisfaction of a judg- 
ment or decree recovered for the infant. Jb. 368. 


19. Same; remedy against entry of satisfaction.—When a guardian ad 


litem for an intant, ‘‘as attorney in fact and of record for said 
minor, acknowledges in open court satisfaction of’’ a decree ren- 
dered in favor of the infant, ‘ possibly the entry of satisfaction 
may be treated as a nullity, and execution sued out on the decree 
notwithstanding such entry; but, for the sake of regularity, it 
would be more seemly to have the order vacated, and, possibly, a 
revivor of the decree, before suing out execution. Jb. 368. 


20. Merger of judgment by affirmance.—When a judgment or decree is 
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affirmed by this court on appeal, the decree or judgment of the 
court below is merged in the judgment of aflirmance; and that 
court can not afterwards make any order modifying or altering it. 
Werborn v. Pinney, 291, 

Assignment of judgment, or claim in suit; contest between assignees. 
Plaintiff’s attorney of record having received the money collected 
on a judgment, and paid it over to a creditor who claimed under a 
verbal trans‘er by plaintiff made before the institution of the suit; 
if a valid transfer was in fact made, neither the plaintiff himself, 
nor a subsequent assignee, could recover the money by action; 
and if no valid transfer was in fact consummated, a subsequent 
assignee might maintain an action for money had and received 
against such creditor, without regard to the date of the assign- 
ment. J/atchett v. Molton, 410. 


Judgments against contractor by workmen, and against employer as 


garnishee; admissibility as evidence against substituted contractor. 
Judgments recovered before a justice of the peace, against the 
original contractor, in favor of workmen employed by him, and 
against the employer as garnishee, are res inter alios actx as against 
the substituted contractor, and neither binding on him, nor admis- 
sible as evidence against him, when he was not made a party to 
the proceedings. Railroad Co. v. Schaffer, 233. 
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23. Former judgment; effect as admission of partnership.—When two 
are sued as partners, a judgment by default on personal service 
may operate as an admission of the fact of partnership, in a sub- 
sequent action by a third person against either one of them; but, 
when the action is not founded on an instrument of writing pur- 
porting to be signed in the partnership name, the execution of 
which can only be denied by a sworn ple, and the general issue is 
pleaded, or other general plea denying their liability, a judgment 
against the defendants is not admissible evidence against either of 
them, ina subsequent action by a third person, as an admission of 
the partnership. Railroad & Banking Co. v. Smith, 572. 

24. Judgment creditors; statutory protection against parol trusts. —Under 
the statute for the protection of purchasers and creditors against 
parol trusts in lands of which they have no notice (Code, § 2200), 
as judicially construed by this court, while creditors are placed on 
the same footing as purchasers, the protection of the statute is 
only extended to judgment creditors who have acquired a lien; 
and a creditor who has recovered a judgment before a justice of 
the peace, and had his execution levied on land in default of per- 
sonal property, but receives notice of such trust before he procures 
an order for the sale of the lands, and then becomes the purchaser 
at the sale under his execution, is not entitled to the protection of 
the statute. Dickerson v. Carroll, 877. 


JURORS AND JURY. 


1. Competency of juror opposed to capital punishment on circumstantial 
evidence.—-Where the indietment charges a capital felony, a person 
summoned as a juror, who states on his voir dire ‘ that he would 
convict on circumstantial evidence, but would not hang on such 
evidence ’’ (Code, § 4883), may be challenged for cause by the 
State. Griflin v. The State, 18. 

2. Objections to special venire.—Under the provisions of the special 
statutes regulating the drawing of jurors in Dallas and other coun- 
ties (Sess. Acts 1882-3, pp. 278, 446), the special venire in a capital 
case being drawn in the presence of the court, by the officers de- 
signated by law, and a copy thereof served on the prisoner, the 
failure of the sheriff to find one of the persons so drawn is no 
ground for quashing the venire. Jackson v. The State, 26. 

3. Same; mistake in name of juror.—A mistake in the name of a person 
summoned as a juroris not, under the general statute (Code, § 
4876), a ground for quashing the venire, ‘‘ unless the court, in its 
discretion, is of opinion that the ends of justice so require ; but the 
court must, in such case, direct the name of such person to be dis- 
carded, and others to be forthwith summoned ;’’ and said special 
statute containing no express provision inconsistent with this gen- 
eral law, the court may properly follow it, and its action is not re- 
visable. Ib. 26. 

4. Trial by jury, in Probate Court.—The Probate Court, unlike the 
Chancery Court, has no power, e« mero motu, to summon a jury to 
determine disputed questions of fact, but the right to a trial by 
jury is given, with few exceptions, only on the application of either 
party; and if neither demands a jury, the court can not order and 
summon one. Jaques v. Horton, 238. 

5. Exemptions from jury service; repeal of law granting.—Exemption 
from service on juries is granted to particular persons or classes 
on grounds of publie policy, and is always subject to legislative 
regulation or repeal; and when the law granting it is repealed, 
the right of exemption ceases, even in favor of those persons who, 
by the performance of specified services, have earned an exemp- 
tion under its provisions. Dunlap v. The State, 460. 
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6. Same; in Mobile.—The special act approved December 9th, 1841, 
incorporating several fire companies, and exempting the members 
thereof from jury service, was repealed, as to the grant of such ex- 
emptions, by the statute approved February 20th, 1883 (Sess. Acts 
1882-3, p. 501); and exemptions earned under its provisions are 
thereby taken away. Ih. 460. 

7. Oath of petit jury.—A recital in the judgment-entry, in a criminal 
case, that the jury ‘“‘ were sworn well and truly to try the issue 
joined,’’ without more, does not show a substantial compliance 
with the statute (Code, § 4765), but negatives the idea that the 
proper oath was administered ; and the error will work a reversal 
of the judgment. Cary v. The State, 78. 

8. Polling jury.—The statute secures to the defendant, in a criminal 
‘ase, a right to poll the jury (Code, § 4920), in order to ascertain 
whether the verdict is unanimous; but, in polling them, inquiry 
can not be made into their several reasons or motives for assenting 
to the verdict. Winslow v. The State, 42. 


JUSTICE OF THE PEACE. 

1. Appeal from justice’s court; how tried.—On appeal from a justice’s 
judgment, the trial is entirely de novo; and the justice’s judgment, 
or the result of the trial before him, can not be considered for any 
purpose. Harsh, McLean & Hardison v. Heflin, 499. 

Appeal to jury, from justice’s judgment.—The statute which gives 
an appeal to a jury, from a judgment rendered by a justice of the 
peace (Code, § 3619), is not confined to actions for the recovery of 
specific property (§ 3618), but applies also to actions founded on 
contracts, and actions for the recovery of damages. Railroad Co. 
v. Hughes, 590. 

Execution on justice’s judgment, issued after lapse of six months.—An 
execution issued by a justice of the peace, more than six months 
after rendition of the judgment (Code, §§ 3658-9), though irregular, 
and liable to be quashed on motion, is not void. Sandlin rv. An- 
derson, Green & Co., 408. 

4. Judgment creditor; when not entitled to protection against vendor's lien, 
A creditor who has recovered a judgment before a justice of the 
peace, and had his execution levied on land in default of personal 
property, but receives notice before he procures an order for the 
sale of the lands, and then becomes the purchaser at the sale un- 
der his execution, is not entitled to the protection of the statute 
(Code, § 2200), against a vendor’s lien. Dickerson v. Carroll, 377. 

Costs in criminal cases; how paid.—When a criminal prosecution, 
commenced before a justice of the peace, is removed into the Cir- 
cuit Court, by appeal or otherwise, the costs must be ‘‘ there taxed 
and collected like other costs’’ (Code, § 5038); but this provision 
does not make the fees of the justice payable out of the fund aris- 
ing from fines and forfeitures (/b. § 4461), as the fees of oflicers of 
court are in certain cases. MePherson v. Boykin, 602. 


t 


e 


LANDLORD AND TENANT. 


1. Rent as incident to reversion.—Rent is an incident of the reversion, 
and passes with it to an assignee, unless expressly reserved or 
severed. Steed v. Hinson, 298. 

2. As between lessor and lessee, whose title will prevail.—If the de- 
fendant entered under an executory agreement for a lease, he has 
no legal title which will defeat the plaintiff’s recovery, though he 
may maintain an action at law for damages, or a bill in equity for 
specific performance; but, if he entered under an executed lease, 
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and the term has not expired, he may successfully defend the 
plaintiffs action. Harrison v. Parmer, 157. 

Whether contract is lease, or executory agreement for lease.—A_ writ- 
ing having been drawn up and signed by both parties at their first 
interview, duly attested, describing the premises to be let, the 
commencement and duration of the term, and the annual rent to 
be paid, this is sufficient to satisfy the requisitions of the statute 
of frauds (Code, §§ 2121, 2145), and to make a binding contract; 
but the addition of these words, ‘‘ Notes and papers to be drawn 
up as soon as convenient,’’ shows that the parties considered the 
transaction as incomplete, and the writing is only an executory 
agreement for a lease. Ib. 157. 

Same.—A writing having been drawn up at the second interview 
between the parties, which specified particularly the duties and 
obligations of the lessee, was signed by him, and delivered, with 
his notes for the rent as specified, to the lessor, who thereupon 
surrendered to him the original writing; this, without more, 
would amount to an executed lease, and the lessor would be held 
to have waived any stipulations not contained in the writing. 
But, it being further shown that the parties separated with the 
understanding that they were to meet a third time, when a dupli- 
cate of the writing signed by the lessee was to be prepared and 
signed by the lessor, and the first writing was to be then surren- 
dered by the lessee, and that this was not done at the third meet- 
ing; these facts show that the parties considered the transaction 
as still incomplete, and the writings operate only as an executory 
agreement for a lease. Jb. 157. 

Landlord’s statutory lien for advances.—The landlord’s statutory 
lien, for advances made to his tenant (Code, §§ 3467-70; Sess. 
Acts 1878-9, p. 72), is much more comprehensive than the lien 
given to any other person making advances, and embraces ‘‘every- 
thing useful for the purposes enumerated, or tending to the sub- 
stantial comfort and well-being of the tenant, his family, or persons 
employed about the service ;’’ and this lien laps over from year to 
year, for any balance due, so long as the tenancy continues. 
Cockburn v. Watkins, 486. 

Ajidavit for atiachment.—When an attachment is sued out to enforce 
a landlord’s statutory lien for advances, it is not necessary that 
the atlidavit should specify the peculiar articles advanced, or set 
forth an itemized account; it is sufficient if it shows that the rela- 
tion of landlord and tenant existed, that advances for the purposes 
specified were made, that a specified balance remains unpaid, and 
that a statutory ground for sujng out an attachment exists. Jb. 
486, 

Same; averment of demand.—When an attachment is sued out by a 
landlord, for advances made to his tenant and past-due (Code, § 
3472), the affidavit must aver that demand of payment was made 
before action brought; and this must be averred specially, not by 
way of recital merely. Bell v. Allen, 450. 

Same; averment of relation of landlord and tenant.—The affidavit 
for the attachment should also aver, or show, that the relation of 
landlord and tenant existed between the parties when the advances 
were made; but this sufficiently appears from an averment that 
the defendant rented lands from the plaintiff during the year 
specified, and worked and cultivated them during the year. Ib. 450. 

Same.—lIf the affidavit avers or shows that the relation of landlord 
and tenant existed between the parties when the advances were 
made, it is not necessary that the relation should be shown to have 
still continued when the attachment was sued out. Jb. 450. 

Conflicting liens of landlord and third person.—The landlord’s lien 
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on the crops raised by his tenant, for rent and advances (Code, § 
3467), is superior to that of a merchant who makes advances under 
a crop-lien contract (Jb. §§ 3286-7), and must prevail when prop- 
erly asserted; yet, if the merchant sues out an attachment to en- 
force his lien, and the landlord becomes surety for his tenant ona 
replevin bond, being thereby estopped from denying the liability 
of the property to the attachment, after judgment by default, he 
‘an not afterwards maintain an action against the plaintiff therein, 
as for a conversion of the crop with notice of his lien. Brown r, 
Hamil, 506. 


LARCENY. See Criminat Law, 61-63. 
LEGACIES. 


1. 


2 
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Election to take under will.—Whoever accepts a benefit under a will, 
must conform to all its provisions, and renounce any right incon- 
sistent with them; he can not claim both under and against the 
will. Howze v. Davis, 381. 

Bequest construed as to forbearance of debt.—A testamentary provi- 
sion in these words: ‘‘ If, at my death, the indebtedness now due 
me from my nephews, to secure which I have mortgages executed 
by them, is not paid, I will and direct that my executors shall not 
force them to pay the same, but that my said nephews shall have 
three years in which to pay said balance—that is, one-third of said 
balance to be paid at the end of one year after my death, one-third 
at the end of two years, and the other at the end of the third 
year,’’—is not a bequest of absolute forbearance for three years, 
but of partial and qualified forbearance, conditioned on the pay- 
ment of one-third of the debt each year. Jb. 387. 

Rights of creditors, as against legatees.—As against the claims of 
creditors, a testator can not donate property, nor forgive a debt, 
nor forbear its collection, so as to postpone or delay them beyond 
the time prescribed by the statute; but, as regards the legatees 
themselves, he has the right of absolute disposal—he may fix the 
time when legacies shall be payable, or burden them with charges, 
may release a debtor, or direct forbearance in the collection of the 
debt. Jb. 381. 


Set-off by legatees, in action by executor.—When the executor has 


not assented to a legacy, or when the time has not arrived at 
which by law it becomes payable, or the circumstances do not 
exist on the occurrence of which it becomes payable, the legatee 
can not set off the pecuniary provision made for him by the will, 
against an action by the executor for money due to the testatur’s 
estate. Jb. 381. 


Remedies of legatee, legal and equitable.—Whether an executor, dis- 


regarding the provisions of the will as to forbearance to a debtor, 
and bringing a premature and unnecessary suit against him, should 
be compelled to observe the provisions of the will, can not be 
litigated in the action at law, but depends, as in analogous cases 
in which he may be compelled to assent to a legacy, on the condi- 
tion of the estate and other circumstances, which can only be de- 
termined in a court of equity. Jb. 387. 

When sole legatee may sue, as “person really interested.’’—A_ sole 
legatee, who is also nominated as executor, but has not qualified 
as such, can not maintain an action at law in his own name indi- 
vidually, as the person really interested (Code, § 2890), on a 
promissory note payable to his testator, when there is no proof of 
the non-existence or payment of debts, or of facts authorizing the 
presumption of such non-existence or payment. Wood v. Cosby, 
657. 
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LICENSES. 


1. License-tax on telegraph companies; constitutionality of. —The port 
of Mobile having express authority under its charter, or act of 
incorporation, to impose a license-tax ‘‘upon all persons or cor- 
porations trading or carrying on any business, trade or profession, 
by an agent or otherwise, within the limits of said corporation,’’ 
and having imposed, by ordinance, a license-tax of $225 on all 
‘telegraph companies’’ doing business within the limits of the 
corporation; held, on the authority of Osborne v. Mobile, 16 Wall. 
479, that said ordinance, in its application to a telegraph company 
which had complied with the requirements of the act of Congress 
(Rev. Stat. §§ 5263 et seqg.), is not violative of the constitutional 
provision which confers on Congress the power ‘‘ to regulate com- 
merce with foreign nations and among the several States.’’ Port 
of Mobile v. Leloup, 401. 

2. License-tax on retailers of spirituous liquors, under revenue law of 
1876.—Under the provisions of the revenue law approved March 
6th, 1876, imposing a license tax on retailers of spirituous, vinous, 
or malt liquors (Sess. Acts 1875-6, pp. 79-80), the price of the 
license in the city of Mobile, outside of certain designated limits, 
is reduced to $75; but the other provisions contained in the para- 
graph declaring this limitation, as transcribed into the Code 
(§ 494, subd. 2), apply to the entire subdivision of the section, and 
are not confined to the portions of the city of Mobile in which a 
reduced license is imposed. Foster v. Burt, 229. 

3. Same.—Under this construction of the statute, when a license for 
retailing liquors is taken out after the first day of January, the 
full price for the whole year must be paid, though a license for any 
other business or occupation, if taken out after the first day of 
July, is only one half the price for the whole year. Jb. 229. 


LIEN. 


1. Of agricultural superintendent; see that title. 

2. Of contractor, or mechanic; see Mrecuanics’ Lien. 
3. Of landlord; see LANDLORD AND TENANT. 

4. Of vendor; see VENpoR AND PurcHAsSER, 10-14. 


LIMITATIONS, STATUTE OF. . 


1. When statute begins to run.—As a general rule, the statute of limi- 
tations does not begin to run, until there is somé one entitled to 
sue, and some one liable to be sued; but, when it has once begun 
to run, an intervening disability does not suspend its operation. 
Baker v. Barclift, 414. 

. Estoppel against administrator ; suspension of statute of limitations 
as against estate.—If an administrator rents from his intestate’s 
widow lands which have been improperly allotted to her as a 
homestead, he is thereby estopped, while in possession as her 
tenant, from disputing her title, or asserting the rights of an ad- 
ministrator to the lands; but his possession is not adverse to the 
estate, and the statute of limitations, as against the estate, is sus- 
pended during his possession and continuance in the office of ad- 
ministrator. Jb. 414. 

. Staleness, and statute of limitations; how pleaded.—Staleness proper, 
or great lapse of time unexplained, apparent on the face of the 
bill, is a good ground for dismissing it on motion for want of equity ; 
but the statute of limitations as a defense, especially when avail- 
able to some of the defendants only, must be pleaded, or taken by 
demurrer when the facts appear in the bill. spy v. Comer, 501. 

. Limitation of prosecution for misdemeanor.—The statutory bar to a 
prosecution for a misdemeanor is twelve months (Code, § 4644), 
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unless facts are affirmatively shown which take the particular case 
out of the operation of the general statute, and bring it within 
some one of the specified exceptions. Bube v. The State, 73. 

5. Same; exception as to new indictment preferred after abatement of 
Jirst.—When a prosecution is commenced by warrant issued by a 
justice of the peace, returnable into the County Court, for an offense 
of which that court has no jurisdiction, and proceedings are re- 
moved by the defendant, after conviction, into the Cireuit Court, 
where they are abated and quashed, and an order made allowing 
an indictment to be preferred (Code, §§ 4817-20); these facts do 
not avoid the statutory bar, if the indictment is not found until 
after the expiration of twelve months from the commission of the 
offense. Jb. 73. 


MANDAMUS. 


1. When mandamus lies to clerk, in matter of approving attachment bond. 





In approving an attachment bond, the clerk to whom it is tendered 
acts in a quasi judicial capacity; and when he refuses to approve 
it, either because he considers the sureties insufficient, or for no 
assigned reason, his refusal will not be controlled or reviewed by 
mandamus; but, when he refuses to act on the bond tendered, or 
bases his refusal to accept it on a specified reason which is insuffi- 
cient in law, mandamus will lie, not to compel his approval, but 
to require him to pass upon the sufficiency of the bond without 
regard to the supposed defect. Mut. Insurance Co. v. Cleveland, 
$21. 

2. To probate judge, in matters of exemptions.—This court will not 
award a mandamus to a probate judge, commanding him to vacate 
an order requiring an administrator to pay a sum of money to the 
intestate’s widow, as exempt from administration and the pay- 
ment of debts (Code, §§ 2825-7), until a proper application has 
been first made to the Cireuit Court, and se Mons | Ex parte 
Pearson, 521. 


MECHANICS’ LIEN. 

1. When substituted contractor may enforce statutory lien.—When a 
contract for the construction of a house is transferred by the con- 
tractor, with the consent of the employer, after the commence- 
ment of the work, to another person, with whom the employer 
then agrees to deal in future ‘* as if he was the original contractor,”’ 
and who afterwards completes the work according to the stipula- 
tions of the contract; the person thus substituted may enforce the 
statutory lien given to original contractors (Code, §§ 3440-47), and 
the employer is estopped from denying that he is the original con- 
tractor. Railroad Co. v. Schaffer, 233. 

2. Same ; may sue as party really interested.—The substituted con- 
tractor, with whom the employer agrees to deal in future ‘‘ as if he 
were the original contractor,’’ may maintain a statutory action to 
enforce the lien in his own name, as ‘‘ the party really interested ”’ 
(Code, § 2890), although he has agreed to pay over to the original 
contractor a specified part of the profits he might realize by the 
contract. Jb. 233. 

3. Judgments against contractor by workmen, and against employer as 
garnishee; admissibility as evidence against substituted contractor. 
Judgments recovered before a justice of the peace, against the 
original contractor, in favor of workmen emsbeed by him, and 
against the employer as garnishee, are res inter alios actx as against 
the substituted contractor, and neither binding on him. nor admis- 
sible as evidence against him, when he was not made a party to 
the proceedings. Jb. 233. 
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1. Proof of execution of mortgage-—When the plaintiff claims the 
personal property in controversy under a mortgage, or other 
written instrument, which is attested by subscribing witnesses, its 
execution must be proved by one or both of them, or a proper 
predicate must be laid for the introduction of secondary evidence ; 
and the grantor’s admission of its execution, not made in judicio, 
or in open court, does not dispense with this proof. Askew 
Brothers v. Steiner & Lobman, 218. 

2. Payment of mortgage debt.—When a mortgage conveys personal 
property, payment of the mortgage debt satisties and extinguishes 
the mortgage, and the mortgagee can not afterwards maintain an 
action at law founded on it. Ih. 218. 

3. Same.—A mortgagee of personal property holds it in trust for the 
payment of the mortgage debt; and when he takes possession, 
and sells or converts it to his own use, applying the proceeds of 
sale, with the consent of one only of two joint mortgagors, to the 
payment of another debt, the mortgage is satisfied so far as the 
rights of the other mortgagor are concerned. Jb. 218. 

4. Purchase by mortgagee at sale under power ; equitable relief to him. 
When a mortgagee becomes the purchaser at his own sale,under 
a power in the mortgage, he does not thereby acquire any title be- 
yond that vested in him as mortgagee ; but, being bound by the 
sale, he may come into equity to have it confirmed and his title 
perfected, unless the mortgagor makes a seasonable application to 
set aside the sale and be let in to redeem ; ; and he may offer in his 
bill to have the lands re-sold at the option of the mortgagor, 
although the latter has, by his laches, lost the right to ask a resale. 
McHan v. Ordw ay, Dudley & MeGuire, 347. 

5. Retention of possession by mortgagor, as evidence of fraud.—The re- 
tention of possession by the mortgagor of personal property 
becomes a badge of fraud only when prolonged for an unreasona- 
ble time after the law-day. Sandlin v. Anderson, Green & Co., 408. 

6. Mortgage declared ge neral assignment, at instance of creditors —A 
mortgage executed by an insolvent debtor, for the protection and 
indemnity of his sureties on official bonds, will be declared and 
enforced as a general assignment (C ode, § 2126), at the instance of 
his other creditors, when it conveys all of his »roperty ; but, as to 
property conveyed by it belonging to his wile, who joined with 
him in its execution, such creditors have no right torelief. Watts 
v. Eufaula Nat. Bank, 474. 

Payment of mortgage debt, as defense to action.—Payment of the 
mortgage debt, before suit brought, is a complete defense to an 
action of detinue for the mortgaged property, or the statutory 
action for the recovery of specific chattels. Marens v. Robinson, 
550. 

8. Parties to bill for foreclosure.—The heirs of the deceased mortgagor, 
and his personal representative, are necessary parties to a bill 
which seeks the foreclosure of a mortgage; and the appointment 
of an administrator ad litem does not dispense with the necessity 
of bringing in the regular administrator. Bell v. Hall, 547. 

9. Purchase by agent, at sale of prince ipal’s property.—When an agent’ 
having control of his principal’s property, with power to rent and 
sell, becomes the purchaser at a sale under a mortgage, his pur- 
chase is not void, but, like a purchase by a mortgagee at his own 
sale, is voidable merely, at the option of his principal, seasonably 
ex yressed ; and when the principal seeks to set aside the sale, he 
will be required to do equity. Adams v. Sayre, 510. 

10. Same ; statement of account on disaflirmance of sale.—The principal, 
seeking to set aside the agent’s purchase at the mortgage sale, 
will be required, at least, to refund the purchase-money paid, with 
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interest, moneys expended in ye en and permanent improve- 
1arges, with interest thereon; 
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ments, taxes, and other lawful c 
while the agent will be required to account for rents and _ profits, 
or, if in possession, for use and occupation, as of the value of the 
property when he took possession, not estimating the increased 
value by reason of his improvements. Jb. 5/0. 

11. Same ; allowance for commissions, attorney’s fees, etc.—The agent 
having become the purchaser at a mortgage sale, and claiming to 
hold possession in his own right, he is not entitled, as against his 
principal, seeking to set aside the sale and to redeem, to compen- 
sation for his management of the property during such possession, 
nor for attorney’s fees and costs incurred in ejecting a defaulting 
tenant. Jb. 510. 

12. Same ; allowance on account of mortgage debt assigned.—The equity 
of redemption being cut off by the sale under the mortgage, and 
the mortgage debt extinguished to the amount bid at the sale, if 
the agent afterwards takes an assignment of the mortgage and 
secured debt, by a separate transaction, he holds this demand, as 
against the principal, subject to abatement on account of usuriots 
interest paid, or other equities existing between the mortgagor 
and mortgagee at the time of the transfer. Jb. 510. 


NEGLIGENCE. 


1. Contributory negligence ; charge ignoring part of evidence.—In an 
action to recover damages for personal injuries sustained by a pas- 
senger on a railroad, contributory negligence being pleaded as a 
defense, and some evidence being adduced to support it, a charge 
asked which ignores that evidence, making the defendant’s liability 
depend only on the care and dilligence exercised by its servants, 
is properly refused. Thompson v. Duncan, 334. 

2. Standing near open door of car; notice or warning of danger.—* It 
there be any danger in standing near an open side-door of a car, 
when a train is starting or in motion, it is not an unreasonable 
presumption that persons of ordinary prudence are aware of it;’’ 
and when a person, so standing, is thrown from the car by the 
shock attendant on its coupling with the train, and thereby injured, 
he can not complain that he was not notified of his danger, nor 
warned of the coming shock. Jb. 334. 

3. Contributory negligence ; burden of proof as to.—Contributory neg- 
ligence is defensive matter, which the plaintiff is not required to 
negative in the first instance; and a charge which asserts that, 
** before the plaintiff can be entitled to recover, the jury must be 
satisfied from the evidence (1) that the defendant, his agents or 
servants, have been guilty of fault or negligence, (2) that plaintiff 
has been thereby injured, and (3) that this damage has been 
without the lack of any reasonable care on his part,’’ misplaces 
the burden of proof, and is erroneous. Jb. 334. 

4. Same ; when available as defense.—Negligence on the part of the 
laintiff himself, to be available as a defense to an action, ‘‘ must 
ave contributed proximately to the injury ;’’ ‘‘ contributed in any 

way to the a pr of the injury,,’ is not an accurate expression, 
and is probably misleading. Ib. 334. 


. NOTARY PUBLIC. 


1. Term of office.—Of the two classes of notaries public whom the 
governor is authorized to appoint, those ‘‘ having the jurisdiction 
of justices of the peace hold their offices three years from the date 
of their commissions ’’ (Code, § 1325), while the others hold, after 
the expiration of three years, ‘until their successors are quali- 
fied.”’ Cary v. The State, 78. 
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2. Warrant of arrest, issued by notary public as justice of the peace, 


after expiration of term of office. —A warrant of arrest issued by a 

notary public, as ex officio a justice of the peace, after the expira- 

tion of his term of office, has no legal validity, and does not au- 

thorize an arrest by an officer in whose hands it is placed, unless 

facts are shown which are sufficient to uphold the acts of the no- 
tary as an officer de facto. Ib. 78. 

3. Same.—An expired commission is not color of title to the office of 
a notary public; yet a re-appointment may be presumed from 
facts which would not justify the presumption of a popular elec- 
tion, and he may be held an officer de facto after the expiration of 
his commission. Jb. 78. 


OFFICERS. 


1. Officer de facto.—The official acts of an officer de facto are just as 
valid for all purposes, so far as the public and third persons are 
concerned, as those of an officer de jure; but, to constitute an offi- 
cer de facto, color of election or appointment must be shown, or 
else an exercise of the office, and an acquiescence therein on the 
part of the public, for a length of time which would afford a strong 
presumption of at least a colorable election or appointment. Cary 
v. The State, 78. 

Same; notary public whose commission has expired.—An expired 
commission is not color of title to the office of a notary public; yet 
a re-appointment may be presumed from facts which would not 
justify the presumption of a popular election, and he may be held 
an officer de facto after the expiration of his commission. Jb. 78. 

. Judicial notice of public officers.--Courts are required to take judi- 
cial notice of the various commissioned officers of the State, and 
to know their official signatures, the extent of their authority, the 
dates of their commissions, and the expiration of their respective 
terms of office. Jb. 78; Sandlin v. Anderson, Green & Co. 403. 

Official acts; presumption in favor of regularity. Guesnard v. L. & 
N. Railroad Co., 453; Kemp v. Lyon, 212. 

5. Official bonds; see Bonps, 5, 6. 


to 


—~ 


+ 


PARENT AND CHILD. 


1. Duty of support and education by father, or by surviving mother. 
The law imposes on the father, primarily, the duty and the 
obligation to maintain and educate his minor children in a 
manner commensurate with his means, although they may have 
property of their own; and if his means are not sufficient to sup- 
port and educate them according to their estate and condition, 
will supplement the insufficiency by an appropriation out of their 
property; but, on the death of the father, such duty and obliga- 
tion does not rest on the surviving mother, if the child has an 
estate of its own, or is able to earn a livelihood. Englehardt v. 
Yung’s Heirs, 534. 

2. Gratuitous support of child by surviving mother.—A mother, surviv- 
ing the father, may support her child gratuitously, though not 
bound to do so; and having done so, she can not afterwards de- 
mand and receive compensation out of its estate; but, when she 
has the control and management of the child’s estate, as guardian 
or administratrix, the support and education of the child are pre- 
sumptively a charge on that estate, and an intention on her part 
to assume it gratuitously must be clearly shown; and the fact that 
she kept no account against the child is not sufficient to raise the 
presumption of an intended gratuity, when it also appears that 
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she kept no accounts with the estate, of which she was administra- 
trix. Ib. 534. 


3. Step-father’s duty and rights.—On the second marriage of the sur- 


viving mother, the step-father is neither bound to maintain the 
children, nor entitled to their custody or earnings; and though he 
may voluntarily place himself in loco parentis towards them, by 
admitting them into his family, and treating them as members 
thereof, thereby assuming the obligation and acquiring the rights 
of a natural parent, his intention to do so is not to be hastily in- 
ferred from sight circumstances. Jb. 534. 


4. Application of above principles to case at bar.—In this case, the sur- 


5. 


6. 


viving mother had a separate estate of about $13,000, from which 
she derived an annual income of $800; and her husband’s entire 
estate devolved on their four children, he dying intestate. Her 
income was not sufficient to support herself and her children, and 
to educate them according to their estate and condition; but she 
continued to reside, with her children, in the same dwelling-house, 
until her second marriage, when her husband went to reside with 
them, and kept up the family relation as it then existed until her 
death, a period of three or four years. She qualified as adminis- 
tratrix of the estate of her first husband, but no guardian was ap- 
pointed for the children; and she kept no accounts with the chil- 
dren or the estate. Held, on the settlement of her administration 
by her surviving husband as executor, that a credit should be 
allowed, to a reasonable amount, for the maintenance and educa- 
tion of the children, not exceeding the income of their property, 
and deducting the value of any services they may have rendered. 
Ib. 534. 

Allowance to father, out of child’s estate—When an infant has an 
estate, and his father is unable to maintain and educate him in a 
manner authorized by it, a court of equity will make an allowance 
to the father out of the infant’s estate, to supplement the father’s 
inability, benefit to the infant being the controlling consideration 
in each case. Waldrom v. Waldrom, 285. 

Policy of life-insurance; interest of beneficiaries on surrender; quar- 
dianship of children by father.—When a policy of  insur- 
ance is taken out by a husband and father on his own life, 
for the benefit of his wife and children, a present interest vests 
in the beneficiaries on the delivery of the policy ; and if he after- 
wards surrenders the policy on payment of its cash value, receiving 
the share of his infant children as their guardian, under a regular 
appointment, he is liable to them for the amount so received, 
without regard to the parental relation, as any other guardian 
would be. Jb. 285, 


PARTNERSHIP. 


1. Action against partnership, on contract of partner.—If one por 


to 


. 


borrows money, or purchases goods, on his own individual credit 
alone, the subsequent application of such money or goods to the 
uses of the partnership does not give the creditor any action 
against it. Guice v. Thornton, 466. 

Partnership note for partner’s individual debt ; burden of proof. 
When money is borrowed by one partner on his own individual 
credit, the subsequent execution of a note for it in the partnership 
name, without the consent of the other partners, is a fraud on the 
partnership; and the onus is on the creditor to show their assent. 
Ib. 466, 

Commencement of partnership.—When no other time is specified in 
the articles for the ccmmencement of the partnership, it will be 
presumed to date from the execution thereof, unless this presump- 
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tion is rebutted by the terms of the instrument itself; and the 
authority of each partner to bind the others, within the scope of 
the partnership business, dates from that time. Jb. 466. 

4. Articles of partnership ; admissibility as evidence, in action against 
partner.—In an action on a promissory note signed in the partner- 
ship name, against one sought to be charged as a partner, the fact 
of partnership being disputed, the written articles of partnership 
are competent evidence to prove the fact of partnership; but its 
recitals or stipulations as to the special powers or duties ot the 
partners, not bearing on the execution of the note sued on, are 
not admissible. Jb. 466. 

5. Proof of partnership.—Partnership is a fact to which a witness may 
testify, when he has knowledge of its existence; but it can not be 
proved by general reputation. Railroad & Banking Co. v. Smith, 
d72, 

6. Former judgment; effect as admission of partnership.—When two are 
sued as partners, a judgment by default on personal service may 
operate as an admission of the fact of partnership, in a subsequent 
action by a third person against either one of them; but, when 
the action is not founded on an instrument of writing purporting 
to be signed in the partnership name, the execution of which can 
only be denied by a sworn plea, and the general issue is pleaded, 
or other general plea denying their liability, a judgment against 
the defendants is not admissible evidence against either of them, 
in a subsequent action by a third person, as an admission of the 
partnership. Jb. 572. 

7. Real estate belonging to partnership.—When real estate is con- 
veyed to a partnership by name, the legal title does not vest in the 
partnership, but in the several partners as tenants in common; 
though a court of equity will treat such lands, when purchased 
with partnership effects, and needed for partnership purposes, as 
personalty. Brunson v. Morgan, 593. 

8. Same.—When lands are purchased with partnership funds, and used 
for partnership purposes, or are taken in payment as a means of 
collecting partnership debts, a court of equity will treat them as 
personalty for all partnership purposes—that is, for the payment 
of partnership debts, and the adjustment of the rights and lia- 
bilities of the several partners among themselves; but the legal 
title vests in the several partners as tenants in common, and all 
must join in a conveyance in order to pass that title; and any 
residuum that may be left, after payment of the partnership debts 
and the adjustment of the rights of the partners inter sese, retains 
all the attributes of realty. Espy v. Comer, 501, 

9. Dissolution of partnership by death ; rights of a eo. 
When a partnership is dissolved by the death of one of the mem- 
bers, the surviving partners can not, by any act or acknowledg- 
ment, revive any debt of the firm, or continue it in force, so as to 
bind the estate or effects of the deceased, if the debt is otherwise 
barred as to him; but the discharge of the estate of the deceased 
neither affects the liability of the survivors, nor changes the char- 
acter of the debt asa partnership liability. Jb. 501. 

10. Set-off, at law and in equity, of judgments against partner, and in 
favor of partnership.—At law, a judgment against one partner in- 
dividually is not available as a set-off, in whole or in part, against 
a judgmentin favor of the partnership, the debts not being mutual ; 
nor will a court of equity set off one judgment against the other, 
to the extent of the individual partner’s interest in the judgment 
in favor of the partnership, on the ground of his insolvency. 

Waits & Son v. Sayre, 397. 
11. Execution against partnership and partners.—An execution issued 
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on a judgment against A. and B., composing the firm of A. & B., 
may be levied on property belonging t» the partnership, or to 
either of the partners individually. Leinkauf’ & Strauss v. Mun- 
ter, 194. 

Larceny or trespass, as between partners, and as excuse for killing. 
The defendant and the deceased being partners, or joint owners 
of a bar-room, its contents and proceeds, the taking money from 
the drawer, by the deceased, would be neither a larceny nora 
trespass, nor, of itself, would it reduce the killing from murder to 
manslaughter. Jones v. The State, 8. 

Exemptions; claim of partnership assets or interest.~ When a partner- 
ship is dissolved by the death of one of the partners, the legal title to 
the personal assets is cast on the survivor, and the estate of the de- 
ceased has no ascertained interest in any part thereof, until the 
partnership debts and liabilities have been discharged, leaving ¢ 
residuum ; and until this has been done, the widow’s right to 
claim an exemption therein is not waived or lost, although the 
surviving partner, as administrator of the deceased, has made 
premature payment of the debts with his own funds. Little v. 
McPherson, 552. 

Same; waiver by partner, in partnership name.—A note containing a 
valid waiver of exemptions in and to personal property, being 
signed by one partner in the partnership name, without authority 
from his co-partner, the waiver is valid and effectual against him 
and his individual property, though it does not bind his co-part- 
ner. Terrell & Vincent v. Hurst, Miller & Co., 588. 


PLEADING AND PRACTICE. 


1. 


bo 


3. 


4. 


or 


~ 
~ 


Parties; hushand and wife.—An action for the conversion of personal 
property, belonging to the equitable estate of a married woman, 
must be brought in the name of the husband as her trustee, when 
no other trustee is named in the deed, and can not be maintained 
in the names of husband and wife as co-plaintiffs. MeIlwain v. 
Vaughan & Wife, 489. 

Who may sue as ‘* person really interested.’’—A sole legatee, who is 
nominated as executor, but has not qualified as such, can not main- 
tain an action at law in his own name individually, as the person 
really interested (Code, § 2890), on a promissory note payable to 
his testator, when there is no proof of the non-existence or pay- 
ment of debts, or of facts authorizing the presumption of such 
non-existence or payment. Wood v. Cosby, 557. 

Same.—The substituted contractor, with whom the employer agrees 
to deal in future ‘‘as if he were the original contractor,’’ may 
maintain a statutory action to enforce the lien in his own name, as 
**the ated really interested’’ (Code, § 2890), although he has 
agreed to pay over to the original contractor a specified part of the 
profits he might realize by the contract. Railroad Co. v. Schaffer, 
233. 

Plea in abatement to affidavit.—When a plea in abatement is filed on 
account of defects in the affidavit for an attachment, only the de- 
fects specified in the plea will be considered. Bell v. Allen, 450. 

Presumption as to pleas.—When the plaintiff recovers a judgment 
on verdict, but the record does not show what pleas were filed, 
this court will presume that only the general issue appropriate to 
the action was pleaded. Hatchett v. Molton, 410. 

Plea of non est factum; burden of proof.—When non est factum is 
pleaded, with other pleas, in defense of an action on a promissory 
note signed by the name of a partnership, seeking to charge the 
defendant as a partner, the onus is on the plaintiff to show the 
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existence of the partnership, and the execution of the note by au- 
thority of one or more of the partners (Code, § 3036); and this 
roof being adduced, the onvs is shifted to the defendant to estab- 
ish any defense admissible under his pleas.—Guice v. Thorn- 
ton, 466, 

7. Joint plea by two, of defense good as to one only.—When two defend- 
ants join in a plea, which is sufficient for one of them only, it is 
bad as to both. Evans v. Richardson, 329. 

8. Waiver of partial disclaimer, by plea of not guilty and adverse pos- 
session as to entire tract.—When a disclaimer is entered as to a part 
of the land sued for, while the pleas of not guilty and adverse bos- 
session of the entire tract are interposed, if the parties go to trial, 
without objection, on these inconsistent pleas, the disclaimer will 
be treated as waived. Crosby v. Pridgen, 385. 

9. Misnomer; requisites of plea.—A plea in abatement on account of a 
misnomer must not only state the defendant’s true name at the 
time the plea is filed, but must also allege that he has hitherto 
been called and known by that name, although it is not necessary 
to aver that he was baptized by that name. Bright v. The State, 96. 

10. Specification of ground of demurrer; presumption in favor of judg- 
ment.—When a demurrer is sustained to a plea which is detective, 
the grounds of demurrer specially assigned not being shown by 
the record, this court will presume that the particular defect was 
specially assigned. Ib. 96. 

11. Amendment of plea; when exception is necessary.—The refusal of the 
primary court to allow an amendment of a plea is not revisable, in 
the absence of a bill of exceptions (Code, § 4978); and the pro- 
posed amendment must be set out, or so described as to show that 
it was not demurrable. Jb. 96. 

12. Plea justifying under mortgage.—Where the defendant, in trespass 
for taking personal property, justifies under a mortgage executed 
to him by a third person, a plea averring that the mortgagor was, 
at the time, in possession of the property, claiming it as his own, 
does not show title or ownership in him, and is demurrable. Wil- 
kinson v. Searcy, 176. 


PRESUMPTIONS. See Evipence, 56-62. 
RAILROADS. 


1. Regulation as to passengers travelling on freight trains —In allowing 
passengers to travel on freight trains, a railroad company may im- 
pose reasonable limitations; and a regulation by the defendant 
company in this case, permitting passengers to travel on a particu- 
lar freight train from Birmingham to Blount Springs, is not an un- 
reasonable restriction.—S. & N. Ala. Railroad Co. v. Huffman, 492. 

2. Rights of traveller, with ticket, on wrong train.—The plaintiff, having 
purchased, at Birmingham, a ticket to Hanceville, a station ten 
miles beyond Blount Springs, by mistake entered a freight train 
which, by the regulations of the railroad company, was not author- 
ized to carry passengers beyond Blount Springs; and being in- 
formed by the conductor, after the train had started, that he was 
on the wrong train, and could not be carried beyond Blount 
Springs, he declined to leave the train, as the conductor offered 
him an opportunity to do, and declared that he would go on; and 
having surrendered his ticket, which the conductor thereupon can- 
celled, he travelled to Blount Springs, and was there required by 
the conductor to leave the train. Held, that these facts showed no 
wrong on the part of either the conductor or the railroad company ; 
though, if the conductor had taken and cancelled the ticket on pre- 
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sentation, without giving the information as stated, he would prob- i 
ably have been guilty of a tort. Jb. 492. 

3. Liability of railroad company for mistakes and erroneous advice of 
its agents in charge.—Cases cited, in which ‘it was ruled that the 
railroad corporation was liable for the erroneous advice and diree- 
tion given by its agents in charge;’’ and the court adds: ‘‘ We 
think the rule a good one, and will adopt it.’’ Jb. 492. 1 

4. Vindictive damages; when recoverable.—In an action against a rail- 
road company. by a passenger, who, having purchased a ticket to 
travel on a freight train, by mistake entered a train which was not 
allowed to carry passengers beyond a station ten miles short of his 
destination, and being se informed by the conductor upon pre- 
sentation of his ticket, declined to leave the train, as he was of- 
fered an opportunity to do, and travelled to the station ten miles 
short of his destination, where he was required by the conductor 
to leave the train; a recovery can not be had for vindictive dam- 
ages, if the conductor, in requiring him to leave the train, did not 
use any actual force to eject him, nor speak to him in a rude, 
rough, or angry manner. Jb. 492. 

5. Railroad company carrying mails ; Liability to sender of lost letter, 
and form of action against.—A railroad being by law an established 
post-road, and the mails being carried along its route by the direc- 
tions of the post-office department of the government, the liability 
of the railroad company for the loss of mail matter is not that of 
a common carrier, but of a bailee for hire; and while it would be 
liable to the sender of a registered letter, if stolen or lost through 
the negligence or want of care of its agents or servants, the bur- 
den of proof is on the plaintiff to show that the theft or loss was 
‘saused by such negligence, and trover is not the proper form of 
action to enforce the liability. Railroad & Banking Co. v. Lamp- 
ley, 357. 

6. Standing near open door of car; notice or warning of danger.— Tf 
there be any danger in standing near an open side-door of a car, 
when the train is starting or in motion, it is not an unreasonable 
presumption that persons of ordinary prudence are aware of it ;"’ 
and when a person, so standing, is thrown from the car by the 
shock attendant on its coupling with the train, and thereby injured, 
he can not complain that he was not notified of his danger, nor 

yarned of the coming shock. Thompson v. Duncan, 334. 

7. Contributory negligence; burden of proof as to.—Contributory negli- 
gence is defensive matter, which the plaintiff is not required to 
negative in the first instance; and a charge which asserts that, 
‘** before the plaintiff can be entitled to recover, the jury must be 
satisfied from the evidence (1) that the defendant, his agents or 
servants, have been guilty of fault or negligence, (2) that plaintiff 
has been thereby injured, and (3) that this damage has been 
without the lack of any reasonable care on his part,’’ misplaces 
the burden of proof, and is erroneous. Jb. 334. 

8. Same ; when available as defense.—Negligence on the part of the 
ylaintiff himself, to be available as a defense to an action, ‘* must 
Sows contributed proximately tothe injury ;’’ ‘‘ contributed in any 
way to the happening of the injury,”’ is not an accurate expression, 
and is probably misleading. Jb. 334. 

9. Same; charge ignoring part of evidence.—In an action to recover 
damages for passtuel injuries sustained by a passenger on a rail- 
road, contributory negligence being pleaded as a defense, and 
some evidence being adduced to support it, a charge asked which 
ignores that evidence, making the defendant’s liability depend 
only on the care and diligence exercised by its servants, is prop- 
erly refused. Ib. 334. 
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10. Railroad corporation chartered by two or more States ; residence of. 
When a railroad extends through two or more States, and is 
operated under a charter procured from each, identical in the 
powers and — conferred, the corporation is a unit, and has 
a legal residence in each of the States through which its road 
runs. Railroad & Banking Co. v. Carr, 388. 

11. Action against foreign; lie when.—A_ passenger travelling on a rail- 
road in Georgia, where he resided, between the cities of Macon, 
Georgia, and Eufaula, Alabama, can not maintain an action in the 
courts of Alabama, against the Georgia railroad company as a 
common carrier, for personal injuries sustained in Georgia. Ib. 388. 

12. Same.—Whether a railroad company, incorporated in Georgia, and 
extending its business into Alabama, can be here sued for a breach 
of contract to be performed partly in each State, is not decided. 
I b. 388. 

13. Liability of railroad company for injuries to stock ; general charge 
on evidence.—The engineer in charge of the train being the only 
witness who testified as to the circumstances attending the killing 
of plaintiff’s horse, and his testimony negativing all negligence on 
the part of the railroad company and its servants; his testimony, 
not being impeached or contradicted, justifies a general charge in 
favor of the defendant. Ala. Gr. So. Railroad Co. v. Roebuck, 277. 

14. Proof of presentation of claim to railroad agent.—In an action against 
a railroad company, to recover damages for injuries to stock 
(Code, § 1711), it being proved that plaintiff’s claim was pre- 
sented, within six months after the injury, to an agent of the com- 
pany, who promised to forward it to the proper officer or depart- 
ment, and afterwards told plaintiff that he had forwarded it, and 
that he would pay it on his return trip; and the evidence showing, 
also, that other similar claims had been presented to said agent, 
and had been paid by him, and that he held himself out as the 
agent to whom such claims could properly be presented ; this is 
sufficient evidence of due presentation to authorize the submission 
of the question to the jury, although the defendant’s evidence 
tended to show that said agent had no authority to receive the 
presentation of claims, but was only authorized to adjust and pay 
claims referred to him by the higher officers of the company. 
1b. 277. 

15. Charge as to presentation of claim, invading province of jury.—A 
charge which asserts that, if plaintiff’s claim was presented in 
writing, within six months after it accrued, to a named agent of 
the railroad company, ‘‘who was on the defendant’s train, and 
was often known to settle such claims,’’ &c., the words quoted not 
being stated hypothetically, is an invasion of the province of the 


ow 


jury. Ib. 277. 


RECORDS. See Evipence, 70-75. 


RELATION. 
1. Amendment of complaint; takes effect when.—Erans v. Richardson, 
329. 


2. Judgments and decrees; when operative.—Powe v. McLeod & Co., 419. 


3. Paper deposited in post-office; when effective asdelivered. Hatchett 
v. Molton, 410. 
4. Subsequent conveyance, correcting errors in prior; takes effect when. 


L. & N. Railroad Co. v. Boykin, 560. 
SET OFF. 


1. By legatees, in action by executor.—When the executor has not 
assented to a legacy, or when the time has not arrived at which 
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by law it becomes payable, or the circumstances do not exist 
on the occurrence of which it becomes payable, the legatee can 
not set off the pecuniary provision made for him by the will, 
against an action by the executor for money due to the testator’s 
estate. Howze v. Davis, 381. 

2. Set-off at law and in equity ; judgment against partner, and in faror 
of partnership.—At law, a judgment against one partner individu- 
ally is not available as a set-off, in whole or in part, against a 
judgment in favor of the partnership, the debts not being mutual; 
nor will a court of equity set off one judgment against the other, 
to the extent of the individual partner’s interest in the judgment 
in favor of the partnership, on the ground of his insolvency, 
Watts & Son v. Sayre, 397. 


* 
~ 


SHERIFF. 


1. Liability of sheriff, executing void process.—When an execution 
which is regular on its face, and issued by a court of competent 
jurisdiction, comes into the hands of the sheriff, he is justified in 
executing it according to its mandate (Code, § 3041), unless he has 
been notified that the judgment has been superseded; but he is 
only entitled to protection, and can not found any title or claim on 
the statutory rule; and if the judgment is afterwards reversed, he 
‘an not retain his commissions as against the defendant in execu- 
tion. Clark v. Lamb, 406. 

2. Liability of sheriff’s sureties on official bond.—When a sheriff col- 
leets money under an execution, which is regular on its face, and 
issued by a court of competent jurisdiction, and the judgment 
is reversed after his death, the sureties on his official bond (Code, 
§ 179) are not liable to defendant in execution for the commissions 
collected and retained by the sheriff. Ib. 406. 

3. Conclusiveness of return on process.—A sheriff’s return on process 
is binding and conclusive on him and his sureties, and on persons 
asserting rights under it; and it is also prima facie evidence in his 
favor, though its falsity may be shown, in proceedings against 
him, by extrinsic evidence. Hensley v. Rose, 373. 


SPECIFIC PERFORMANCE. See Cuancery, 29. 
STATUTES. 


1. State not included in general statutes.—As a general rule of statutory 
construction, without any express legislative declaration, general 
words in a statute do not apply to the State, nor affect its rights, 
unless an intention to the contrary appears. Ex parte Macdonald, 
603. 

2. Codifying statutes ; reference to original statutes.—When, in codify- 
ing statutes, doubt or ambiguity is created, as to the construction 
of any particular provision, the courts will refer to the original 
statutes and their history ; and will give effect to the provision as 
originally framed, notwithstanding a change in its phraseology or 
relative location, unless a clear intention is manifested to change 
thereby its construction and operation. Railroad Co. v. Hughes, 
590, 

3. Repeal of statutes by implication.—The repeal of statutes by impli- 
cation is only allowed when the two statutes are in irreconcilable 
conflict, and a reasonable field for the operation of each can not 
be found; and if effect can be given toa part of the old statute, 
without violating any of the provisions of the new, the repeal by 
implication is only partial. Herr v. Seymour, 270. 

4. Same.—Repeals by implication are not to be favored, and a special 
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statute operates a repeal of the general law only so far as their 
provisions are repugnant. Jackson v. T he State, 26. 


SUBROGATION. See Surettes, 3-7. 
SUMMARY JUDGMENTS. 


1. Against defaulting tax-collector.—The statutory provisions giving a 
summary remedy by notice and motion, in the Circuit Court of 
Montgomery county, against a defaulting tax-collector and the 
sureties on his official bond (Code, §§ 3059-60), having been omit- 
ted from the Code of 1876, are no longer in force; but, by express 
exception (§ 10), this repeal not affecting ‘‘ any existing right, 
remedy, or defense,’’ as to which the former statutes are continued 
in force, the summary remedy may be pursued where the default 
occurred before the Code of 1876 became operative. The State v. 
McBride, 51. 


SURETIES. 


1. Discharge of surety, by extension of debt without his assent.—Any 
extension of the debt by the creditor, for valuable consideration, 
without the consent of the surety, discharges the latter from lia- 
bility ; but taking the principal debtor’s note for a debt past-due, 
payable one day after date, is not an extension of the debt; and 
taking a mortgage to secure the payment of such note, does not 
postpone the day of payment, affect the right to sue on the 
note, or discharge the surety. M. & M. Railway Co. v. Brewer, 
135. 

2. Official bond of sheriff; liability of sureties—When a sheriff collects 
money under an execution, which is regular on its face, and issued 
by a court of competent jurisdiction, and the judgment is reversed 
aiter his death, the sureties on his official bond (Code, § 179) are 
not liable to the defendant in execution for the commissions col- 
lected and retained by the sheriff. Clark v. Lamb, 406. 

3. Subrogation of surety to rights and remedies of creditors.—The doc- 
trine is firmly established in equity jurisprudence, and is founded 
on substantial and fundamental principles of right and justice, 
that a surety, paying the debt of his principal, is entitled to be 
subrogated to all securities, rights and remedies, which the credi- 
tor himself had and might have enforced for the payment of the 
debt ; and since the statutory enlargement of the principle (Code, 
§ 3418). this court has been liberal in its application of the doctrine 
in favor of the surety. Watts v. Eufaula Nat. Bank, 474. 

4. Same; what sureties, asking to be subrogated, must show.—Sureties 
on the official bond of a judge of probate, having paid the defalca- 
tion of their principal, and seeking be subrogated to the statu- 
tory rights and liens of the State and other creditors whose debts 
they have paid, must allege and prove the particular facts which 
show their right of subrogation, and the extent of it; and where 
two official bonds were executed, one before and one after the en- 
actment of the statute declaring the lien, and the sureties on both 
bonds unite in claiming subrogation, not discriminating between 
the defaults committed before and those committed after the enact- 
ment of the statute, nor stating the facts from which their respec- 
tive liabilities and rights can be ascertained, their claim to relief 
is not established. Jb. 474. 

5. Surety’s right of subrogation ; depends on what.—To perfect the 
surety’s right of subrogation, it is not necessary that, at the time 
of paying the debt, he should do some act signifying his election 
and acceptance of the right. The fact of suretyship, payment of 
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the debt by the surety, and a lien or security held by -the creditor 
for the payment of the debt, without more, generally create the 
right; and it continues until lost by laches, or until the surety does 
some act which amounts to a waiver. Jb. 474. 

6. Same; waiver of.—The right of ‘subrogation, being an equity which 
springs from the relation between the parties, may be asserted or 
waived by the surety, for whose benefit it is raised; and it is 
waived by any positive act on his part, at the time of making the 
payment, or subsequent thereto, which is inconsistent with the 
right of subrogation,—as by his acceptance of an independent 
security, which is not cumulative merely. Jb. 274. 

7. Same.—A defaulting public officer having executed a mortgage for 
the indemnity and protection of his sureties on two official bonds, 
conveying to them all his own property, and also property be- 
longing to his wife, who joined with him in its execution; the 
acceptance of such mortgage by the sureties on the second bond, 
which alone operated a lien on his property (Code, § 167), is a 
waiver of their right to be subrogated to his lien, as against other 
creditors seeking to have the mortgage declared a general assign- 
ment. Ib. 474. 


TAX-COLLECTOR. 


1. Summary judgment against defaulting collector and his sureties.—The 
statutory provisions giving a summary remedy by notice and 
motion, in the Circuit Court of Montgomery county, against a de- 
faulting tax-collector and the sureties on his official bond (Rev. 
Code, §§ 3059-60), having been omitted from the Code of 1876, are 
no longer in foree; but, by express exception (§ 10), this repeal 
not affecting ‘‘ any existing right, remedy, or defense,’’ as to 
which the former statutes are continued in force, the summary 
remedy may be pursued where the default occurred before the 
Code of 1876 became operative. State v. McBride, 51. 

2. Same ; conclusiveness of judgment.—A judgment by default, in a 
summary proceeding against a tax-collector and his sureties on his 
official bond, is conclusive as to the amount then due from the 
collector to the State; and neither he nor his sureties can, in any 
subsequent litigation with the State, claim credits which might 
have been set up in defense of that suit. Jb. 51. 

3. Interest against tax-collector ; burden of proof as to credits.—The 
tax-collector being required to make a final settkement with the 
auditor on or before the first day of May, for taxes of the preced- 
ing year (Code, § 414), he and his sureties are liable for interest 
on the amount due from that day; and being prima facie charge- 
able with the full amount of taxes shown by the assessment-books, 
the onus is on him to show credits to which he was entitled, but 
which were not allowed on the ex-parte statement of his accounts 
by the auditor. Jb. 41. 

4. Credits for errors and insolvencies; equitable relief against statutory 
requirements.—The statute having prescribed the mode and the 
time at and in which the collector must present and claim credits, 
or an abatement of the amount of taxes with which he stands 
prima facie chargeable, on account of errors and insolvencies 
(Code, § 241); if he fails to comply with this requirement, he can 
not afterwards claim these credits, when sued in equity, because 
the assessor’s books were not delivered to him in sufficient time to 
enable him to comply with it. The general principle applies, that 
a court of equity can not grant relief against an express statutory 
provision, involving a matter of public policy. J. 51. 
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TAXES. 


1. Sale of lands for taxes ; certificate and deed to purchaser or assignee. 
Under the provisions of the Revenue Law of 1868, which was in 
force in 1870-71, when lands were sold for unpaid taxes, and pur- 
chased by the State, the certificate of purchase was transferrable 
only by the auditor of public accounts, though a certificate of re- 
demption was required to be made by the probate judge; and a 
conveyance executed by the probate judge to a person who is not 
the original purchaser, and to whom the certificate of purchase 

. has not been assigned by the auditor, being without legislative au- 
thority, isa mere nullity. Childress v. Calloway, 128. 

2. When recorery may be had on tax-title.—The plaintiff in ejectment, 
or the statutory action in the nature of ejectment, must recover on 
the strength of his own title; and when he claims under a tax- 
title, at a sale made prior to the 12th January, 1879, he must show 
a compliance with all the provisions of law antecedent to and au- 
thorizing th: sale, no presumptions being made in favor of its 
regularity. Jb. 128. 


TRESPASS. 


1. When action lies.—The owner of lands can not maintain an action 
of trespass, or an action to recover the statutory penalty (Code, 
§ 3551), against a purchaser under an executory contract of sale, 
who, while in possession under the contract, and after notice by 
plaintiff that the contract was rescinded because of his failure to 
comply with its stipulations, cut and removed trees from the land. 
Beatty v. Brown, 267. 

Trespass as excuse for killing.—The defendant and the deceased be- 
ing partners, or joint owners of a bar-room, its contents and pro- 
ceeds, the taking of money from the drawer by the deceased would 
not, of itself, reduce the killing from murder to manslaughter. 
Jones v. The State, 8. 


» 


TRIAL OF RIGHT OF PROPERTY. 


1. When married woman may maintain statutory claim suit.—A mar- 
ried woman who has been relieved of the disabilities of coverture 
under the statute (Code, § 2731), being authorized ‘‘ to sue and be 
sued as a femme sole,’’? may maintain a statutory claim suit in her 
own name alone, for property seized under attachment against 
her husband. Meyer & Co. v. Sulzbacher, 121. 

What defects in process are arailable to claimant.—On the trial of a 
statutory claim suit, the claimant can not take advantage of de- 
fects or irregularities in the process which do not render it void. 
Sandlin v. Anderson, Green & Co., 408. 

3. Forthcoming bond; admissibility as evidence.—A forthcoming bond, 
executed by the defendant in execution, under which he retained 
the possession of the property levied on, is admissible evidence 
for the plaintiffs, on the trial of the right of property with a 
claimant under a mortgage executed by said defendant; being one 
of the file of papers in the cause, of which judicial notice is com- 
monly taken; and also showing possession of the property, which 
is prima facie evidence of ownership. Jb. 403. 

4. Form and sufficiency of verdict; assessing value of property in contro- 
versy.—On the trial of a statutory claim suit, the issue being found 
against the claimant, the statute requires that the jury must, ‘‘as 
far as practicable, assess the value of each article separately at 
the time of trial’’ (Code, § 3343); and where the property con- 
sists of several bales of lint-cotton, and several thousand pounds 
of seed-cotton, the value of each kind should be assessed sepa- 
rately, though itis not necessary that each bale should be assessed 
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separately, when no difference in the quality of the cotton is shown, 
Townsend v. Brooks, 308. 

5. Form of judgment.—The judgment, following the verdict, should 
specify the separate value of the several articles; and where the 
dain was interposed to property on which an attachment had been 
levied, the judgment should declare the property ‘‘ subject to the 
levy of the attachment, and that it be condemned to the satisfaction 
of the judgment, if one is obtained ;’’ but, when the levy is made 
under an execution, it is sufficient if the judgment declares that the 
property be ‘‘ condemned to the satisfaction of the plaintiff's 
debt.”’ Ib. 308. 

6. Same.—In a statutory claim suit to try the right to property on 
which an execution has been levied, the issue being Aces against 
the claimant, judgment should be rendered declaring the property 
liable to the satisfaction of the execution; and it is erroneous to 
render a judgment, in the first instance, against the claimant and 
his surety, for the assessed value of the property, before the bond 
has been returned forfeited. Langworthy v. Goodall, McLester & 
Co., 325. 


TROVER. 


1. When action lies.—Trover does not lie against a railroad company, 
or other common carrier, to recover damages for the loss of a reg- 
istered letter sent through the public mails, and lost or stolen 
through the negligence of the carrier’s servants. Railroad & Bank- 
ing Co. v. Lampley, 357. 

2. Parties; husband and wife.—An action for the conversion of personal 
property, belonging to the equitable estate of a married woman, 
must be brought in the name of the husband as her trustee, when 
no other trustee is named in the deed, and can not be maintained 
in the names of the husband and wife as co-plaintiffs. Me/lwain 
v. Vaughan & Wife, 489. 


TRUSTS. 


1. Parol trusts in lands; statutory protection against, to purchasers and 
creditors.—Under the statute for the protection of purchasers and 
creditors against parol trusts in lands of which they have no no- 
tice (Code, § 2200), as judicially construed by this court, while 
creditors are placed on the same footing as purchasers, the pro- 
tection of the statute is only extended to judgment creditors who 
have acquired a lien; and a creditor who has recovered a judg- 
ment before a justice of the peace, and had his execution levied 
on land in default of personal property, but receives notice of such 
trust before he procures an order for the sale of the lands, and then 
becomes the purchaser at the sale under his execution, is not en- 
titled to the protection of the statute. Dickerson v. Carroll, 377. 


USE AND OCCUPATION. See Action, 13. 
VENDOR AND PURCHASER. 


1. Contract of sale; agreement as to price.—On a sale of personal prop- 
erty, the contract may be complete, without specifying the price to 
be paid; as where it is not stated, or is left open for future adjust- 
ment by consent, the property being delivered with the intention 
to complete the sale. But, where the price is not left open by 
consent, and is not fixed by the concurring assent of the parties— 
the vendor intending to sell at one price, and the purchaser in- 
tending to buy ata different price—though the property is deliv- 
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ered, there is no complete contract; and either party may rescind, 
on discovering the mutual mistake, by offering to return the 
money, or the property, as the case may be. Wilkinson v. Wil- 
liamson, 163. ; 

Same; liability of purchaser, on loss or destruction of property.—If 
the property is delivered to the purchaser under such incomplete 
contract, and is afterwards lost, consumed, or otherwise placed 
beyond his control, by his own fault, so that, on a rescission of 
the contract, the parties could not be placed in statu quo, the pur- 
chaser would, it seems, be liable for a reasonable price, as upon a 
quantum valebat. Ib. 163. 

Retention of money by vendor.—Under such incomplete contract, the 
seller’s retention of money paid by the purchaser, being equally 
consistent with each version of the contract, can not be considered 
a ratification of the contract at the price insisted on by the pur- 
chaser. Jb. 163. 

Sale in payment of debt; delivery, and agreed price.—A delivery of 
personal property, in absolute payment of a debt, may pass the 
title, and consummate the contract, if so intended by the parties, 
although no specifie price was agreed on; the law assuming that 
the price was to be fair and reasonable, or that it was to be the 
amount of the specific debt. Townsend v. Brooks, 308. 

Sale and delivery of personal property; retention of lien by vendor. 
On a sale and delivery of a wagon, team of oxen and fixtures, in 
consideration of a certain quantity of timber of specified size and 
quality, a stipulation that the seller ‘‘ reserves and holds a lien on 
the said property, until the said pieces of timber are delivered,”’ 
is not a reservation of the legal title, but only creates an equitable 
mortgage. Jones v. Anderson, 427. 

Retaking possession by seller ; rescission or modification of contract. 
The wagon and oxen having been delivered to the purchaser under 
such contract, the seller would have no right to retake them, unless 
there was a rescission of the contract, or such modification thereof 
as would convert his reserved lien into a legal mortgage, or other- 
wise vest in him a legal title; and if there were two joint pur- 
chasers, one of them would have no right, without the assent and 
concurrence of the other, to make such rescission or modification, 
or to surrender the possession. Jb. 427. 

Fraud by purchaser, on sale of personal property; burden of proof. 
There are circumstances of fraud and false representation or con- 
cealment, sometimes entering into contracts of purchase on credit, 
which arm the seller with the right, if seasonably expressed, of 
renouncing the contract, and recovering the property thus fraudu- 
lently obtained from him; but fraud is defensive matter, the onus 
of which rests on him who asserts it. Jb. 427. 

Sale of goods for cash; payment and delivery.—When goods are sold 
for cash on delivery, payment and delivery are concurrent acts ; 
the title does not pass on delivery without payment, unless it is 
accompanied with circumstances showing a waiver thereof, and 
the seller may recover the goods so delivered. Shines v. Steiner, 
458. . 

Same ; remedy of seller, whether case or assumpsit.—On a sale of 
cotton for cash on delivery, the seller carrying it to a warehouse 
for storage, and taking a warehouse receipt in the name of the 
purchaser, with the understanding that, on the return of the 
receipt, by which the value at the agreed price could be ascer- 
tained, the money would be at once paid; the refusal of the pur- 
chaser to pay prevents the consummation of the contract, and the 
seller may reclaim the cotton; and if he elects to reclaim it, or 
brings an action for damages founded on the fraud, he can nat 
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maintain an action ex contractu for the agreed price. Jb. 458, 
10. Vendor's lien; against whom asserted.—A vendor’s lien on land for 
unpaid purchase-money, where he has executed a conveyance to 
the purchaser, reciting therein the payment of the purchase-money, 
is a parol trust in lands arising by implication of law, within the 
meaning of the statute declaring such trusts void as against pur- 
chasers and creditors without notice (Code, § 2200); and it must 
prevail against the claim of a creditor who, having recovered a 
judgment before a justice of the peace, and had his execution 
levied on land in default of personal property, receives notice of 
the lien before he obtains an order for the sale of the lands, and 
afterwards purchases at his own sale. Dickerson v. Carroll, 377. 
11. Proof of payment of purchase-money.—The bill in this case, seeking 
to enforce an alleged vendor’s lien on land, against a sub-purchaser, 
being filed more than twelve years after the maturity of the debt; 
the complainant admitting that she and her husband, since de- 
ceased, well knew of the existence of the lien, but took no steps 
to enforce it, though they were very poor, needing money to sup- 
ply the commonest wants of life, and knew that the purchaser 
yecame insolvent and bankrupt within less than one year after 
the contract, and interposed no objection to a sale publicly adver- 
tised, held, that these facts soloed a strong presumption of pay- 
ment, which was strengthened by the testimony of the purchaser, 
and was not overcome by the positive testimony of the complainant 
and her two daughters. May v. Wilkinson, 543. 
12. Decree enforcing vendor’s lien ; when not binding on heirs of deceased 
purchaser, nor waiver of lien as against them.—A vendor of lands 
havies filed a bill in equity to enforce his lien, making the widow 
of the deceased purchaser a party, both personally and as admin- 
istratrix, but not bringing in the heirs, in whom the legal title was 
vested ; having obtained a decree subjecting the lands to sale, and 
becoming himself the purchaser at the sale under the decree; the 

: proceedings are void as against the heirs, but can not be construed 
as an intentional waiver of the vendor’s right to enforce his lien 
against them in another suit. Owen v. Bankhead, 143. 

. Same; filing claim against insolvent estate.—The note for the unpaid 
purchase-money having been reduced to judgment by the decree 
rendered in the suit against the widow and administratrix, the 
filing of this decree as a claim against the insolvent estate of the 
deceased purchaser, within the time allowed by law, is sufficient 
to preserve the claim as a subsisting demand. Jb. 143. 

14. Purchase for valuable consideration without notice; sufficiency of an- 
swer setting up.—Under the rule declared in Hooper rv. Strahan 
(71 Ala. 75), the answer in this case, setting up a purchase for 
valuable consideration without notice, in defense of a bill to enforce 
an outstanding vendor’s lien on land, is substantially defective, 
‘*in failing to set out the substance of his deed of purchase, with 
date, consideration and parties.””’ May v. Wilkinson, 543. 
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VENUE. See Criwat Law, 30. 
WILLS. 


1. Testamentary capacity.—The test of testamentary capacity is not 
whether there was a total deprivation of reason, but whether 
there was mind and memory enough to understand the busi- 
ness in hand—‘‘ power to collect and retain the elements of the 
business to be performed, for a sufficient time to perceive their 
obvious relations to each other.’’ 0’ Donnell v. Rodiger, 222. 

2. Presumption of sanity ; burden of proof.—Sanity being the normal 
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condition of the human mind, the law presumes that every person, 
of full age, has sufficient mental capacity to make a will, and casts 
on the contestant, in the first instance, the onus of proving mental 
incapacity at the time the will was executed; but, when the con- 
testant his established habitual and fixed insanity, at a time prior 
to the making of the will, the burden of proof is then shifted to 
tht proponent, and he is required to show that the will was exe- 
cuted during a lucid interval. Jb. 222. 

Same.—Mental aberration, when caused by an acute disease, or 
other temporary cause, will not be presumed to have continued for 
any particular time; and proof of the fact that, on the day the 
will was executed, the testatrix ‘‘ was sick and flighty—that during 
part of the time she knew what she was doing, and part of the time 
she did not know what she was doing’’—is not sufficient to cast 
on the proponent the onus of proving that she was sane at the 
particular time when the will was made. Jb. 222. 

. Right of married woman to make will; charge as to.—A married wo- 
man has the right, under constitutional and statutory provisions 
(Const. Ala., Art. x, §6; Code, § 2713), to dispose of her separate 
property by will, without the consent of her husband; and when 
the will of a married woman is contested by her surviving hus- 
band, for whom it made no provision, on the ground of mental 
incapacity, a charge asserting that ‘‘ the deceased had the lawful 
right to make her will, and thereby dispose of her property as she 
wished, without the consent of her husband, and without leaving 
him anything,’’ construed in connection with other charges, which 
stated the law correctly as to mental capacity and the proof thereof, 
asserts a correct legal proposition, does not assume the mental 
capacity of the testatrix, and is not a charge on the effect of the 
evidence ; and if objectionable for generality or obscurity, or cal- 
culated to mislead the jury, it is not cause of reversal. Jb. 222. 

Probate of will; in what county granted ; lost will—By statutory 
provision (Code, § 2304), the Probate Court of a county in which 
a person dies, leaving assets therein, has jurisdiction to take proof 
of and admit to probate his last will and testament, although his 
domicile was in another State, and his will was never probated 
there ; and if the will has been lost or destroyed, without the 
knowledge or consent of the testator, remaining uncancelled at his 
death, it may be admitted to probate on competent evidence of its 
execution and contents. Jaques v. Horton, 238. 

Contested probate of will; how tried, and how decision revised. 
Under the statutory provision of force prior to 1853 (Clay’s Digest, 
p. 304, § 35), when the validity of a will was contested, or doubts 
arose as to its validity, it was made the imperative duty of the 
judge to summon a jury to try the issue; but, under the statutes 
since of force (Code of 1853, § 1634; Rev. Code, § 1953; Code of 
1876, § 2317), a trial by jury is not imperative on the court, but is 
given ‘‘on the application of either party.’’? Jb. 238. 

. Same ; same.—If, in such case, a jury is demanded and summoned, 
but is afterwards dispensed with by consent, and the issue sub- 
mitted to the decision of the court, the case stands as if no jury 
had been demanded; the decision of the court is revisable by this 
court on appeal, but it will not be reversed, under the rule above 
stated, unless clearly contrary to the evidence. Jb. 238. 

. Proof of lost will—Although a will is required to be attested by 
two witnesses (Code, § 2294), a lost will may be proved by a single 
witness, who read it, and who remembers its contents; but his 
testimony must be clear and positive, and of such a character as to 
leave no reasonable doubt as to the substantial parts of it. Jb. 
238, 


9 


— 


o 


~ 
oe 


~I 


iv 2) 








708 INDEX. 


WILLS—Continued. V 


9. Same ; by copy, or by oral eridence.—When the proponent of a lost 
will produces, and annexes as an exhibit to his petition, a paper 
which purports to be a literal copy of the will, but fails to prove its 
correctness as a copy, he may abandon the attempt, and prove the 
contents of the lost paper by competent parol evidence; but the 
failure to prove the alleged copy, under such circumstances, would 
be a circumstance to be considered by the jury in determining the 
credibility and sufficiency of the other evidence. Jb. 238. 

10. Burden of proof as to lost will.—On application for the probate of a 
will alleged to have been lost, which is shown to have been in the 
possession of testator at one time, but is not found after his death, 
the presumption is that he destroyed it animo revocandi ; but the 
presumption may be rebutted, and the onus of rebutting is on the 
proponent. Jb. 238. 

11. Probate of will ; in what county granted ; meaning of “* inhabitant.” 
The word inhabitant, as used in the statute regulating the pro- 
bate of wills (Code, § 2304), is the synonym of domiciliary resi- - 
dent, and means one who has his domicile in the particular county. 
Merrill’s Heirs v. Morrissett, 433. 

12. Same; case at bar.—In this case, the decedent, when about leav- 
ing Montgomery, Alabama, to go to Georgia, where she died five 
months alterwards, executed her last will and testament, therein 
describing herself as *‘now of Montgomery, Alabama,’’ and ap- 
pointing a citizen of Montgomery as her executor; and two months 
afterwards, having prepared a codicil to her will, she forwarded it 
to her executor, announcing to him her expectation of returning 
very soon to Montgomery, where she had been living the grenter 
part of the time for several years, and where a married daughter 
resided. Held, that these significant facts, in connection with all 
the evidence shown by the record, notwithstanding contradictory 
declarations of intention, were sufficient to sustain the decree ad- 
mitting the will to probate, under the principles above stated. 
Ib. 433. 

13. Election to take under will.—Whoever accepts a benefit under a will, 
must conform to all its provisions, and renounce any right incon- 
sistent with them; he can not claim both under and against the 
will: JTowze v. Davis, 381. 

14. Bequest construed as to forbearance of debt.—A testamentary provi- 
sion in these words: ‘‘ If, at my death, the indebtedness now due 
me from my nephews, to secure which I have mortgages executed 
by them, is not paid, I will and direct that my executors shall not 
force them to pay the same, but that my said nephews shall have 
three years in which to pay said balance—that is, one-third of said 
balance to be paid at the end of one year after my death, one-third 
at the end of two years, and the other at the end of the third 
year,’’—is not a bequest of absolute forbearance for three years, 
but of partial and qualified forbearance, conditioned on the pay- 
ment of one-third of the debt each year. Jb. 381. 

15. Remedies of legatee, legal and equitable.—Whether an executor, dis- 
regarding the provisions of the will as to forbearance to a debtor, 
and bringing a premature and unnecessary suit against him, should 
be compelled to observe the provisions of the will, can not be 
litigated in the action at law, but depends, as in analogous cases 
in which he may be compelled to assent to a legacy, on the condi- 
tion of the estate and other circumstances, which can only be de- 
termined in a court of equity. Jb. 381. 


WITNESS. 
1. Competency of wife as witness against husband’s accomplices.—Where 
several persons are jointly indicted and tried together, the wife of 
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one of them is not a competent witness for or against the others, 
when her testimony affects the interest of her husband; but, when 
the husband is not a party to the record, not having been indicted, 
or a nolle-pros. having been entered as to him, the wife is a com- 
petent witness against the others, his accomplices in the commis- 
sion of the crime. Woods v. The State, 35. 

Husband and wife as witnesses against each other.—When the testi- 
mony of husband or wife, even in a collateral matter, tends to 
criminate the other, it will not be compelled, though it may be re- 
ceived. Ib. 35. 

Credibility of witness, as affected by illiteracy or learning.—The 
illiteracy of one witness, or the learning of another, does not affect 
the credibility of either, ‘‘ at least where the facts testified to are 
equally within the comprehension of the two classes of persons.”’ 
Wilkinson v. Williamson, 163. 

Testimony of impeached witness.—When the character of a witness 
for veracity has been impeached, his testimony is nevertheless 
strengthened by the fact that he has no interest in the result of 
the suit, and that he is corroborated by all the intrinsic probabili- 
ties of the case. Mayv. Wilkinson, 543. 

Impeaching and sustaining witness.—Itis not permissible to adduce 
evidence to sustain the credibility of a witness, as by showing that 
his testimony before the committing magistrate was substantially 
the same as on the trial, unless an attempt has been made to im- 
peach it. McDaniel v. The State, 1. 

Impeaching witness by proof of difficulty with party.—The testimony 
of a witness may be discredited, by showing that he has expressed 
or evinced a feeling of partiality or bias in favor of the party by 
whom he is introduced, or of animosity towards his adversary ; 
and this may be shown, as to a witness for the defense in a prose- 
cution for murder, by proof of an altercation between him and the 
deceased on the day of the killing, and the character of that diffi- 
culty as serious or trivial; but only the fact of the difficulty is 
admissible evidence, and the merits or particulars thereof can not 
be inquired into. Jones v. The State, 8. 

Proof of character.—Whenever character is properly in issue, it 
must be proved by general reputation, and evidence of particular 
acts or conduct is not admissible. Jb. 8. 

Charge as to credibility of witness, when testimony is conflicting.—The 
credibility of witnesses is entirely a question for the jury, under 
certain rules for weighing it which may be given them in charge; 
and in a criminal case, where the testimony of a witness for the 
prosecution is in conflict with the testimony of two witnesses for 
the defense, as to the same conversation or occurrence, a charge 
requested, instructing the jury that, if the three witnesses “‘ are of 
equal credibility and weight, and the two latter conflict with the 
former on the facts of the case, they may disregard the evidence 
of the former,”’ ‘‘ lays down a confusing and embarrassing stand- 
ard for weighing the testimony,’’ and is properly refused. Childs 
v. The State, 93. 

Charge as to testimony of witness partly false.—A charge requested, 
instructing the jury that, if they find the testimony of a witness 
false as to certain facts stated by him, or false in part, they ‘‘may 
discard all his evidence,’’ is properly refused, since a false state- 
ment by a witness, though it may affect his credibility, does not 
require that his entire testimony should be discarded by the jury, 
unless it was known by him to be false, or was made with intent 
to deceive or mislead. Jb. 93. ‘ 

Evidence impeaching and sustaining prosecutrix.—The defendant 
having cross-examined the prosecutrix as to the complaint or 
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statement made by her, with a view to impeach her, and havin 
examined some of the persons who were present at the time soll 
complaint or statement was made, it is permissible for the prose- 
cution, for the purpose of sustaining her testimony, to examine 
other persons who were present at the same time. Griffin v. 
State, 29. 


11. When witness may testify negatively, as to words used or charged.—A 


person who was present on the particular occasion inquired about, 
or near enough to hear what was said by the parties, may state 
that fact, and, further, that he did not hear them use the language 
imputed to them. Cox v. The State, 66. 


12. Refreshing memory of witness by memorandum or entry.—A witness 


may, during his examination, assist or refresh his memory by 
reference to a memorandum or entry made at or about the time of 
the occurrence of the facts, whether made by himself or another 
person, if he knows it to be correct, and can, after referring to it, 
testify from independent recollection ; and it is immaterial whether 
the paper referred to be the original memorandum, or a copy 
thereof known by him to be correct. But the rule is subject to 
the limitation, that the witness must be able to testify that the 
original, when made, was a true statement of the facts, and the 
copy must be verified; and he can not be allowed to inspect a 
paper which purports to be acopy, but which is not known or 
recognized by him, nor verified as a true copy of the original. 
Jaques v. Horton, 238. 


13. Same; copy of lost will_—On application for the probate of a lost 


will, a paper purporting to be a literal copy thereof being made an 
exhibit to the proponent’s petition, the person who made it not 
being produced, nor his absence accounted for, another witness, 
who had seen or read the will, can not inspect the alleged ccpy, 
for the purpose of refreshing his recollection of the contents of the 
original. Jb. 238. 


14. Witness certificates; how paid. Herr v. Seymour, 270. 


WRIT OF INQUIRY. 
1. When necessary..—An action on a policy of insurance against fire, 


to recover for a loss of the insured property, is not ‘‘ founded on 
an instrument of writing ascertaining the plaintiff's demand ”’ 
(Code, § 3032) ; and it is error to render judgment final by default, 
without the intervention of a jury. Fire Insurance Co. v. Fowler 
& Co., 372. 














